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PREFACE. 


In  the  preparation  of  this,  the  fifth  volume  of  our  serial  on 
the  Law  of  Real  Property,  there  has  been  no  material  varia- 
tion from  the  general  plan  and  theory  of  the  preceding  vol- 
umes, of  the  merit  of  which  none  could  desire  stronger 
evidence  than  the  generous  patronage  and  praise  given  them 
by  those  best  competent  to  judge.  In  our  editorial  work  upon 
the  nearly  four  thousand  new  cases  found  in  this  volume, 
touching  almost  that  many  distinct  points  of  real  estate  law, 
we  have  kept  constantly  before  us  our  one  single  purpose  to 
help  the  busy  lawyer  in  his  daily  search  through  the  innumer- 
able judicial  precedents  now  almost  overwhelming  him.  We 
realize  that  it  is  not  so  difRcult  to  find  a  case,  as  it  is  to  find 
the  best  case  upon  a  given  point,  and  while  we  have  not 
assumed  to  discard  any  case  as  worthless,  we  have  endeavored 
by  careful  study  of  the  cases  to  clearly  state  the  exact  princi- 
ple decided  by  each  and  by  our  language,  classification  and 
space  occupied  to  indicate  as  far  as  possible  their  relative 
strength  and  value  as  authority.  To  add  to  the  convenience 
of  those  using  the  books,  beginning  with  this  volume,  we  have 
placed  in  a  separate  volume  an  accurate  and  minute  index  to 
the  entire  series,  under  one  alphabetical  arrangement.  To 
find  any  point  in  any  volume  of  the  entire  series  it  is  only  nec- 
ssary  to  consult  this  one  index  which  is  the  product  of  years 
of  patient  study  of  the  art  of  indexing,  and  is  so  constructed 
that  the  searcher  can  find  what  he  wants.  The  main  heads 
appear  prominently  in  black  face  type.  The  logical  sub-heads 
are  printed  in  italics,  and  all  sub-heads  are  alphabetically 
arranged,  the  most  important  *' catch  words"  being  placed 
first.  The  Editors- 
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Sec.  1.  Liability  of  abstracter.  In  order  to  maintain 
an  action  upon  the  statutory  undertaking  of  an  abstracter,  it 
is  necessary  to  show  that  the  acts  of  commission  and  omission 
alleged  as  the  cause  thereof,  is  a  breach  of  the  conditions 
express  or  implied  of  the  particular  engagement  to  which  it 
relates.  Thomas  v.  Carson,  46  Neb.  765  (65  N.  W.  Rep. 
899). 

Sec.  2.  Abstracts  as  evidence.  Texas  Statutes,  Laws 
1891,  p.  186,  makes  abstract  books  competent  evidence  '*  of 
the  truth  of  the  data  or  memoranda  contained  therein." 
Where  such  abstract  books  fail  to  show  that  the  deed  was 
acknowledged,  there  is  no  presumption  of  acknowledgment. 
Robins  v.  Ginocchio,        Tex.  Civ.  App.  (88  S.  W.  Rep. 

747). 


ABUTTING  OWNERS. 


EPITOME  OP  CASES. 

Sec.  3.  Railroads  in  streets.  A  mill  owner  who 
causes  a  switch  to  be  constructed  from  the  main  line  to  his 
mill,  although  he  may  have  nothing  to  do  with  the  operation 
of  cars  thereon,  will  be  liable  to  the  abutting  owner  for  dam^ 
ages  resulting  from  the  construction  and  operation  of  such 
switch*  Patton  v.  Olympia  Door  db  Lum.  Co.y  15  Wash.  St. 
210  (46  Pac.  Rep.  237).  It  is  held  that  since  the  courts  ot 
law  have  decided  that  a  conveyance  of  lands  adjacent  to  the 
public  street  by  courses  and  distances  which  begin  in  and  run 
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along  the  side  of  said  street  .only  are  presumed  to  carry  the 
title  to  the  center  of  such  •street j  unless  the  contrary  appears 
by  express  statement  -p/.^  necessary  implication,  a  court  of 
equity  is  justified^^in  ATwarding  a  preliminary  injunction, 
restraining  a  .st^i;nf\-j'ailroad  company  from  laying  its  tracks  in 
said  street  bei^een  said  adjacent  lots  and  the  center  line  of 
the  street;  until  it  shall  have  made  compensation  to  such  owner 
for  J)i9>'' damages.  Lewis  v.  Penn,  R,  Co.,  N.  J.  Eq. 
(^&Xtl.  Rep.  982). 

ft 

Sec.  4.  Rights  of  railroadsi  as  against  purchaser  of 
abutting  property — Laying  additional  tracks.  Where 
prior  to  the  purchase  of  land  abutting  upon  a  village  street 
a  railway  company  has,  with  the  consent  of  the  owner  of  such 
land,  laid  in  the  street  in  front  of  the  premises  purchased  a 
single  track  of  its  road,  and  is  operating  cars  thereon,  such 
condition  is  notice  to  the  purchaser  of  the  right  to  maintain 
such  track ;  and  his  easement  in  the  street  as  owner  of  abut- 
ting land  is,  to  the  extent  of  such  possession  and  user,  affected 
thereby.  But  such  right  will  not  be  affected  by  an  unre- 
corded deed  from  his  grantor,  executed  more  than  six  months 
prior,  giving  the  company  permission  to  lay  additional  tracks, 
if,  at  the  time  of  his  purchase,  the  purchaser  acts  in  good  faith 
and  has  no  knowledge  of  the  existence  of  such  conveyance. 
The  burden  of  proving  bad  faith  or  knowledge  is  on  the  com- 
pany. And  where,  in  a  proper  action,  a  purchaser  brings 
himself  within  the  protection  of  the  statute,  he  is  entitled  to 
an  order  enjoining  the  company  from  laying  an  additional 
track  until  the  right  is  acquired  by  appropriation  or  other  suit- 
able means.  Varwig  v.  Cleveland,  C,  C  c^  St,  L.  /?.  Co., 
64  O.  St.  455  (44  N.  E.  Rep.  92). 

Sec.  5.    Street  railway — Bridge  over  railroad  track. 

Where  a  street  railway  company  has  acquired  the  right  to 
construct  its  lines  along  a  public  highway  and  bridge  crossing 
over  a  railroad  track,  the  railroad  company  not  being  the 
owner  of  any  land  abutting  on  such  highway,  cannot  dispute 
the  right  of  such  railway  company  to  construct  and  operate 
its  road  over  such  highway  and  bridge, -it  being  provided  that 
the  railroad  company  shall  be  protected  from  any  danger  aris- 
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ing  from  the  use  of  the  bridge  by  the  street  railway  company. 
Pennsylvania  7?.  Co,  v.  Greensburg^  y,  dk  P.  St,  Ry,  Co,j 
176  Pa.  St.  559  (85  Atl.  Rep.  122;  86  L.  R.  A.  889). 

Sec.  6.  Street  railway  —  Ordinances  and  statutes. 
Where  a  street  railway  company  has  in  good  faith  constructed 
its  tracks,  sidings  and  turnouts  upon  a  street,  by  virtue  of  an 
ordinance  under  which  it  claims  it  had  the  right  to  construct 
in  the  manner  adopted,  and  such  construction  was  made  with- 
out objection  by  the  municipal  authorities,  before  an  ordi- 
nance can  be  enacted  which  determines  adversely  the  right  of 
such  construction  on  the  part  of  the  company,  and  provides 
for  a  summary  removal  of  its  tracks  turnouts,  or  sidings, 
notice  must  be  given  to  the  company,  and  an  opportunity  for 
a  hearing  be  afforded.  Without  such  notice  and  opportunity 
for  a  hearing  before  the  enactment  of  the  ordinance,  the  pro- 
ceedings for  its  enactment  and  the  ordinance  will  be  adjudged 
invalid,  and  set  aside.  Cape  May^  D,  B,  <6  S,  P,  /?•  Co,  v. 
Cape  May,  58  N.  J.  L.  665  (84  Atl.  Rep.  897).  Under  the 
provisions  of  the  Ohio  Rev.  Stat.,  §§  8487-8448,  in  the 
extension  of  a  street  railway  over  streets  not  occupied  by  any 
road,  the  consent  of  the  owners  of  more  than  one-half  of  the 
frontage  of  the  lots  or  lands  abutting  on  each  street  to  be 
occupied  by  such  extension  is  requisite.  Afi.  Auburn  Cable 
Ry.  Co.  V.  J>^eare,  54  O.  St.  158  (42  N.  E.  Rep.  768).  Where 
it  can  possibly  be  done  an  abutting  owner  may  compel  the  loca- 
tion of  a  street  railway  in  the  center  of  the  street,  in  accordance 
w^ith  the  ordinance  permitting  its  construction.  Kennedy  v. 
Detroit  Ry.,  108  Mich.  890  (66  N.  W.  Rep.  495).  Where 
the  right  to  grant  street  railway  companies  permission  to  con- 
struct tracks  and  operate  their  road  in  a  city  is  vested  by  law 
in  the  mayor  and  city  council,  the  construction  and  operation 
of  such  railway  without  an  ordinance  conferring  the  right  to 
do  so,  is  unlawful.  If  sidings  or  turnouts  are  provided  for 
in  the  ordinance,  then  only  such  as  are  provided  for  can  be 
constructed,  and  any  extension  of  those  provided  for,  or  con- 
nection between  them,  would  be  illegal ;  and  if  the  manner 
of  construction  be  substantially  changed,  then  the  railway 
company  can  be  dealt  with  as  if  no  right  of  construction  or 
operation  had  ever  been  granted  at  all,  and  the  unlawful  con- 
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struction  can  be  removed  as  an  obstruction,  without  judicial 
intervention,  by  the  summary  action  of  the  municipal  author- 
ities  having  the  control  and  regulation  of  the  streets.  Cape 
May,  D.  B.  d:  S.  P.  R.  Co.  v-  Cap&May,  58  N.  J.  L.  565  (84 
Atl.  Rep.  897).  The  New  Jersey  statute.  Pub.  Laws,  1898,  p- 
241,  empowering  cities  to  authorize  street  railway  companies 
to  substitute  electric  motors  for  horse  power,  and  an  ordi- 
nance of  the  city  enacted  pursuant  to  this  statute,  are  held 
valid.  Roebling  v.  Trenton  Pass.  P.  Co.,  58  N.  J.  L.  66ft 
(84  Atl.  Rep.  1090;  88  L.  R.  A.  129). 

Sec.  7.  Elevated  railroads.  One  who  signs  a  memo- 
rial in  favor  of  the  legislative  ratification  of  an  ordinance  pro- 
viding for  the  erection  of  an  elevated  railroad,  is  not  thereby 
estopped  to  claim  damages.  Winslow  v.  Peed,  89  Me.  67 
(85  Atl.  Rep.  1017).  In  an  action  to  recover  damages  occa- 
sioned by  the  erection  and  operation  of  an  elevated  railroad  ^ 
the  measure  of  damages  is  the  diminution  of  both  the  renta& 
value  and  the  fee  simple  value  of  the  complainant's  property 
occasioned  by  the  construction  and  operation  of  the  road. 
Birch  V.  Lake  Poland  EL  Py.  Co.,  88  Md.  862  (84  Atl.  Rep. 
1018).  The  continued  operation  of  an  elevated  railroad  will 
not  be  enjoined  where  the  damage  is  merely  technical,  although 
such  operation  be  an  invasion  of  the  right  of  an  easement  for 
air  and  light.  O'Peilly  v.  New  Tork  El.  P.  Co.,  148  N.  Y. 
847  (42  N.  E.  Rep.  1068 ;  81  L.  R.  A.  407).  In  an  action  for 
damages,  evidence  of  a  reduction  of  rent  is  admissible  together 
with  a  declaration  of  the  tenant  made  at  the  time  of  such 
reduction  on  the  ground  that  they  constitute  a  part  of  the  res 
gestae.  Nine  v.  N.  T.  EL  P.  Co.,  149  N.  Y.  154  (48  N.  E. 
Rep.  414).  In  such  case  it  is  error  to  admit  the  opinions  of 
persons  who  are  unacquainted  with  the  property  involved^ 
but  who  are  familiar  with  property  in  the  vicinity  of  an  ele- 
vated railway.  Metropolitan  West  Side  EL  P.  Co.  v.  Dick- 
inson,  161  111.  22  (48  N.  E.  Re;D.  706).  For  a  case  denendinxr 
upon  particular  facts  and  illustrating  the  right  of  a  lessee  tr 
recover  and  the  admissibility  of  evidence  on  the  question  of 
damages,  see  Witmark  v.  Manhattan  Py.  Co.,  149  N.  Y.  898 
(44  N.  E.  Rep.  78). 
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Sec.  8.  Shade  trees — Injury  by  telephone  company 
— Removal  by  city.  The  Connecticut  Gen,  Stat.,  §  8946, 
^ives  the  selectmen  of  a  town  control  over  the  placing  of 
telephone  wires.  §§  1477,  1759  and  8944  prohibit  telephone 
companies,  in  the  location  of  their  wires,  from  injuring 
trees  upon  a  highway,  without  the  consent  of  the  adjoining 
owner.  Pub.  Acts  1898,  ch.  169,  gives  the  ^lectmen  of  the 
town  control  over  the  location  of  electric  street  railways  with 
power  to  make  all  orders  necessary  to  the  exercise  of  such 
power.  Under  these  Statutes  it  is  held  that  the  selectmen  of 
the  town  have  no  power  to  authorize  a  telephone  company  in 
the  relocation  of  its  wires,  to  injure  the  trees  overhanging 
the  highway,  without  the  consent  of  the  owner.  The  fact 
that  the  removal  of  branches  of  trees  is  necessary  to  the  loca- 
tion of  its  wires  does  not  empower  such  telephone  company 
to  trim  trees  without  the  consent  of  the  owner.  Bradley  v. 
Southern  N.  Eng,  TeL  Co.,  66  Conn.  559  (84  Atl.  Rep. 
499;  82  L.  R.  A.  280).  Where  the  fee  in  sidewalks  and 
streets  is  vested  in  the  abutting  lot  owners,  subject  to  the  ease- 
ment in  the  city  for  public  use,  shade  trees  upon  the  margins 
of  these  sidewalks  are  the  property  of  the  lot  owners ;  and 
although  it  is  within  the  power  of  the  city  to  remove  the  trees 
as  obstructions  in  any  case  where  the  public  necessity  or  con- 
venience so  requires,  yet  the  city  may  not  capriciously  remove 
them,  when  it  palpably  appears  that  no  such  necessity  exists 
and  that  the  public  convenience  will  not  thereby  be  subserved ; 
and  to  prevent  the  perpetration  of  such  a  wrong  an  injunction 
wll  lie  at  the  instance  of  the  lot  owners.  City  of  Atlanta  v. 
HoUiday,  96  Ga.  546  (28  S.  E.  Rep.  509).  Shade  trees 
obstructing  the  use  of  a  sidewalk  may  be  removed  by  the 
municipal  authorities,  as  a  nuisance.  Vanderhurst  v.  TTiolcke, 
118  Cal.  147  (45  Pac.  Rep.  266;  85  L.  R.  A.  267).  In  Ala- 
bama  it  is  held  that  trespass  is  not  the  proper  action  for  relief 
against  a  telephone  company  whose  servants  have  wrongfully 
destroyed  or  injured  shade  trees.  Southern  Bell  Teleph,  A 
Tele.  Co.  V.  Francis,  109  Ala.  224  (19  So.  Rep.  1 ;  55  Am. 
St.  Rep.  980;  81  L.  R.  A.  198). 

Sec.  9.    Change  of  grade— Municipal  liability — Rule 
in  Wisconsin.     In  Wisconsin  it  is  held  that  an  abutting. 


§  9,  10  ABUTTING   OWNERS.  22 

owner  cannot  recover  damages  on  account  of  a  change  of 
grade  occasioned  by  the  construction  of  a  viaduct  in  the  street* 
Colclough  V.  City  of  Milwaukee^  92  Wis.  182  (65  N.  W.  Rep. 
1089).  The  court  say:  **  It  was  held  in  Harrison  v. 
Boardy  51  Wis.  647,  662  (8  N.  W.  Rep.  781),  to  be  the  set- 
tled law  in  this  state  that  in  the  absence  of  any  law  giving  the 
owners  of  real  estate  adjoining  a  public  street  or  highway  a 
right  to  recover  damages  of  the  city,  village,  town  or  county 
in  which  the  same  is  situated,  on  account  of  the  change  of  the 
grade  of  such  street  or  highway,  no  damages  can  be  recovered 
on  account  of  such  change,  unless  the  premises  of  the  adjoin » 
ing  or  abutting  owner  have  been  injured  through  the  negli^ 
gence  of  the  municipality  or  its  agents  in  making  such  change^ 
and  that  such  change  of  grade  is  not,  in  any  case,  the  taking 
of  private  property  for  public  use."  Citing,  Watkins  v.  City 
of  Milwaukee,  55  Wis.  840  (18  N.  W.  Rep.  222)  ;  Buchncr 
v.  Railivay  Co,,  60  Wis.  271  (19  N.  W.  Rep.  50)  ;  Smith  v. 
City  of  Eau  Claire,  78  Wis.  457  (47  N.  W.  Rep.  880) ; 
Drummond  v.  City  of  Eau  Claire,  85  Wis.  562  (55  N.  W* 
Rep.  1028)  ;  Alexander  v.  City  of  Milwaukee,  16  Wis.  248; 
Dore  V.  City  of  Milwaukee,  42  Wis.  108  ;  Radcliffw.  Mayor  ^ 
etc,  4  N.  Y.  195  (53  Am.  Dec.  857) ;  Skinner  v.  Bridge  Co.y 
29  Conn.  586;  Hill  v.  Boston,  122  Mass.  844,  848  (28  Am. 
Rep.  882) ;  Slatten  v.  Railroad  Co.,  29  la.  149  (4  Am.  Rep. 
205)  ;  Uline  v.  Railroad  Co.,  101  N.  Y.  99  (4  N.  E.  Rep. 
586) ;  Rauenstein  v.  Railroad  Co.,  186  N.  Y.  523  (82  N.  E. 
Rep.  1047 ;  18  L.  R.  A.  768) ;  Transportation  Co.  v.  Chicago^ 
99  U.  S.  685.  In  some  of  the  states  a  different  rule  prevails. 
Cohen  V.  Cleveland,  48  O.  St.  190  (1  N.  E.  Rep.  589.) 

Sec.  10.  Change  of  grade — Municipality^ — Measure 
of  damages.  Damages  occasioned  by  changing  the  grade  of 
an  established  highway  need  not  be  ascertained  and  tendered 
before  the  making  of  the  change,  such  change  not  constituting 
a  taking  of  private  property  for  public  use  within  the  mean* 
ing  of  the  constitution.  An  action  for  such  damages  will  only 
lie  upon  the  failure  or  refusal  of  the  municipality  to  ascertain 
and  pay  the  damages  within  a  reasonable  time.  Gilpin  v.. 
City  of  Ansonia,  68  Conn.  72  (85  Atl.  Rep.  777)-  A  city  is 
not  liable  for  an  unauthorized  change  of  grade  made  by  a  street 
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railway  company.  The  mere  passage  of  an  ordinance  fixing 
the  grade  of  the  street  will  not  be  construed  as  authority  to 
such  company  to  actually  change  the  physical  grade  so  as  to 
render  the  city  liable  for  damages  occasioned  thereby.  Stri^ 
Usky  V.  Cedar  Rapids^  98  la.  878  (67  N.  W.  Rep.  271 ) .  Under 
the  Missouri  constitution,  1876,  Art.  2,  §  21,  it  is  held  that  a 
city  without  reference  to  its  size  or  population  is  liable  for 
damages  resulting  to  abutting  property  owners  from  a  material 
change  of  grade  in  a  street  from  the  natural  surface.  Cole  v. 
St.  Louis,  182  Mo.  688  (84  S.  W.  Rep.  469).  This  rule 
applies  to  a  change  of  grade  of  a  country  highway.  Groverv. 
Comet,  185  Mo.  21  (85  S.  W.  Rep.  1148).  Where  a  city  con- 
fers  power  on  a  contractor  to  improve  a  street  by  raising  the 
grade  thereof,  such  power  does  not  authorize  the  contractor  to 
put  earth  upon  abutting  premises,  and  where  he  does  so  to  the 
injury  of  the  abutting  owner,  he  and  not  the  city,  is  liable. 
City  of  Bloomingion  v.  Wilson,  14  Ind.  App.  476  (48  N.  E. 
Rep.  87).  In  Missouri  it  is  held  that  the  only  benefit  to 
the  abutting  owner  which  can  be  deducted  from  damages  sus- 
tained by  him  on  account  of  change  of  grade  in  a  street,  is  the 
direct  and  peculiar  benefit  that  would  result  in  particular 
to  his  property  and  not  the  general  benefit  that  his  lands  would 
derive  in  common  with  the  lands  of  others  in  his  neighbor? 
hood.  Cole  v.  St,  Louis,  182  Mo.  688  (84  S.  W.  Rep.  469)  ; 
Gr<roer  v.  Cornet,  185 Mo.  21  (85  S.  W.  Rep.  1148).  Where  the 
real  estate  of  an  abutting  owner  has  been  enhanced  in  value 
by  the  construction  of  a  bridge  in  the  street,  he  cannot 
recover  damages.  Walters  v.  St.  Louis,  182  Mo.  1  (88  S.  W. 
Rep.  441).  * 

Sec.  11.  Change  of  grade — Complaint  for  damages. 
Indiana  Rev.  Stat.  1881,  §  8078,  provides  »*  that  when  the  city 
authorities  have  once  established  the  grade  of  any  street  or 
alley  in  the  city,  such  grade  shall  not  be  changed  until  the 
damages  occasioned  by  such  change  shall  have  been  assessed 
and  tendered  to  the  parties  injured  or  affected  by  such  change, 
and  such  damages  shall  be  collected  by  the  city  from  the  party 
or  parties  asking  such  change  of  grade  in  the  manner  provided 
for  the  collection  of  street  improvements."  It  is  held  that  acom- 
plaint  under  this  statute  for  damages  on  account  of  a  change 
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of  grade  is  not  bad  because  the  ordinance  set  out  is  a  general 
one  and  fixes  the  grade  only  at  street  crossings  or  that  the 
record  of  the  ordinance  has  been  lost.  Keehn  v.  McGilli- 
cuddy,  15  Ind.  App.  580  (44  N.  E.  Rep.  554).  Where  the 
change  does  not  amount  to  the  taking  of  property,  damages 
may  be  assessed  as  well  after  as  before  it  is  made.  The  land- 
owner upon  being  notified  of  the  proposed  change  is  not 
bound  to  make  known  his  claim  for  damagQ^.  Piatt  v.  Town 
of  Milford,  66  Conn.  820  (84  Atl.  Rep.  82).  Where  the 
complaint  sets  up  facts  sufficient  to  show  special  damages,  it 
need  not  contain  the  conclusion  that  the  plaintiff  sustained 
"special  damages."  Cook  v.  City  of  Ansoni a,  Q&  Conn,  41% 
(84  Atl.  Rep.  188). 

Sec.  12.  Change  of  grade — Injunction  to  restore. 
The  New  York  statute,  general  railroad  act  of  1850,  §  28, 
sutd.  5,  authorizes  a  railroad  company  to  construct  its  road 
*' across,  along  6r  upon"  any  street  or  highway  which  the 
route  of  its  road  shall  intersect,  coupled  with  the  obligation  to 
restore  the  street  or  highway  thus  intersected  to  *'its  former 
state,  or  to  such  state  as  not  unnecessarily  to  have  impaired  its 
usefulness."  Section  24  provides  that,  at  a  crossing,  the  high- 
way *'  may  be  carried  over  or  under  the  track,  as  may  be 
found  most  expedient,"  and,  by  the  same  section,  power  is 
given  to  a  railroad  company  to  change  the  line  of  a  highway, 
*'  where  an  embankment  or  cutting  shall  make  a  change  in 
the  line  of  such  highway  *  *  *  desirable,  with  a  view  to 
more  easy  ascent  or  descent,"  and  it  authorizes  additional  lands 
to  be  taken  by  the  company  for  the  construction  of  such  new 
line.  Under  these  statutory  provisions  it  is  held  that  a  rail- 
road company  has  no  right  to  so  change  the  line  of  a  street  as 
to  divert  travel  to  the  injury  of  an  abutting  owner,  and  that 
where  a  railroad  company  makes  such  a  change  to  the  injury 
of  an  abutting  owner,  a  mandatory  injunction  will  lie  to  com- 
pel the  restoration  of  a  street.  Buchholz  v.  New  Tork^  £,,  E. 
4S:  W,  R.  Co.,  148  N.  Y.  640  (48  N.  E.  Rep.  76). 

Sec.  13.  Change  of  grade — Construction  of  statute 
— Special  damages  defined.  In  the  matter  of  the  change  of 
a  street  grade,  the  Connecticut  Gen.  Stat,  §§  2708,  2706, 
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2720  provide  that  when  the  adjoining  land  owner  shall  sustain 
*'  special  damage  or  receive  special  benefits,"  the  municipality 
shall  be  liable  for  such  special  damage  and  be  entitled  to 
receive  the  value  of  such  special  benefits ;  that  the  benefits 
and  damages  are  to  be  ascertained  by  appraisement  and  sets 
out  the  manner  of  procedure.  Under  this  statute  it  is  held 
that  the  term  ^'  special  damage  "  does  not  have  the  technical 
meaning  as  when  used  in  respect  to  the  rules  of  pleading, 
and  does  not  differ  from  the  damages  to  be  assessed  for  injury 
m  the  case  of  the  original  appropriation  of  the  easement  caus- 
ing a  similar  injury.  Such  damages  include  the  diminution  in 
the  value  of  the  land  caused  by  the  change.  Piatt  v.  Town 
of  Milford,  66  Conn.  820  (84  Atl.  Rep.  82).  The  court  say  : 
*^  The  special  damage  to  be  appraised  on  the  alteration  of  the 
grade  in  a  highway  differs  in  no  essential  respect  from  the 
damage  that  would  be  appraised  for  injury  to  adjoining  land, 
if  the  alteration  were  an  original  layout,  causing  a  similar 
injury.  Such  damage  includes  the  diminution  in  the  market 
value  of  the  land  caused  by  the  alteration,  to  be  determined  by 
considering  everything  by  which  that  value  is  legitimately 
affected."  Citing,  Holley  v.  Town^  etc.,  of  Torrington^  68 
Conn.  426  (28  Atl.  Rep.  618);  Hoyt  v.  Telephone  Co.,  60 
Conn.  885  (22  Atl.  Rep.  957)  ;  Shelton  Co.  v.  Borough  of 
Birmingham^  62  Conn.  456  (26  Atl.  Rep.  848).  As  to  ele- 
ments of  damage  and  admissibility  of  evidence,  see  Cook  v. 
City  of  Ansonia,  66  Conn.  418  (84  Atl.  Rep.  188). 

Sec.  14.  Statutory  dedication  of  streets — Ownership 
of  fee.  Missouri  Rev.  Stat.  1855,  p.  1586,  S  8,  provided  that 
town  plats  should  "  be  a  sufficient  conveyance  to  vest  the  fee 
of  such  parcels  of  land  as  are  therein  expressed,  named,  or 
intended  for  public  use  in  the  county  in  which  such  town,  vil- 
lage, or  addition  is  situate,  in  trust,  and  for  the  uses  therein 
named,  express  or  intended,  and  for  no  other  use  or  purpose." 
vJnder  this  statute  it  is  held  that  such  dedication  vests  the  fee 
m  the  abutting  owner  subject  to  the  public  easement.  Ihomas 
V.  Hunt,  184  Mo.  892  (85  S.  W.  Rep.  581 ;  82  L.  R.  A.  857). 
The  court  say :  *^  Under  this  statue  it  has  been  held  that  the 
fee  passes  from  the  owner  by  the  dedication.  City  of  Han- 
nibal V.  Draper,  15  Mo.  688 ;  Reid  v.  Board,  78  Mo.  804.     It 
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has  also  been  held  that  the  fee  held  by  the  city  was  suDject  to 
the  trusts  contained  therein  or  intended  thereby,  from  which 
it  could  not  be  diverted.  Belcher  Sugar  Refining  Co.  v.  St. 
Louis  Grain  Elevator  Co,^  82  Mo.  121;  Berrenhach  v. 
Turner,  86  Mo.  419  (50  Am.  Rep.  487).  Considering  the 
policy  of  the  law,  as  before  stated,  to  be  that  the  owners  of 
property  abutting  on  a  street  own  the  fee  also  to  the  center  of 
the  street,  subject  to  the  easement,  it  is  clear  to  us  that  the 
statute  was  intended  to  effect  the  same  purpose ;  that  is,  while 
the  fee  passed  out  of  the  dedicator,  and  vested  in  the  county, 
the  public  only  secured  an  easement,  and  the  abutting  own* 
ers,  respectively,  the  beneficial  right  in  the  land  to  the  center 
of  the  street." 

Sec.  16.  Opening  or  widening  roads  —  Vacating 
streets.  For  damages  caused  by  the  opening  and  widening 
of  roads  laid  out  in  townships  the  county  is  liable,  but  the 
damages  must  be  ascertained  and  the  liability  enforced  in 
accordance  with  the  statutes,  which  give  the  former  and 
impose  the  latter.  Winner  v.  Graner,  178  Pa.  St.  48  (88 
Atl.  Rep.  698).  The  right  to  complain  of  the  vacation  of  a 
street  is  limited  to  those  persons  owning  or  occupying  lands 
which  are  adjacent  to  it  or  through  which  it  runs.  Sytnons  v. 
San  Francisco,  115  Cal.  555  (42  Pac.  Rep.  918;  47  Pac.  Rep. 
458). 
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Sec.  16.  Necessity  of  acknowledgment  and  who  may 
make  it.  Acknowledgment  of  a  deed  is  not  necessary  to  its 
sufficiency  as  between  the  parties  thereto.  Harrass  v. 
Edwards,  94  Wis.  459  (69  N.  W.  Rep.  69).  Mass.  Pub- 
Stat.,  ch.  120,  §  6,  which  provides  that  '*  the  acknowledgment 
of  a  deed  shall  be  by  the  grantors  or  one  of  them,"  and  ch.  8« 
§  8,  providing  that  *'  the  word  '  grantor  '  may  include  every 
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person  from  or  by  whom  a  freehold  estate  or  interest  passes  in 
or  by  any  deed/'  authorize  a  husband ,  before  issue  born,  to 
acknowledge  his  wife's  deed  of  her  separate  real  estate.  Hay- 
den  V.  Peirce,  165  Mass.  859  (48  N.  E.  Rep.  119). 

Sec.  17.  Who  may  take  acknowledgments.  The 
acknowledgment  of  a  deed  from  a  third  person  conveying 
land  to  a  married  woman  as  her  separate  estate  may  be  taken 
by  her  husband.  Nixon  v.  Post,  18  Wash.  St.  181  (48  Pac. 
Rep.  28).  Following  the  case  of  Horhack  v.  Tyrrell,  48 
Neb.  514  (67  N.  W.  Rep.  486;  87  L.  R.  A.  484),  it  is  held 
by  a  divided  court  that  an  attorney  who  is  a  notary  public,  is 
not  disqualified  from  taking  an  acknowledgment  of  a  mort* 
gage  made  to  his  client  merely  because  he  holds  for  collection 
the  claim  secured  by  such  mortgage,  it  not  appearing  that 
the  attorney  had  any  beneficial  interest  in  having  the  mort* 
gage  made,  nor  that  the  amount  of  his  compensation  in  any 
manner  depended  upon  such  mortgage  being  made.  Have" 
meyer  v.  Dahn,  48  Neb.  586  (67  N.  W.  Rep.  489;  58  Am. 
St.  Rep.  706;  88  L.  R.  A.  882).  See  opinions  in  both  of 
these  cases  for  exhaustive  collation  and  review  of  conflicting 
authorities.  It  is  held  that  the  acknowledgment  of  a  deed  of 
assignment  for  the  benefit  of  creditors  may  be  taken  by  one 
who  is  a  beneficiary  thereunder.  Reed  Fertilizer  Co.  v. 
Tifewwaj,  97  Tenn.  478  (87  S.  W.  Rep.  220).  Construing  and 
applying  Ala.  Code,  §  796,  cl.  6,  it  is  held  that  the  clerk  of  the 
probate  court  has  no  power  to  take  acknowledgments  in  his 
own  name.  Pioneer  Sav,  £  Z.  Co.  v.  Barclay,  108  Ala.  155 
(19  So.  Rep.  808).  The  acknowledgment  of  a  deed  cannot 
be  taken  by  one  interested  in  the  transaction.  Greenlee  v. 
Smith,  4  Kan.  App.  788  (46  Pac.  Rep.  548).  North  Caro- 
lina Code,  §§  682,  640  applied— power  of  clerks  of  courts  of 
record  to  take  acknowledgments.  Barcello  v.  Hafgood,  118 
N.  C.  712  (24  S.  E.  Rep.  124).  Under  Mill  &  V.  Tenn. 
Code,  §  2852,  a  notary  public  has  no  jurisdiction  to  take  an 
acknowledgment  outside  of  his  county.     Bostic  v.  Hdynie 

Tenn.  (86  S.  W.  Rep.  856).     For  collation  of  con- 

flicting authorities  as  to  whether  an  officer  taking  an  acknowl- 
edgment acts  judicially  or  ministerially,  see  Horhach  v.  Ter- 
rell,4&  Neb.  614  (67  N.  W.  Rep.  485;  87  L.  R.  A.  484) ; 
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Cooper  V.  Hamilton  Perpetual  BlcCg  db  Z.  Ass'n^  97  Tenn. 
285  (87  S.  W.  Rep.  12;  83  L.  R.  A.  888;  56  Am.  St.  Rep. 
795). 

Sec.  18.  Who  may  take  acknowledgment  of  instru- 
ments executed  to  corporation.  An  acknowledgment  of 
a  mortgage  executed  to  a  corporation  taken  by  an  officer 
thereof  is  not  necessarily  invalid  where  it  does  not  appear  that 
the  officer  was  a  stockholder  in  such  corporation ;  and  there  is 
no  presumption  that  the  officers  of  a  corporation  are  stockhold- 
ers therein.  Florida  Sav*  Bank  <!b  Real  Est.  Exc.  v.  Rivers ^ 
86  Fla.  575  (18  So.  Rep.  850) .  Substantially  the  same  is  held 
by  a  divided  court  in  the  case  of  Hornhack  v.  Tyrell^  48 
Neb.  514  (67  N.  W.  Rep.  485;  87  L.  R.  A.  484).  In 
Tennessee  it  is  held  that  an  acknowledgment  of  a  deed 
of  trust  to  a  corporation,  taken  by  a  stockholder  and  director 
of  such  corporation  does  not  render  the  instrument  invalid,  in 
the  absence  of  any  improper  conduct,  bad  faith,  or  undue  influ- 
ence arising  out  of  his  relation  to  the  corporation.  Cooper  v. 
Hamilton  Perpetual  BlcTg.  d:  L.  Ass'n.,  97  Tenn.  285  (87  S. 
W.  Rep.  12;  83  L.  R.  A.  888;  56  Am.  St.  Rep.  795).  A 
trustee  named  in  a  deed  of  trust  given  to  secure  debts  cannot 
take  the  acknowledgment  of  such  deed;  but  it  is  held  that  a 
corporator  of  a  charitable  corporation  is  not  disqualified  from 
taking  the  acknowledgment  of  a  deed  given  to  secure  a  debt 
due  such  corporation,  although  he  received  a  small  fee  per 
diem  while  attending  to  the  business  of  such  corporation. 
Nicholson  v.  Gloucester  Charity  SchoolyQS  Va.  101  (24  S.  E. 
Rep.  899). 

Sec.  10.  Form  and  sufficiency  of  the  certificate. 
An  erroneous  statement  in  a  certificate  of  acknowledgment 
made  by  a  notary  public,  of  the  name  of  the  county  in  which 
he  is  commissioned  to  act  and  in  which  the  acknowledgment 
was  taken,  does  not  affect  the  validity  of  the  deed  between 
the  parties  thereto.  Roberts  v.  Robinson^  49  Neb.  717  (68 
N.  W.  Rep.  1085;  59  Am.  St.  Rep.  567).  Under  a  statute 
(Pa.  Act  May  28,  1715,  §  8)  requiring  the  certificate  to  state 
**  the  day  and  year  when  the  same  was  made  and  by  whom," 
an  instrument  will  not  be  held  invalid  because  of  the  omission 
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of  the  day  from  the  certificate,  it  clearly  appearing  from  the 
iostroment  that  it  was  dated,  executed  and  recorded  on  the 
same  day.  In  re  Dahlem's  Estate,  175  Pa.  454  (84  Atl.  Rep. 
807;  52  Am.  St.  Rep.  848).  The  acknowledgment  of  a  deed, 
for  a  corporation,  can  only  be  made  by  some  officer  or  represent- 
ative who  has  authority  to  execute  it  for  the  corporation ;  and 
the  certificate  thereof  must  either  follow  the  form  prescribed 
by  the  statute,  or,  if  some  other  form  is  used,  it  must  appear 
frima  facie  from  such  certificate,  when  read  in  connection 
with  the  deed,  that  the  person  making  the  acknowledgment 
was  authorized  to  execute  the  deed  for  the  corporation.  Ben- 
nett V.  Knawles,  66  Minn.  4  (68  N.  W.  Rep.  111).  See  opin- 
ion for  particular  certificate  held  insufficient. 

Sec.  20.  Conclusiveness  of  the  certificate.  In  the 
absence  of  fraud  or  duress  a  certificate  regular  on  its  face  can- 
not be  impeached  by  parol  evidence.  American  Freehold 
Z.  Mort^.  Co.  V.  Thornton,  108  Ala.  258  (19  So.  Rep.  529). 
Where  a  notary  executed  a  certificate  of  acknowledgment  to 
an  unsigned  deed  and  took  it  to  the  purported  grantors  for 
their  signatures  and  failed  to  get  one  of  them  to  sign  it,  and 
without  making  any  correction  in  the  certificate  delivered  it 
to  the  grantee  who  subsequently,  in  the  absence  of  the  notary, 
procured  the  signature  of  the  grantor  who  had  failed  to  sign 
it,  it  was  held  that  such  certificate  could  be  impeached  by 
parol  evidence  on  account  of  lack  of  jurisdiction.  Cheney  v. 
Nathan,  110  Ala.  254  (20  So.  Rep.  99 ;  55  Am.  St.  Rep.  26). 

In  construing  N.  Y.  Code  Civ.  Proc,  §  985,  which  pro- 
vides  that  '*•  a  conveyance,  acknowledged  or  proved,  and  certi- 
fied in  the  manner  prescribed  by  law  to  entitle  it  to  be  recorded 
in  the  county  where  it  is  offered,  is  evidence,  without  further 
proof  thereof,"  and  §  986  which  provides  that  the  certificate 
^'is  not  conclusive,  and  it  may  be  rebutted  and  the  effect 
thereof  contested  by  a  party  affected  thereby,"  it  is  held  that 
a  certificate  of  acknowledgment  is  evidence  of  such  a  charac- 
ter ^,  standing  alone,  to  send  a  case  to  the  jury,  so  that  they 
n?ay  oecide  Detween  the  probative  force  of  the  certificate,  sup- 
ported by  the  presumption  that  it  states  the  truth,  on  the  one 
hand,  and  the  evidence  produced  in  rebuttal,  whatever  it  may 
be,  on  the  other.    Alb^pv  />.  Sav..  Bank  v.  McCarty,  149 
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N.  Y.  71  (48  N.  E.  Rep.  427).  The  court  say :  "  The  pro- 
visions  of  the  Revised  Statutes  upon  the  subject  were  similar, 
but  not  identical,  as  they  authorized  every  conveyance  acknowl- 
edged or  proved  according  to  law  to  be  *  read  in  evidence  with- 
out further  proof  thereof.'  The  certificatef  however,  was  not 
to  be  conclusive,  but  *  might  be  rebutted,  and  the  force  and 
effect  thereof  contested  by  any  party  affected  thereby.'  8 
"?.ev.  St.  (5th  Ed. ),  p.  54,  §§  40,  41,  The  Revised  Laws  were 
b  the  same  effect  as  the  Revised  Statutes.  1  Rev.  Laws,  p. 
671,  ch.  97,  §§  6,  7.  We  find  but  few  decisions  under  these 
fiUtutes  that  bear  upon  the  question.  In  yackson  v.  Schoon- 
maker y  4  Johns.  161,  the  defendant  offered  to  show  that  one 
of  several  grantors,  at  the  time  he  *•  made  the  acknowledgment 
certified  on  a  deed,'  was  non  compos  mentis y  but  the  evidence 
was  rejected.  This  was  held  error,  the  court,  in  Q.per  curiam 
opinion,  saying:  'The  acknowledgment  and  proof  of  deeds 
is  merely  for  the  purpose  of  recording  them,  and  is  not  con- 
clusive on  the  opposite  party.  The  proof  or  acknowledgment 
is  necessarily  ex  parte ^  and  the  party  who  is  to  be  affected  by 
the  deed  ought,  at  any  time,  to  be  allowed  to  question  its 
validity,  and  the  force  and  eflfect  of  the  formal  proof.  To 
consider  the  certificate  of  the  judge  as  conclusive  on  this  sub- 
ject would  produce  manifest  injustice.'  In  Thurman  v.  Cam- 
erofiy  24  Wend.  87,  92,  the  court  said :  *  The  practice  is  to 
take  a  certificate,  which  appears  on  its  face  to  be  in  conform- 
ity  with  the  statutes,  as  proof  of  its  own  genuineness.  *  *  * 
Certificates  of  this  character  are  not  treated  by  the  statutes  as 
more  than  prima  facie  evidence,  nor  are  they  more,  either  in 
respect  to -their  own  regularity  or  the  facts  which  they  are 
adduced  to  prove.  They  are  open  to  attack  in  a  great  variety 
of  ways.  They  are,  however,  by  recent  statutes,  made  receiv- 
able to  authenticate  almost  every  kind  of  instrument ;  and  to 
consider  them  less  than  prima  facie  evidence  per  se  would 
render  them  literally  useless.'  In  Paper  Co,  v.  O^ Dougherty ^ 
81  N.  Y.  474,  488,  it  was  declared  that  *  the  statute  makes  a 
deed  duly  acknowledged  or  proved  and  certified  by  any  officer 
authorized  to  take  the  acknowledgment  of  deeds,  evidence, 
without  further  proof  of  execution.'  To  the  same  effect  are 
SudlGw  V.  Warshing-y  108  N.  Y.  520,  522  (15  N.  E.  Rep. 
682)  ',  and  Morris  v.  Kcycs,  1  Hill  540,  542.     See,  also,  as 
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bearing  upon  the  subject,  more  or  less  directly,  Clark  v.  Clark ^ 
47  N.  Y.  664;  Holbrook  v.  Zinc  Co.,  67  N.  Y.  616,  624; 
Irving  v.  Campbell,  121  N.  Y.  858,  859  (24  N.  E.  Rep.  821). 

'*The  rule  governing  the  action  of  triaFcourts,  as  well  as 
appellate  courts,  with  power  to  teview  the  facts,  seems  to  be 
uniform  in  all  the  states  to  the  extent  of  requiring  that  a  cer* 
tificate  of  acknowledgment  should  not  be  overthrown  upon 
evidence  of  a  doubtful  character,  such  as  the  unsupported 
testimony  of  interested  witnesses,  nor  upon  a  bare  preponder- 
ance of  evidence,  but  only  on  proof  so  clear  and  convincing  as 
to  amount  to  a  moral  certainty.  Toung  v.  Duvall,  109  U.  S. 
578  (8  Sup.  Ct.  Rep.  414)  ;  Lickman  v.  Harding,  65  111.  605; 
Pringle  v.  Dunn,  87  Wis.  449  (19  Am.  Rep.  772)  ;  Shields  v. 
Neiherland,  5  Lea  198 ;  Grotenketnper  v.  Carver,  9  Lea  280 ; 
Riecke  v.  Westenhoff,  10  Mo.  App.  858 ;  William  v.  Robson, 
6  O.  St.  510 ;  Johnson  v.  Van  Velsor,  48  Mich.  208  (5  N.  W. 
Rep.  265)  ;  Phillips  v.  Bishop,  85  Neb.  487  (58  N.  W.  Rep. 
875)  ;  Landers  v.  Bolton,  26  Cal.  406;  Waltee  v.  Weaver,  57 
Tex.  569.  In  some  jurisdictions  it  is  held  to  be  conclusive  in 
the  absence  of  fraud  or  duress*,  in  others  absolutely  conclusive, 
as  a  judicial  act,  and  others  still  as  prima  facie  evidence. 
Insurance  Co,  v.  Marshall,  82  N.  J.  Eq.  108,  and  notes  on 
pages  104-111 ;  2  Phil.  Ev.  (Cow.  &  H.  Notes)  494.'' 

In  the  recent  case  of  Brady  v.  Cole,  164  111.  116  (45  N. 
E.  Rep.  488),  the  supreme  court  of  Illinois  say :  "  It  is  a  rule 
that  the  acknowledgment  of  a  deed  cannot  be  impeached  for 
anything  but  fraud,  and  in  such  cases  the  evidence  must  be 
clear  and  convincing  beyond  a  reasonable  doubt.  The  mere 
evidence  of  the  party  purporting  to  have  made  the  acknowl- 
edgment cannot  overcome  the  officer's  certificate,  nor  will  it 
with  slight  corroboration.  Russell  v.  Theological  Union,  73 
III.  887.  '  To  impeach  such  a  certificate,  the  evidence  should 
do  more  than  produce  a  mere  preponderance  against  its  integ- 
rity in  the  balancing  of  probabilities.  It  should,  by  its  com- 
pleteness and  reliable  character,  fully  and  clearly  satisfy  the 
court  that  the  certificate  is  untrue  and  fraudulent.'  Monroe  v. 
Poorman,  62  111.  524;  McPherson  v.  Sanborn,  88  111.  150; 
Marston  v.  Brittenham,  76  111.  611.  The  authorities  very 
clearly  lay  down  the  rule  that  evidence  offered  to  impeach  a 
certificate  of  this  character  must  fully  and  clearly  satisfy  the 
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court  that  the  certificate  of  the  officer  is  false  and  fraudulent, 
and  even  a  preponderance  of  evidence  iess  than  sufficient  to 
establish  a  moral  certainty  to  that  effect  is  not  sufficient." 

Sec.  21.  Proof  by  subscribing  witness.  A  notary 
public's  certificate  that  the  subscribing  witnesses  to  a  deed  had, 
respectively,  stated  under  oath,  after  the  grantor's  death, 
that  they  saw  her  sign,  seal  and  execute  the  instrument,  is 
not  proof  of  the  execution  of  the  deed  within  the  meaning  of 
Wis.  Rev.  Stat.,  §  2227,  providing  that  *'  when  any  grantor 
shall  die,  *  *  *  not  having  acknowledged  his  convey- 
ance, the  due  execution  thereof  shall  be  proved  by  any  com- 
petent subscribing  witness  thereto  before  any  court  of  record ; 
and  if  all  the  subscribing  witnesses  to  such  deed  shall  be  dead 
or  out  of  this  state,  the  same  may  be  proved  before  any  such 
court  by  proving  the  handwriting  of  the  grantor  and  of  any 
subscribing  witness  thereto."  Shaituck  v.  Bates^  92  Wis.  688 
(66  N.  W.  Rep.  706). 

Sec.  22.  Acknowledgments  by  married  women*. 
Particular  facts  held  insufficient  to  impeach  a  married  woman's 
acknowledgment  for  fraud  or  to  show  that  the  wife  was  not 
privily  examined  by  the  officer.  Thompson  v.  Southern  BlcTg 
d:  L.  Ass'n.        Tenn.  (87  S.  W.  Rep.  704).     Tex.  Rev. 

Stat.  1879,  Art.  4809,  construed  and  applied  —  particular 
acknowledgment  by  married  woman  held  sufficient.  Adams 
V.  Purdue,        Tex.  Civ.  App.  (86  S.  W.  Rep.  1015). 


ADVERSE  POSSESSION. 


EPITOME  OP  CASES. 

Sec.  23.  As  to  what  constitutes — General  Principles. 

Adverse  possession  need  not  be  upon  a  paper  title.  Mlnne^ 
soia  db  M,  L.  Imp.  Co.  v.  Brasier,  18  Mont.  444  (45  Pac. 
Rep.  682).  It  is  held  that  every  presumption  is  in  favor  of 
the  possession  in  subordination  to  the  title  of  the  true  owner 
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and  a3  against  him,  adverse  possession  must  be  established  by 
clear  and  positive  proof.  Barrs  v.  Brace ^  88  Fla.  265  (20 
So  Rep.  991).  The  test  of  the  possession  to  fully  mature 
title  depends  upon  the  question  whether  the  right  of  action 
had  existed  for  the  statutory  period  when  the  suit  was  insti- 
tuted in  favor  of  the  parties  against  whom  the  benefit  of  lapse 
of  time  is  claimed.  Everett  v.  Newton^  118  N.  C.  919  (28 
S.  £.  Rep.  961).  '*  The  accidental  and  unintentional  inclos- 
ure  of  land  lying  near  and  along  a  line  which  is  not  clearly 
known  constitutes  no  adverse  possession."  East  Tenn.  Iron 
&   C.    Co.  V.  Ferguson* s    Heirs ^        Tenn.  (85  S.  W. 

Rep.  000).  In  order  that  the  inclosing  of  land  shall  constitute 
evidence  of  adverse  possession,  the  inclosure  must  be  made  by 
the  party  claiming  to  hold  adversely  and  not  by  another. 
Storr  V.  James,  84  Md.  282  (85  Atl.  Rep.  965).  It  is  held 
that  possession  in  order  X.o  be  adverse  must  be  hostile,  actual, 
visible,  notorious,  conclusive,  continuous  and  under  claim  or 
color  of  title.  Heavner  v.  Morgan,  41  W.  Va.  428  (28  S.  E. 
Rep.  874) . 

Sec.  24.    As  to  what  constitutes — Particular  cases. 

A  mere  flowing  of  the  land  for  mill  purposes,  does  not  consti- 
tute such  adverse  possession  as  will  create  a  title  to  the  fee. 
Before  there  can  be  any  presumption  of  a  grant  of  the  fee 
simple  or  even  an  easement,  the  party  claiming  the  same  must 
show  that  the  exercise  of  the  privilege  was  an  active  interfer- 
ence with  the  rights  of  the  dominant  owner  in  such  a  manner 
as  to  entitle  the  owner  to  legal  redress  to  which  he  may  have 
resorted.  Terre  Haute  £  I.  JR^  Co.  v.  Zehner,  15  Ind.  App. 
278  (42  N.  E.  Rep*  756).  The  possession  of  a  vendee  under  a 
bond  for  title  does  not  become  adverse  to  the  vendor  until  there 
has  been  the  assertion  of  a  hostile  attitude  towards  the  vendor, 
the  burden  of  showing  which  is  upon  the  vendee.  Bradsher 
V.  Hightower,  118  N.  C.  899  (24  S.  E.  Rep.  120).  A  rail- 
road company  which  enters  upon  a  strip  of  land  and  constructs 
its  embankments  and  prepares  its  roadbed  thereby  takes 
adverse  possession  of  such  strip  for  railroad  purposes.  Nash- 
ville, C.  £  St.  Z.  J^y.  Co.  V.  Mathis,  109  Ala.  877  (19  So. 
Rep.  384).  The  possession  of  a  pre-emptor  of  public  lands 
before  the  same  was  put  on  sale  by  the  government  is  not 
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adverse  to  one  claiming  under  a  grant  from  the  general  gov- 
ernment which  had  never  put  the  lands  on  sale.  Doe  v.  Beck^ 
108  Ala.  71  (19  So.  Rep.  802).  See  Public  Lands.  The  use 
of  water,  the  right  to  use  which  belongs  to  another,  is  not 
adverse  to  the  latter  where  it  is  in  accordance  with  an  agree- 
ment between  the  parties.  Smith  v.  Hope  Min,  Co.y  18  Mont. 
482  (45  Pac.  Rep.  682).  For  cases  depending  upon  particular 
facts  and  which  illustrate  what  constitutes  adverse  possession, 
see  Gag-e  v.  Thompson,  161  111.  408  (48  ^N.  E.  Rep.  1062)  ; 
Hayden  v.  McCloskey,  161  111.  851  (48  N.  E.  Rep.  1091); 
Twohigv,  Learner,  48  Neb.  247  (67  N.  W.  Rep.  152) ;  Har- 
rison V.  Spencer,  110  Mich.  215  (68  N.  W.  Rep.  125) ;  Beck 
V.  Schick,  110  Mich.  665  (68  N.  W.  Rep.  984) ;  Link  v. 
Connell,  48  Neb.  574  (67  N.  W.  Rep.  475)  ;  Lampman  v.  Van 
Alstyne,  94  Wis.  417  (69  N.  W.  Rep.  171)  ;  McRee  v.  Gard- 
ner,  181  Mo.  599  (88  S.  W.  Rep.  166)  ;  Downing  v.  Dinwid- 
die,  182  Mo.  92  (88  S.  W.  Rep.  470)  ;  Halhert  v.  Maysville, 
d  B.  S,  R,  Co.,  98  Ky.  661  (88  S.  W.  Rep.  1121) ;  Herbst 
V.  Merrijield,  188  Mo.  267  (84  S.  W.  Rep.  571)  ;  Wilson  v. 
Purl,  188  Mo.  867  (84  S.  W.  Rep.  884)  ;  East  Tenn,  Iron  ^ 
C.  Co.  V.  Lawson,        Tenn.  (85  S.  W.  Rep.  456)  ; '  Wal- 

ler V.  Leonard,  89  Tex.  507  (85  S.  W.  Rep.  1045)  ;  Hornshy 
V.  Davis,         Tenn.  (86  S.  W.  Rep.  159). 

Sec.  25.  Necessity  of  actual  occupancy.  A  mere 
entry  upon  premises,  followed  by  the  erection  of  a  house  and 
the  enclosure  of  a  small  portion  of  the  land,  even  where 
the  original  entry  was  under  color  of  title,  when  unaccom- 
panied by  an  actual  occupancy  is  not  such  a  prior  possession 
as  that,  if  the  improvement  be  destroyed  by  fire,  the  person  so 
entering  can,  by  proof  of  such  prior  entry  only,  maintain 
as  against  any  person  a  petition  to  enjoin  the  commission 
of  trespass  thereafter  about  to  be  committed  by  cutting  the 
timber  growing  upon  such  land.  Flannery  v.  Hightower,  97 
Ga.  592  (25  S.  E.  Rep.  871).  The  court  say :  ''An  actual 
possession  of  some  portion  of  a  tract  of  land  is  indispensable  to 
the  creation  of  a  title  by  prescription.  It  is  the  outward  visi- 
ble sign  of  occupancy,  and  not  the  mere  intention  to  occupy^ 
which,  coupled  with  an  entry  in  good  faith,  constitutes  the 
elements  of  a  prescriptive  title.  A  mere  entry  unaccompanied 
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by  an  actual  occupancy,  is  no  possession  at  all.  It  indicates  a  pur- 
pose to  occupy,  which  purpose  if  carried  into  actual  execution 
by  a  continuous  occupancy  for  the  period  of  time  prescribed 
by  law,  will  give  a  prescriptive  title ;  but,  if  the  possession 
itself  be  discontinued,  the  person  entering  cannot,  by  proof  of 
such  prior  entry  only,  maintain  against  another  person  a  peti- 
tion to  enjoin  the  commission  of  a  trespass  thereafter  about  to 
be  committed  by  cutting  the  timber  growing  upon  such  land. 
In  such  a  case  the  right  acquired  by  such  entry,  even  as 
against  a  wrongdoer,  extends  only  to  the  improvement  actually 
made.  Of  course,  whether  rightfully  or  wrongfully,  if  one 
build  a  house  upon  the  land  of  another  for  the  purpose  of 
occupying  it,  and  a  stranger  should  come  along  and  destroy 
the  house,  while  the  builder  of  the  house  would  have  no  title  to 
the  land  and  no  title  to  the  house  as  against  the  true  owner,  he 
would  still,  as  against  a  mere  wrongdoer,  be  entitled  to  the 
possession,  and  would  be  entitled  to  recover,  as  against  such 
wrongdoer,  any  damages  for  his  interference  with  that  pos- 
session.  But  a  mere  entry  under  color  of  title,  if  the  entry  be 
not  prosecuted  or  supplemented  by  an  actual  occupancy, 
would  give  no  right  in  favor  of  the  person  entering  against 
another  person  who  might  likewise  choose  to  enter  upon  the 
land." 

Sec.  26.  Uncultivated  lands  held  under  conflicting 
patents — Sufficiency  of  possession,  While  lands  remain 
uncleared  or  in  a  state  of  nature,  they  are  not  susceptible  of 
adverse  possession  against  the  older  patentee,  unless  by  acts 
of  ownership  effecting  a  change  in  their  condition ;  and,  to 
constitute  adverse  possession,  there  must  be  occupancy,  culti- 
vation, improvement,  or  other  open,  notorious,  and  habitual 
acts  of  ownership.  Where  lands  have  been  granted  by  the 
commonwealth  to  different  persons,  by  conflicting  patents,  the 
junior  patentee  cannot,  under  any  circumstances,  disseise  or 
oust  the  older  patentee  from,  or  acquire  an  adversary  posses- 
sion of,  the  land  in  controversy,  but  by  the  actual  occupation 
of  such  part  thereof,  or  the  use  or  enjoyment  of  some  part 
thereof,  by  acts  of  ownership  equivalent  to  such  actual  occu- 
pation, and  that,  while  such  patented  lands  remain  completely 
in  a  state  of  nature,  they  are  not  susceptible  of  a  disseisin  or 
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ouster  of,  or  adversary  possession  against,  the  older  patentee, 
unless  by  acts  of  ownership  effecting  a  change  in  their  condi- 
tion. Hat  man  v.  Bailiff,  98  Va.  249  (24  S.  E.  Rep.  1028). 
Defining  adverse  possession,  in  a  recent  case  the  supreme 
court  of  Alabama  say :  ''  It  is  not  necessary  that  land  which 
is  uninclosed  and  uncultivated  should  be  inclosed  and  culti- 
vated,  merely  because  it  was  capable  of  inclosure  and  cultiva* 
tion.  The  possession  is  gauged  by  the  actual  state  of  the 
land,  and  not  with  reference  to  its  capability  of  being  changed 
into  another  state  which  would  reasonably  admit  of  a  difiFer- 
ent  character  of  possession.  Openness  and  notoriety  and 
exclusiveness  of  possession  are  shown  by  such  acts  in  respect 
of  the  land  in  its  condition  at  the  time  as  comport  with  own- 
ership—such acts  as  would  ordinarily  be  performed  by  the  true 
owner  in  appropriating  the  land  or  its  avails  to  his  own  use^ 
and  in  preventing  others  from  the  use  of  it  as  far  .as  reason- 
ably practicable ;  and  near  akin  to  these  are  the  acts  evidenc- 
ing the  element  of  hostility  towards  all  the  world."  Goodson 
V.  Brothers,  111  Ala.  589  (20  So.  Rep.  448). 

Sec.  27.  Extent  of  possession — Under  deeds.  Where 
a  deed  conveys  several  distinct  tracts  of  land  lying  contiguous- 
to  each  other,  but  not  covered  by  one  general  description 
which  would  embrace  them  all,  and  the  grantee  enters  inta 
the  possession  of  one  of  such  lots  only,  prescription  will  not 
run  in  his  favor  as  to  the  other  of  such  lots  until  after  his  deed 
has  been  recorded ;  but  as  to  that  lot  into  the  possession  of 
which  he  actually  enters,  prescription  will  run,  whether  such 
deed  be  recorded  or  not.  Carsiarpken  v.  Holt,  96  Ga.  708 
(28  S.  E.  Rep.  904).  Where  a  person  goes  beyond  the  limits 
of  the  land  described  in  his  deed  and  claims  to  hold  the  land 
adversely,  unless  he  does  so  under  color  or  claim  of  title  he  is 
limited  to  his  inclosures.  Heavner  v.  Morgan,  41  W.  Va. 
428  (28  S.  E.  Rep.  874).  An  entry  under  a  deed  or  written 
muniment  of  title  purporting  by  sufficient  description  to  con- 
vey certain  premises,  although  void  on  its  face,  will  give  con- 
structive possession  of  the  whole  tract  described  in  the  deed, 
although  not  all  inclosed  or  improved,  provided  it  is  not  in  the 
adverse  possession  of  anyone  else,  and  the  premises  consist  of 
a  single  tract  adapted  to  be  managed  and  used  as  one  body^ 
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according  to  the  usual  manner  of  business.  Miesen  v.  Can- 
field,  64  Minn.  518  (67  N.  W.  Rep.  682).  Possession  of  a 
portion  of  the  land  described  in  a  deed  under  which  the  grantee 
claims  title  is  constructive  possession  of  the  whole  of  the  land 
described  unless  some  portion  thereof  be  in  actual  possession 
of  another.  But  where  there  is  a  paper  title  it  requires  very 
distinct  occupancy  to  extend  the  possession  beyond  the  limits 
described  in  the  deed.  Fullam  v.  Foster,  68  Vt.  690  (85  Atl. 
Rep.  484) . 

Sec.  28.  Proof  of  adverse  possession — Sufficiency  of. 
It  is  held  that  evidence  of  adverse  possession  must  be  clear  and 
positive,  and  that  it  should  be  construed  strictly,  and  that  all 
reasonable  presumption  be  made  in  favor  of  the  true  owner. 
Lampman  v.  Van  Alstyne,  94  Wis.  417  (69  N.  W.  Rep.  171)  ; 
Ryan  v.  Schwartz,  94  Wis.  408  (69  N.  W.  Rep.  178).  In 
proving  adverse  possession  the  acts  of  the  parties  claiming  it 
are  material  and  not  those  of  the  party  against  whom  it  is 
asserted.  Beecher  v.  Ferris,  110  Mich.  587  (68  N.  W.  Rep. 
269).  Where  the  payment  of  taxes  is  essential  to  the  acquire- 
ment of  title  by  adverse  possession,  proof  of  such  payment 
must  be  clear  and  convincing.  Burns  v.  Edwards,  168  III. 
494  (45  N.  E.  Rep.  118).  In  order  to  give  the  character  of 
the  adverse  to  a  holding,  there  must  be  some  positive  act  and 
not  merely  a  failure  to  recogfnize  the  rights  of  the  holder  of 
the  legal  title.  Trustees  of  Sharp  Si.  Station  M,  E.  Church 
V.  Bother,  88  Md.  289  (84  Atl.  Rep.  848).  For  cases  which 
depend  upon  particular  facts  and  illustrate  what  is  sufficient 
to  acquire  a  title  by  adverse  possession ,  see  Dice  v.  Brown,  98 
la.  297  (67  N.  W.  Rep.  258)  ;  Carter  v.  Chevalier,  108  Ala. 
568  (19  So.  Rep.  798) ;  Michel  v.  Stream,  48  La.  841  (19  So. 
Rep.  215)  ;  Newton  v.  Louisville  d  N.  R.  Co.,  110  Ala.  474 
(19  So.  Rep.  19)  ;  Davidson  v.  Alabama  Iron  d  Steel  Co., 
109  Ala.  888  (19  So.  Rep.  890). 

Sec.  29.  Title  by — Elements  necessary.  In  a  recent 
case  the  supreme  court  of  Illinois  say :  '*  It  is  well-settled 
law  that  title  to  lands  derived  from  the  United  States  draws 
the  seisin  or  legal  possession  to  it,  so  that  one  who  has  such 
tide  is  by  force  thereof  in  possession  until  there  is  an  ouster  or 
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disseisin.  *  *  *  The  adverse  possession  which  is  required 
to  constitute  a  bar  to  the  assertion  of  a  legal  title  by  the 
owner  of  it  must  include  these  five  elements :  It  must  be  (1) 
hostile  or  adverse;  (2)  actual;  (8)  visible,  notorious  and 
exclusive ;  (4)  continuous ;  and  (5)  under  a  claim  or  color  of 
title.  •  •  •  Adverse  possession  cannot  be  made  out  by 
inference  or  implication,  for  the  presumptions  are  all  in  favor 
of  the  true  owner ;  and  the  proof  to  establish  it  must  be  strict,, 
clear,  positive,  and  unequivocal. "  Zirngibl  v.  Calumet  db  C» 
C.  <^  D.  Co.,  157  111.  480  (42  N.  £.  Rep.  481).  A  possession 
which  is  held  in  direct  violation  of  a  decree  of  a  competent 
court  adjudging  such  possession  unlawful,  cannot  be  the  basis 
of  title  by  adverse  possession.  Oberein  v.  Wells,  168  111.  101 
(45  N.  E.  Rep.  294).  The  court  say:  "Neither  a  party 
nor  those  claiming  under  him  can  be  heard  to  say  that 
a  possession  of  land  which  is  expressly  held  by  a  court  of  com- 
petent jurisdiction  to  be  a  wrongful  possession  will  afterwards 
be  held  by  a  court  of  equity  to  be  one  recognized  as  sufficient 
to  create  a  bar  under  the  statute  of  limitations."  In  order 
to  establish  title  to  real  property  by  virtue  of  the  operation  of 
the  statute  of  limitations,  there  must  have  been  maintained  by 
the  party  asserting  it  an  actual,  continuous,  notorious  and 
adverse  possession  of  the  premises  under  claim  of  ownership 
during  the  full  period  required  by  the  statute.  Tivohig  v. 
Learner,  48  Neb.  247  (67  N.  W.  Rep.  152).  Title  cannot  be 
acquired  under  the  ten  year  prescription  statute  of  Louisiana 
without  showing  some  act  of  corporal  possession;  the  mere» 
payment  of  taxes  on  the  land  alone  is  not  sufficient.  What 
constitutes  corporal  possession  is  governed  to  a  great  extent  by 
the  uses  for  which  the  land  ijs  destined  and  its  nature.  Chatn^ 
Berlin  v.  Ahadie,  48  La.  587  ( 19  So.  Rep.  574) .  When  a  line 
fence  is  determined  by  survey  and  acted  upon  by  both  parties^ 
and  possession  taken  and  held  by  each  for  a  period  of  more 
than  ten  years,  in  Oregon,  the  possession  of  each  ripens  into  a 
title  which  cannot  be  affected  by  a  subsequent  survey  show- 
ing former  survey  incorrect.  Pearson  v.  Dryden,  Ore. 
(48  Pac.  Rep.  166).  Citing,  Joy  v.  Stump,  14  Ore.  861 
(12  Pac.  Rep.  929).  The  fact  that  a  vendor  executes  a  deed 
for  a  portion  of  a  larger  tract  of  land  to  his  vendee,  does  not 
prevent  the  latter  from  acquiring  title  to  the  remainder  of  the 
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tract  by  adverse  possession.     Hundley  v.  Barrett^  176  Pa.  St. 
246(85Atl.  Rep.  188). 

Sec.  30.  Title  by — ^As  to  necessity  of  good  faith  on 
the  part  of  the  claimant — Conflict  of  authorities.  It  is 
held  that  title  by  adverse  possession  may  be  acquired  without 
regard  to  the  good  faith  of  the  claimant.  It  is  not  necessary 
that  he  should  even  believe  that  his  claim  of  title  is  valid. 
Lapman  v.  Van  Alstyne,  94  Wis.  417  (69  N.  W.  Rep.  171). 
The  court  say  :  "  On  this  subject  there  is  a  conflict  of  author- 
ity, of  such  long  standing  and  in  respect  to  so  many  phases 
of  the  question,  that  it  is  useless  to  try  to  reconcile  the  vari- 
ous adjudications.  Such  conflict  is  not  merely  between  dif- 
ferent jurisdictions,  but  is  found  in  the  adjudications  of  the 
same  court,  and  it  may  be  said  that  this  court  is  not  entirely 
free  from  that  criticism.  This  has  grown  out  of  the  gradual 
development  of  the  law  from  an  early  period,  when  it  was 
quite  generally  held  that  only  occupants  in  good  faith  could 
acquire  title  by  adverse  possession,  to  the  rule  obviously  pre- 
scribed by  the  statute,  but  reluctantly  adopted  by  the  courts, 
doing  entirely  away  with  all  necessity  for  judicial  inyestiga- 
tion  into  the  hidden  motives  of  the  entry  or  possession,  and 
all  questions  of  good  faith  respecting  the  same,  and  substitut- 
ing instead  the  rule  that  open,  exclusive,  continuous,  unin- 
terrupted, and  hostile  possession,  for  the  statutory  period, 
whether  in  good  faith  respecting  boundaries  or  title,  or 
whether  applied  to  actual  possession  or  actual  possession  of 
part  accompanied  by  constructive  possession  of  the  balance 
included  in  a  written  instrument  upon  which  the  claim  of 
title  is  based,  does  the  work.  The  rule  that  good  faith  in 
respect  to  the  validity  of  the  claim  of  title  must  characterize 
the  entry  and  possession  is  still  held  in  some  jurisdictions ;  in 
others  it  is  held  that  good  faith  only  applies  to  constructive 
possession ;  and  in  still  others,  while  the  element  is  held  to 
be  indispensable,  it  is  so  limited  as  to  be  practically  done 
away  with.  In  the  late  work  by  Newell  on  Ejectment  (page 
788)  it  is  said  :  *  Good  faith  in  the  claimant  is  an  indispen- 
sable element  in  the  law  of  adverse  possession.  But  by  the 
term  *'  good  faith"  as  used  in  this  connection,  it  must  not  be 
understood  that  it  involves  an  inquiry  into  the  party's  belief 
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in  the  character  or  strength  of  his  title,  or  whether  in  fact, 
he  has  any  title.  What  is  meant  by  the  term  is  simply  good 
faith  in  claiming  possession  and  title,  or,  in  other  words,  a 
real  intention  to  claim  the  land  as  his  own,  distinct  and  hos- 
tile to  the  title  of  the  owner.' 

**  This  only  illustrates  the  tenacity  with  which  text  writ- 
ers, as  well  as  courts,  have  clung  to  the  term  ^  good  faith'  as 
an  element  of  adverse  possession,  in  their  efforts  to  harmonize 
the  holdings  of  different  courts  on  the  subject.  The  case 
which  Mr.  Newell  cites  as  authority  for  the  rule  as  he  states 
it  is  Davis  v.  Hally  92  111.  86,  and  that  does  not  support  such 
rule  at  all,  but  says  that  good  faith  in  such  a  case  requires  a 
sincere  belief  iq  the  claimant  that  he  is  the  owner  of  the 
premises.  To  say  that  good  faith  is  an  essential  element,  and 
then  to  limit  it  to  mere  intent  to  claim  title,  is  to  eliminate  it 
altogether,  as  the  intent  to  claim  title  may  exist  entirely  inde- 
pendent of  any  element  of  good  faith,  as  the  term  has  univer- 
sally been  understood.  This  court  early  laid  down  the  rule 
that  the  claimant  must  enter  bona  fide  y  believing  in  good  faith 
that  the  land  is  his,  and  that  he  has  a  title.  Woodward  v. 
McReynoldSy  2  Pin.  268,  following  Livingston  v.  Iron  Co.^  9 
Wend.  518,  which  was  overruled  in  the  leading  case  of  Hum- 
belt  V.  Trinity  Churchy  24  Wend.  589,  holding  that  bona  fides 
is  never  necessary  in  adverse  possession.     That  court  later,  in 

Crary  v.  Goodman^  22  N.  Y.  177,  tried  to  harmonize  Living- 
ston  v.  Iron  Co,  with  Humbelt  v.  Trinity  Churchy  by  draw- 
ing a  distinction  between  the  former,  which  arose  under  the 
Champerty  Act, and  the  latter,  which  depended  on  the  statute 
of  limitations.  But  later,  in  Sands  v.  Hughes ^  58  N.  Y.  296, 
this  distinction  was  doubted,  and  so  the  law  remains  in  the 
state  of  New  York.      In  the   opinions  of  this  court,  since 

Woodward  v.  McReynolds^  expressions  are  frequently  found 
which  apparently  support  the  doctrine  of  that  case.  In  Watts 
v.  Owens,  62  Wis.  512  (22  N.  W.  Rep.  720)— opinion  by  Mr. 
Justice  Orton, — it  is  said  :  *  The  animus  or  intent  with  which 
the  entry  is  made  must  be  bona  fide, — =an  entry  believing  in 
good  faith  that  the  land  is  his,  and  that  he  has  title ; '  citing 
Livingston  v.  Iron  Co.,  supra.  But  Mr.  Justice  Orton's 
observation  in  that  regard  was  not  necessary  to  the  decision  of 
that  case,  and  appears  to  have  been  a  personal  expression  of 
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opinion,  and  not  an  announcement  of  the  law  as  held  by  the 
court.     That  it  was  not  the  doctrine  of  this  court  at  that  time, 
and  that    Woodward  v.  McReynolds  had  long  prior  thereto 
been  overruled,  though  not  by  direct  reference,  there  is  abund- 
ance of  evidence.     In  North  v.  Hammer^  85  Wis.  425,  it  was 
said,  in  effect,  that  if  the  party  enters,  claiming  title  exclu- 
sively, and  remains  in  the  open,  uninterrupted,  exclusive  pos- 
session, so  claiming  title,  for  the  statutory  period,  that  is 
enough,  whether  the  title  is  good  or  not,  and  without  regard 
to  the  claimant's  belief  on  the  subject.     The  same  doctrine  is 
found  in  McMillan  v.   Wehle,  55  Wis.  685  (18  N.  W.  Rep. 
694),  and  in  Hacker  v.  Horlemus,  69  Wis.  280  (84  N.  W. 
Rep.   125).     In  the  late  case  of    Railroad   Co.  v.  Groh^  85 
Wis.  641   (55  N.  W.  Rep.  714),  Lyon,  C.  J.,  said  that,  to 
maintain  title  by  adverse  possession,  good  faith  is  not  essen- 
tial.    It  is  sufficient  that  the  entry  of  the  disseisor  is  hostile 
to  all  the  world,  that  he  intends  to  hold  the  land  as  his  own, 
and  does  hold  it  for  the  statutory  period  of  limitations.     To 
be  sure,  that  was  said  with  reference  to  an  entry  and  claim  of 
title  merely,  where  the  possession  was  actual,  and  not  a  claim 
under  color  of  title,  or  a  claim  under  color  of  title  combining 
actual  possession  of  a  part  with  constructive  possession  of  the 
balance  described  in  the  written  instrument  upon  which  the 
claim  was  based,  leaving  an  opportunity  for  argument  that  it 
does  not  apply  to  the  latter  class  of  cases ;  but  the  language  is 
general,  and  it  may  be  taken  to  be  the  established  doctrine  of 
this  court  that  it  applies  to  all  cases  of  adverse  possession 
under  the  statute  of  limitations  of  this  state,  whether  founded 
upon  claim  merely,  or  upon  color  of  title,  and  whether  the 
possession  be  simply  possessio  pedis ^  or,  in  addition,  a  con- 
structive possession,  coextensive  with  the  premises  described 
in  a  written  instrument  constituting  the  color  of  title.     By 
this,  the  plain  words  of  the  statute  are  construed  according  to 
the  obvious  legislative  intent.     There  is  no  middle  ground 
that  can  be  resorted  to  on  this  subject.     Good  faith  is  an 
essential  element  of  adverse  possession  under  the  statutes  of 
limitations,  or  it  is  not.     The  controversy  should  be  tested 
and  determined  by  the  language  of  the  statutes.     We  do  not 
find  it  there  in  any  literal  expression,  or  find  anything  to 
warrant  a  departure  from  the  plain  import  of  the  words  used. 
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But,  if  this  were  not  so,  and  we  resort  to  considerations  of 
their  reason  and  spirit,  the  same  result  is  reached.  The  stat- 
utes of  limitations  are  statutes  of  repose,  and  their  purpose 
should  not  be  impaired  by  injecting  into  them  by  judicial  con- 
struction elements  that  are  not  there." 

Sec.  31.    Title  by — Good  faith— Tacking  possessions. 

In  Nebraska  it  is  held  that  the  title  to  land  becomes  complete 
in  the  adverse  occupant  when  he  and  his  grantors  have  main* 
tained  an  actual,  continued,  notorious,  and  adverse  possession 
thereof,  claiming  title  to  the  same  against  all  persons,  for  ten 
years.  It  is  not  essential  that  the  claim  of  right  or  title  to  the 
land  by  the  adverse  occupant  should  be  a  valid  legal  claim,  in 
order  that  the  statute  may  run  in  his  favor.  The  facts  of  the 
continuous  possession,  its  adverse  character,  and  the  claim  of 
the  occupant  to  be  the  owner  of  the  premises,  are  the  esssen- 
tial  things  to  vest  a  title  to  real  estate  by  occupancy  thereof. 
If  the  adverse  possession  of  the  occupant  is  a  continuation  of 
the  possession  of  a  prior  adverse  possessor,  claiming  title,  and 
such  occupant  claims  title  from  such  prior  possession,  then  the 
possession  of  the  occupant  may  be  tacked  to  that  of  such  prior 
possessor.  Lantry  v.  Wolff,  49  Neb.  874  (68  N.  W.  Rep.  494) . 
While  it  is  true  that  a  void  deed  or  one  given  without  right  or 
title  by  the  grantor,  or  even  a  tax  deed  void  on  its  face,  may  be 
sufficient  to  give  color  of  title,  though  such  a  rule  has  no  appli- 
cation to  one  who  actually  knows  that  he  has  no  claim  or  title 
or  right  to  a  title,  adverse  possession  must  be  in  good  faith. 
Litchfield  V.  Sevjell,  97  la.  274  (66  N.  W.  Rep.  104).  Citing, 
yones  V.  Hockman,  12  la.  101;  Close  v.  Samm,  27  la.  503; 
Smith  V.  roung,  89  la.  838  (56  N.  W.  Rep.  506)  ;  Snell  v. 
Mechan,  80  la.  53  (45  N.  W.  Rep.  898).  Continuity  is  an 
indispensable  element  of  an  adverse  possession.  If  several 
enter  at  different  times,  and  there  is  not  a  privity  of  estate 
between  them,  such  as  ancestor  and  heir,  vendor  and  vendee, 
landlord  and  tenant,  the  several  possessions  cannot  be  tacked, 
so  as  to  make  continuity  of  possession  on  which  the  statute  of 
limitations  will  operate ;  but  if  there  is  such  privity,  for  the 
purpose  of  completing  the  bar,  such  possessions  may  be  tacked 
and  treated  as  one  continuous  holding.  Carter  v.  Chevalier, 
108  Ala.  568  (19  So.  Rep.  798).     The  successive  possessions 
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of  several  distinct  occupants  of  land  between  whom  no  privity 
exists,  cannot  be  tacked  or  united  to  make  up  the  requisite  statu- 
tory period.  While  it  is  not  necessary  in  order  to  create 
sttch  privity  as  will  enable  the  subsequent  occupant  to  tack  his 
possession  to  that  of  a  prior  occupant  fliat  there  should  be  a 
conveyance  in  writing,  and  although  such  prior  possession 
may  be  transferred  by  parol,  yet  it  must  clearly  appear  that 
the  particular  premises  were  in  fact  embraced  in  the  transfer 
in  whatever  form  it  may  have  been  made.  Upon  this  point 
no  presumption  can  be  indulged.  Ryan  v.  Schwartz^  94  Wis. 
408  (69  N.  W.  Rep.  178).  The  possession  of  one  who  holds 
under  another  cannot  be  tacked  to  a  subsequent  adverse  hold- 
ing. Everett  v.  Newton,  118  N.  C.  919  (28  S.  E.  Rep.  961) 
In  Tennessee  it  is  held  that  where  there  is  no  devise  or  con- 
veyance there  is  no  such  privity  of  estate  as  will  permit  a 
widow  to  tack  her  possession  to  that  of  her  deceased  husband 
for  the  purpose  of  making  title  by  adverse  possession.  East 
Tenn.  Iron  £   C.   Co.  v.  Walton^        Tenn.  (85  S.  W. 

Rep.  459).  Where  there  was  no  resistance  to  partition  pro« 
ceedings  one  who  purchased  at  a  sale  thereunder  may  tack  his 
possession  to  that  of  the  previous  owners.  Clark  v.  Bundy,  29 
Ore.  190  (44  Pac.  Rep.  282). 

Sec.  32.  Title  by — Payment  of  taxes — Time  neces- 
sary. The  Illinois  statute,  Kurd's  Rev.  Stat.  1895,  ch.  88,  § 
6,  provides :  '^  Every  person  in  the  actual  possession  of  lands 
or  tenements,  under  claim  and  color  of  title,  made  in  good 
faith,  and  who  shall,  for  seven  successive  years,  continue  in 
such  possession,  and  shall  also,  during  said  time,  pay  all  taxes 
legally  assessed  on  such  lands  or  tenements,  shall  be  held  and 
adjudged  to  be  the  legal  owner  of  said  lands  or  tenements,  to 
the  extent  and  according  to  the  purport  of  his  or  her  title." 
Under  this  statute  it  is  held  that  a  deed  conveying  a  right  of 
way  from  one  railroad  to  another  is  a  good  color  of  title  under 
which  the  latter  road  may  acquire  title  as  against  the  land- 
owner. The  payment  of  taxes  on  its  right  of  way  by  the  rail- 
road company  is  not  overcome  by  the  fact  that  the  owner  of 
the  paramount  title  in  payment  of  taxes  upon  the  land  through 
which  the  road  runs,  obtained  the  receipt  for  the  entire  body 
of  land,  it  appearing  that  he  in  fact  paid  no  taxes  on  that  por- 


§  82-84  ADVKRSB   POSSESSION.  44 

tion  of  the  land  occupied  by  the  railroad  company  as  a  right 
of  way.  St.  Louis,  I.  £  B.  R.  Co.  v.  Warfel,  168  111.  641 
(45  N.  E.  Rep.  160).  In  North  Carolina  adverse  possession 
of  land  for  twenty  years  confers  title.  Shaffer  v.  Bledsoe^ 
118  N.  C.  270  (28  S.  £.  Rep.  1000).  In  Arkansas  peaceable 
adverse  possession  of  land  under  claim  of  title  for  seven  years 
confers  title.  Barnett  v.  Meacham,  62  Ark.  818  (85  S.  W. 
Rep.  588).  Twenty  years  adverse  possession  is  necessary  to 
defeat  the  true  owner  of  the  title,  the  record  of  which  has 
been  destroyed  by  fire,  ^uinn  v.  Perkins,  159  111.  572  (48 
N.  E.  Rep.  759). 

Sec.  83.  Title  by — Basements— Burial  lots — Munic- 
ipalities. A  wrongful  entry  upon  the  land  of  another  under 
a  claim  of  right,  inconsistent  with  the  title  of  the  true  owner, 
with  continued  possession  and  the  exercise  of  acts  of  owner- 
ship  hostile  to  the  rights  of  the  owner,  but  without  any  pre- 
tense of  a  paper  title,  may  ripen  into  title  by  prescription. 
This  rule  applies  to  an  easement  in  real  property,  and  where 
the  claimant  needs  the  use  of  the  property  from  time  to  time 
and  so  uses  it,  this  is  a  sufficiently  continuous  use  to  be  adverse, 
although  it  is  not  constant.  One  may  acquire  an  easement  in 
a  water  course  by  adverse  use  during  certain  months  of  the 
year.  Swan  v.  Munch,  65  Minn.  500  (67  N.  W.  Rep.  1022; 
60  Am.  St.  Rep.  491 ;  85  L.  R.  A.  748).  Where  there  is  a 
burying  ground  situated  within  a  larger  tract  of  land,  posses- 
sion of  a  few  square  feet  of  land  within  such  burial  ground, 
for  the  statutory  period,  by  a  grave  upon  it  and  a  fence  around 
it,  will  create  title  by  prescription  to  so  much  of  the  land  as  is 
enclosed  within  such  fence,  but  not  to  the  larger  tract  of  land 
in  which  the  burial  ground  is  situated.  Zirngibl  v.  Calumet 
d:  C.  C.£  D.  Co.yVSl  111.  480  (42  N.  E.  Rep.  481).  A  munic- 
ipal corporation  in  its  proprietary  capacity  no  less  than  an 
individual  may  acquire  title  by  adverse  possession.  Stephens 
V.  Murray,  182  Mo.  468  (84  S.  W.  Rep.  56). 

Sec.  34.    Color  of  title — As  to  what  is — Necessity 

of.  Color  of  title  is  defined  **  to  be  that  which  in  appearance 
is  title  but  which  in  reality  is  not  title."  It  is  said  ''  to  be 
immaterial  whether  the  title  be  valid  or  not  provided  the 
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entry  and  claim  be  honajide  under  that  title."  Kopp  v.  Her- 
man, 82  Md.  889  (88  Atl.  Rep.  646).  It  is  not  necessary  for 
a  deed  to  be  recorded  in  order  to  constitute  color  of  title. 
UtUyv.  Wilmington  d  W.  R.  Co.,  119  N.  C.  720  (25  S.  E. 
Rep.  1021).  Avoid  deed  may  be  color  of  title,  Trustees  of 
Zion  Church  v.  Hilken,  84  Md.  170  (85  Atl.  Rep.  9)  ;  Thvohig 
V.  Learner,  48  Neb.  247  (67  N.  W.  Rep.  152)  ;  Perry  v. 
Lwwson,  112  Ala.  480  (20  So.  Rep.  611)  ;  but  possession 
must  be  taken  under  it  and  there  must  be  claim  of  ownership, 
Natiimal  Banh  v.  Baker  Hill  Iron  Co.,  108  Ala.  685  (19  So. 
Rep.  47).  A  sheriff's  deed  based  upon  an  execution,  the 
return  of  which  described  the  land,  gave  the  purchaser's  name, 
and  showed  that  ha  paid  the  purchase  price,  is  held  to  be 
SDch  color  of  title  as  by  adverse  possession  will  ripen  into  a 
perfect  title.  JSTeal  v.  Nelson,  117  N.  C.  898  (28  S.  E.  Rep. 
428;  58  Am.  St.  Rep.  590).  An  instrument  which  can  be 
used  as  color  of  title  must  be  one  which  has  a  grantor  and  a 
grantee  and  purports  on  its  face  to  convey  the  legal  title. 
Neither  a  certificate  of  purchase  at  a  tax  sale  nor  a  tax  deed 
executed  to  a  firm  is  sufficient.  Burns  v.  Edwards,  168  111. 
494  (45  N.  E.  Rep.  118).  It  is  held  that  the  possession  of  a 
mortgagee  under  his  mortgage,  but  before  foreclosure,  is  not 
under  color  of  title,  yohnson  v.  Davidson,  162  111.  282  (44 
N.  E.  Rep.  499).  In  order  that  a  deed  may  constitute  color 
of  title  it  must  contain  a  description  of  the  real  estate.  WiU 
son  v.  Johnson,  145  Ind.  40  (48  N.  E.  Rep.  980).  An  instru- 
ment of  writing  to  be  effectual  as  color  of  title,  must  purport 
on  its  face  to  convey  title  to  the  grantee.  It  is  not  necessary 
that  such  title  when  traced  back  to  such  source  should  prove 
to  be  apparently  legal  and  valid.  Nelson  v.  Davidson,  160 
111.  254  (48  N.  E.  Rep.  861 ;  52  Am.  St.  Rep.  888;  81  L.  R. 
A.  825).  A  mortgagee  purchasing  at  his  own  foreclosure 
sale  made  under  a  judgment  rendered  upon  notice  by  publi- 
cation obtained  upon  an  insufficient  affidavit  made  by  him  has 
sufficient  color  of  title  to  claim  under  the  seven  year  adverse 
possession  statute  of  Illinois.  Reedy  v.  Camfield,  159  111. 
254  (42  N.  E.  Rep.  888).  A  claim  of  right  of  ownership 
may  rest  upon  the  naked  fact,  shown  by  parol,  that  the  party 
has  purchased  the  land  ;  and  a  claim  of  color  of  title  may  be 
shown  by  any  paper  purporting  to  convey  the  land  or  the 
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right  to  its  possession  into  the  party  asserting  adverse  posses- 
sion,  however  and  for  whatever  reason  such  paper  might  be 
lacking  in  the  essentials  of  a  muniment  of  title,  providing  the 
party  claims  under  it  in  good  faith.  Goodson  v.  Brothers^  111 
Ala.,  589  (20  So.  Rep.  448). 

Sec.  35.  Adverse  possession  of  highway.  An 
abutter  upon  a  highway  which  has  been  legally  established, 
cannot  acquire  the  right  to  encroach  his  fence  upon  such  way 
by  adverse  possession,  for  the  reason  that  he  is  charged  with 
notice  of  its  width  as  established  and  that  he  has  therefore  no 
color  of  title  to. support  his  claim.  Rae  v.  Miller y  99  la.  650 
(68  N.  W.  Rep.  899).  An  abutter  upon  a  highway  cannot 
acquire  by  prescription  an  easement  in  the  highway  for  the 
construction  of  sidewalks  in  front  of  his  property.  Ulman 
V.  Charles  St.  Ave.  Co.,  83  Md.  180  (84  Atl.  Rep.  866). 

Sec.  36.  Co-tenants — Life  tenant  and  remainderman 
— ^Vendor  and  vendee.  Mere  possession  of  the  premises,  pay- 
ment of  taxes  and  appropriation  of  rents  and  profits  by  one 
tenant  in  common  does  not  constitute  adverse  possession  by 
him.  McMahill  v.  Torrence,  168  111.  277  (45  N.  E.  Rep. 
269).  In  order  for  a  tenant  in  common  to  set  the  statute  of 
limitations  in  motion  in  his  favor  he  must  have  absolutely 
denied  the  title  of  his  cotenants,  or  by  other  notorious  acts 
have  indicated  his  intention  to  claim  and  hold  the  estate  exclu- 
sively. McKneely  v.  Terry,  61  Ark.  527  (88  S.  W.  Rep.  958). 
Citing,  2  Wood  Lim.  2l56,  and  cases  cited ;  Ricard  v.  Will- 
iams,  7  Wheat.  121 ;  Prescott  v.  Nevers,  4  Mason  826  (Fed. 
Cas.  No.  11,890)  ;  Jackson  v.  Tihhetts,  9  Cow.  241;  Parker 
V.  Proprietors,  8  Mete.  (Mass.)  91  (87  Am.  Dec.  121)  ;  Ang. 
Lim.  429;  Mc Clung  v.  Ross,  5  Wheat.  116;  Todd  v.  Todd' 
117  111.  92  (7  N.  E.  Rep.  588).  See  also,  Sydor  v.  Palmer, 
29  Wis.  226.  The  possession  of  a  tenant  cannot  be  adverse 
until  after  he  has  openly  and  explicitly  disclaimed  any  and  all 
holding  under  his  landlord.  Nessley  v.  Ladd,  29  Ore.  854 
(45  Pac.  Rep.  904).  For  cases  which  depend  upon  particular 
facts  and  illustrate  what  constitutes  an  ouster  or  adverse  pos- 
session as  between  tenants  in  common,  see  La  Fountain  v.  Dee, 
110  Mich.  847  (08  N.  W.  Rep.  220).    In  Illinois  it  is  held 
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that  one  who  is  in  possession  of  land  adverse  to  the  tenant  in 
remainder  for  a  period  of  seven  years,  during  which  time  he 
pays  the  taxes,  will  acquire  a  valid  title  to  the  estate  in 
remainder,  notwithstanding  the  existence  of  an  outstanding 
estate  for  life,  the  estate  of  such  claimant  not  being  in  privity 
with  the  life  tenant.  Nelson  v.  Davidson,  160  111.  254  (48  N. 
E.  Rep.  861;  52  Am.  St.  Rep.  888;  81  L.  R.  A.  825).  As 
against  co tenants,  an  adverse  possession  is  interrupted  by  the 
bringing  of  a  suit  for  partition  in  which  the  title  and  interest 
of  the  cotenant  is  recognized.  Nickrans  v.  Wilk^  161  111.  76 
(48  N.  £.  Rep.  741).  The  possession  of  a  life  tenant  cannot 
be  adverse  to  the  remainderman.  Lumley  v.  liaggerty^  110 
Mich.  552  (68  N.  W.  Rep.  248).  The  possession  of  a  vendee 
who  takes  possession  under  a  contract  to  pay  the  purchase 
money  is  not  adverse  until  he  makes  such  payment  or  repudi- 
ates the  title  of  his  vendor  to  the  latter's  knowledge.  Good* 
win  V.  Markwell,  87  Fla.  464  (19  So.  Rep.  886) ;  Alleghany 
Co.  V.  Parrish,  98  Va.  615  (25  S.  E.  Rep.  882). 

Sec.  37.  Landlord  and  tenant — Parental  and  filial 
relations.  A  tenant,  by  simply  **  holding  over  "after  the 
expiration  of  his  lease,  does  not  hold  adversely.  Until  he 
surrenders  possession  of  the  leased  premises,  or  by  some 
unequivocal  act  notifies  the  landlord  that  he  no  longer  holds 
under  the  lease,  he  cannot  claim  that  his  possession  is  adverse. 
Schiclds  V.  Horbach,  49  Neb.  262  (68  N.  W.  Rep.  524).  As 
between  those  sustaining  parental  and  filial  relations,*  the  pos- 
session of  the  land  of  the  one  by  the  other  is  presumed'to  be 
permissive  and  not  adverse.  To  make  such  possession 
adverse  there  must  be  some  open  assertion  of  hostile  title  and 
knowledge  thereof  brought  home  to  the  owner  of  the  land. 
a  Boyle  V.  McHugh,  Minn.  (69  N.  W.  Rep.  87).  A 
husband's  joint  possession  with  his  wife  of  land  to  which  she 
holds  the  legal  title  is  not  adverse  to  her.  Wells  v.  American 
Mortg.  Co. ,  109  Ala.  480  (20  So.  Rep.  186).  A  widow's  possess- 
ion under  her  right  of  quarantine  is  not  adverse  to  the  heirs  of  the 
estate.  P'cy  v.  Wellborn,  112  Ala.  160  (20  So.  Rep.  604).  A 
widow  remaining  in  possession  of  her  husband's  lands,  under 
How.  Ann.  Mich,  Stat.  §  5744,  until  dower  is  assigned  or 
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partition  made,  does  not  bold  adversely  to  the  heirs.  LumUy  t. 
Haggerty,  110  Mich.  552  (68  N.  W.  Rep.  248). 


ALIENS. 


EPITOME  OP  CASES. 

Sec;  38.  Property  by  descent — Construction  of  stat- 
utes— Inheritable  blood«  The  Iowa  statute.  Acts  22d  Gen. 
Assem.,  Ch.  85,  §§  1  and  2,  provided  that  ^^  nonresident  aliens 
*  •  *  are  prohibited  from  acquiring  title  to  or  taking  or 
holding  any  lands  or  real  estate  in  this  state  by  descent,  de- 
vise, purchase  or  otherwise  only  as  herein  provided.  «  •  « 
Any  nonresident  alien  may  acquire  and  hold  real  estate  to  the 
extent  of  820  acres,  •  •  •  providing  that  within  five 
years  from  the  date  of  purchase  of  said  property  the  same  is 
placed  in  the  actual  possession  of  a  relative  of  such  purchaser, 
the  occupant  being  related  to  such  owner  within  the  third 
degree  of  kindred.  ♦  ♦  *  And  further  provided  that  such 
occupant  become  a  naturalized  citizen  ten  years  from  the 
purchase  of  said  property  as  aforesaid."  Under  this  statute 
it  IS  held  that  nonresident  aliens  can  acquire  and  hold  land  by 
purchase  only  and  not  by  devise  or  descent.  Burrow  v.  Bur* 
row,  98  la.  400  (67  N.  W.  Rep.  287) .  The  court  say  :  **  It  is  a 
general  rule  of  construction  that  a  proviso  will  not  enlarge,  but 
rather  restrain,  qualify,  or  explain,  the  clause  to  which  it  refers. 
It  seems  to  follow,  then,  that  when  the  statute  permits 
an  alien  to  acquire  real  estate, — ^not  to  take  it, — providing 
that  within  five  years  from  the  date  of  *  purchase '  it  is  placed 
in  the  possession  of  a  relative  of  ^  such  purchaser '  who  is  to 
become  a  naturalized  citizen  within  ten  years  from  the  pur- 
chase, the  mode  of  acquisition  is  restricted  to  that  of  purchase, 
and  cannot  be  enlarged  to  embrace  descent.  Construing  the 
whole  act  together,  it  is  manifest  that  this  was  the  intention 
of  the  legislature.  Any  other  interpretation  of  the  language 
used  would  largely  moderate,  if  not  entirely  destroy,  the  force 
and  effect  of  the  language  used  in  the  first  section  of  the  act." 
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At  common  law  it  is  held  that  an  alien  has  no  inheritable 
blood.  Utfissy  v.  Giedinghagen,  182  Mo.  58  (88  S.  W.  Rep. 
444).  In  Illinois  an  alien  cannot  maintain  a  suit  to  set  aside 
the  probate  of  a  will  in  which  real  estate  alone  is  devised,  on 
the  ground  that  such  alien  is  prohibited  from  inheriting  the 
land  and  therefore  has  no  interest  in  the  estate,  yde  v. 
Lemberger,  168. UK  888  (45  N.  E.  Rep.  279). 


ASSIGNMENTS    FOR   CREDITORS- 


BPITOMB  OP  CASES. 

Sec.  89.  Constitutionality  of  insolvency  laws.  A 
creditor  of  an  insolvent  debtor,  whose  claim  accrued  before 
the  enactment  of  the  insolvency  law  under  which  such  debtor 
is  seeking  discharge  from  his  debts,  may  prove  his  claim  and 
receive  his  dividends  without  waiving  his  right  to  insist  that 
the  discharge  feature  of  such  statute  is,  as  to  his  claim,  a  law 
impairing  the  obligation  of  his  contract,  in  so  far  as  it  assumes 
to  discharge  his  claim  without  full  payment.  That  such 
feature  of  an  insolvency  law  is  unconstitutional  as  to  creditors 
whose  claims  existed  at  the  time  the  law  was  enacted,  is  well 
settled.  But  the  entire  body  of  such  a  law  is  not  unconstitu- 
tional as  to  such  creditors.  So  far  as  the  law  provides  for  the 
transfer  of  the  debtor's  property  to  an  assignee,  to  be  distrib- 
uted amcng  his  creditors,  it  is  valid  as  to  all  creditors ;  and 
therefore  no  creditor,  even  though  his  debt  was  in  existence 
when  the  insolvency  law  was  passed,  can  levy  upon  such 
property  after  the  title  thereto  has  vested  in  the  assignee  under 
the  terms  of  the  statute.  The  fact  that  the  levy  was  made 
intermediate  the  commencement  of  the  insolvency  proceed- 
ings and  the  execution  of  the  formal  assignment  is  immaterial 
where  the  statute  declares  that  when  the  assignment  is 
executed  it  vests  the  title  in  the  assignee  as  of  the  time  when 
the  proceedings  were  commenced,  and  annuls  all  levies 
between  these  two  dates.     Elton  v.   O'  Connor^  6  N.  Dak.  1 
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(68  N.  W.  Rep.  84).    N.  Dak.  Rev.  Codes,  ch.  88,  construed. 
See  opinion  for  extensive  review  and  collation  of  authorities. 

Sec.  40.  What  constitutes — Execution.  A  convey- 
ance of  his  property  by  one  who  is  insolvent  to  a  grantee,  in 
which  the  grantee  is  empowered  to  sell  the  property  and  con- 
vey it  in  the  grantor's  name  and  apply  the  proceeds  to  the  pay- 
ment of  his  debts,  any  surplus  being  returned  to  such  grantor, 
is  not  an  assignment  for  the  benefit  of  creditors ;  and  until 
some  of  the  grantor's  creditors  have  accepted  the  instrument 
the  grantee  can  not  maintain  an  action  to  set  aside  an  attach- 
ment levied  on  the  property  in  a  suit  against  his  grantor. 
Titile  V.  Vanleer,  89  Tex.  174  (34  S.  W.  Rep.  715 ;  87  L.  R. 
A.  887).  A  deed  of  assignment  by  an  insolvent  firm  of  **  all 
their  property  *  *  *  for  the  benefit  of  all  their  creditors," 
made  to  the  party  named  as  assignee,  his  heirs,  executors, 
administrators  and  assigns,  and  appointing  him  *'  their  true 
and  lawful  attorney,  with  full  power  and  authority,  to  do  all 
acts  necessary  in  the  premises  for  the  full  and  complete  execu- 
tion of  said  trust,"  was  held  to  convey  to  the  assignee  the  fee, 
although  there  was  no  habendum  clause  in  the  deed.  Middle- 
ion  V.  Taber,  46  S.  C.  887  (24  S.  E.  Rep.  282).  In  order  for 
an  assignment  by  partners  to  be  valid  it  must  appear  on  its 
face  that  it  assigns,  not  only  the  partnership  property,  but  also 
all  of  the  non-exempt  individual  property  of  each  of  the  part- 
ners. Farwell^  Ozmun^  Kirk  <&  Co,  v.  Brooks^  65  Minn.  184 
(68  N.  W.  Rep.  5).  Where  a  statute  (Mill.  &  V.  Tenn.  Code, 
§  2788)  requires  that  the  debtor  making  a  general  assignment 
shall  annex  thereto  a  full  and  complete  inventory  or  schedule, 
under  oath,  of  all  his  property  of  every  description,  it  is  held 
that  an  slssignment  accompanied  by  verified  schedule  reciting 
that  it  contains  a  complete  list  of  the  property  of  the  debtor 
"  subject  to  execution "  is  not  sufficient*  McMillan  v. 
Watauga  Bank,        Tenn.  (85  S.  W.  Rep.  765).     The 

verified  inventory  must  show  that  the  assignment  includes  all 
of  the  assignor's  property.  Powers  v.  Coins,  Tenn. 
(85  S.  W.  Rep.  902).  Under  the  statute  of  Minnesota  (Gen. 
Stat.  1894,  §§  4227-4240)  every  assignment  for  the  benefit  of 
creditors,  whether  made  under  the  assignment  or  insolvency 
laws  of  the  state,  is  void,  unless  duly  acknowledged.    Bennett 
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V.  Knowles,  66  Minn.  4  (68  N.  W.  Rep.  111).  In  construing 
Neb.  Comp.  Stat.,  ch.  6,  §§  1-6,  it  is  held  that  unless  a  deed  of 
assignment  is  witnessed  it  is  absolutely  void.  Sager  v.  Sum- 
mers,  49  Neb.  459  (68  N.  W.  Rep.  614) ;  overruling  Deere, 
Wells  &  Co.  V.  Losey,  48  Neb.  622  (67  N.  W.  Rep.  462) .  The 
Minnesota  insolvent  law  of  1881  (ch.  148)  is  applicable  to 
private  corporations ;  and  where  a  deed  of  assignment  of  a 
corporation  is  signed  by  its  president  and  secretary  under  its 
corporate  seal,  and  is  properly  acknowledged,  it  will  be  pre- 
sumed to  have  been  executed  under  proper  authority.  Tanish 
V.  Pioneer  Fuel  Co.,  64  Minn.  175  (66  N.  W.  Rep.  198). 

Sec.  41.  Presumption  of  acceptance  by  creditors — 
Filing  notice  of  assignment.  Construing  Colo.  Sess. 
Laws  1855,  p.  48,  §  4,  providing  that  "  in  case  of  the  assign- 
ment of  property  for  the  benefit  of  all  the  creditors  of  the 
assignor,  the  assent  of  the  creditors  shall  be  presumed ;"  and 
§  6,  requiring  an  assignee  to  file  a  notice  of  his  deed  of  assign- 
ment with  the  clerk  and  recorder  of  each  county  where  real 
estate  affected  by  the  deed  is  situated,  and  makes  such  filing 
constructive  notice  to  a  purchaser  or  incumbrancer,  of  the 
transfer,  it  is  held  that  the  presumption  of  assent  by  the  cred- 
itors does  not  arise  until  the  notice  provided  by  §  6  has  been 
filed ;  and  an  individual  creditor  of  a  member  of  an  assigning 
firm,  who,  without  notice  of  its  deed  of  assignment  and 
l)efore  the  statutory  notice  is  filed,  attaches  land  owned  indi- 
vidually by  such  member,  his  attachment  has  priority  over 
the  assignment.      Spangler  v.     West^  Colo.  App. 

(43  Pac.  Rep.  905).  Substantially  the  same  construction  is 
given  to  this  statute  in  TTiatcher  v.  Valentine,  22  Colo.  201 
(48  Pac.  Rep.  1081). 

Sec.  42.  Exempt  property.  A  deed  of  assignment 
may  properly  reserve  such  property  of  the  assignor  as  is  exempt 
from  execution.  Haynes  v.  Hoffman,  46  S.  C.  157  (24  S.  E.  ' 
Rep.  108).  A  general  exception  of  exempt  property  from 
an  assignment,  without  specifying  it,  does  not,  ipso  facto, 
make  the  deed  void  for  uncertainty  or  fraudulent  and  void  za 
against  creditors.  Parker  v.  Cleaveland,  87  Fla.  89  ( 19  So. 
Rep.  844).     Citing,  J^ra«>6  v.  Myers,  97  Ala.  487  (11  So. 
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Rep.  882) ;  Devi  Deeds,  §  222 ;  Mooney  v.  Cooledge,  80  Ark. 
640;  Warv.  Vend,  p., 478 ;  Muhr  v.  Pinover,  67  Md.  480  (10 
Atl.  Rep.  289) ;  Eigenhrun  v.  Smith,  98  N.  C.  207  (4  S.  E. 
Rep.  122) ;  Goll  v.  Huhbell,  61  Wis.  298  (20  N.  W.  Rep.  674 ; 
21  N.  W.  Rep.  288) ;  Bank  v.  Peterson,  69  Wis.  561  (85  N, 
W.  Rep.  47)  ;  Bates  v.  Simmons,  62  Wis.  69  (22  N.  W.  Rep. 
885);  Smith  v.  Michel!,  12  Mich.  180;  Perry  v.  Vezina,  68 
Iowa  25  (18  N.  W.  Rep.  657)  ;  Garner  v.  Frederick,  18  Ind. 
507 ;  Hartzler  v.  Tootle,  85  Mo.  23 ;  Brooks  v.  Nichols,  IT 
Mich.  %%\  Rosenthal  v.  Scott,  41  Mich.  682  (2  N.  W.  Rep. 
909) ;  Rainwater  v.  Stevens,  15  Mo.  App.  544 ;  Bradley  v. 
Bischel,  81  Iowa  80  .(46  N.  W.  Rep.  755) ;  Wait,  Fraud. 
Con  v.,  §  826.  Where  a  firm  has  made  an  assignment  for  the 
benefit  of  its  creditors  the  individual  members  thereof  can  not 
claim  their  statutory  exemption  out  of  the  partnership  prop- 
erty in  the  absence  of  a  statute  expressly  authorizing  them  to 
do  so.  In  re  Spitz,  8  N.  M.  622  (45  Pac.  Rep.  1122 ;  84  L. 
R.  A.  604). 

Sec.  43.  Preference  of  creditors.  A  deed  of  assign- 
ment by  an  insolvent  corporation  which  gives  a  preference  to 
its  directors  to  whom  debts  are  owing,  over  other  creditors 
whose  claims  are  equally  meritorious,  is  void.  W.  P.  Noble 
Mercantile  Co.  v.  Mt.  Pleasant  Mq.  Co-op.  Inst.,  Utah 

(42  Pac.  Rep.  869).  Where  the  members  of  a  partner- 
ship make  a  deed  of  assignment  of  all  the  property  owned  by 
them  either  as  a  partnership  or  as  individuals  which  gives  the 
partnership  creditors  an  unlawful  preference  as  to  the  indi- 
vidual property,  it  is  void  under  S.  C.  Rev.  Stat.  1893, 
§  2146,  irrespective  of  the  intention  of  the  parties,  and  such 
invalidity  cannot  be  cured  by  the  assurance  of  the  assignee 
that  he  will  disregard  such  preference  and  distribute  the 
assets  according  to  law,  even  if  supported  by  the  strongest 
possible  guaranty.  Middleton  v.  Taber,  46  S.  C.  887  (24  S.  E. 
Rep.  282).  A  provision  in  a  deed  of  assignment  for  paying 
the  fee  of  the  attorney  drawing  the  deed  is  not  such  an  unlaw- 
ful preference  as  will  vitiate  the  assignment,  under  South 
Carolina  Revised  Statutes  1898,  %  2147.  See  opinion  for 
construction  of  this  statute.  Haynes  v.  Hoffman,  46  S.  C.  157 
(24  S.  E.  Rep.  108).     Minn.  Laws  1881,  ch.  148 ;  1895,  ch.  66, 
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construed  and  applied — sufficiency  of  deed — preference  of 
creditors.  Tanish  v.  Pioneer  Fuel  Co.^  64  Minn.  175  (66  N. 
W.  Rep.  108).  S.  Car.  Rev.  Stat.  1898,  §  2147  (Gen. 
Stat.  1882,  §  2015) ,  construed  and  applied— execution  of  mort- 
gage by  insolvent  within  90  days  of  his  making  an  assignment 
—effect  on  validity  of  assignment.  Durham  Fertilizer  Co. 
V.  Hemphill,  45  S.  C.  621  (24  S.  E.  Rep.  85). 

Sec.  44.    Assignment  as  a  conveyance  of  real  estate 

in  other  states.     A  voluntary  assignment,  valid  in  the  state 

or  territory  where  made,  which  includes  real  estate  situated  in 

another  state,  if  sufficient  in  form  to  operate  as  a  conveyance 

of  land  in  the  latter  state  will  be  upheld  by  its  courts,  on  the 

principle  of  comity,  against  non-resident  attaching  creditors, 

even  though  the  effect  of  the  assignment  is  contrary  to  the 

policy  and  laws  of  the  state  where  it  is  sought  to  be  enforced ; 

but  this  rule  cannot  be  invoked  as  against  resident  creditors. 

Williams  v.  Kemper^  Hundley  d:  McDonald  Dry  Goods  Co., 

4  Okla.   145  (48  Pac.  Rep.  1148).     To  the  same  effect,  see 

Hawkins  v.  Ireland,  64  Minn.  839  (67  N.  W.  Rep.  78 ;  58  Am. 

St.  Rep.  584).     In  the  first  case  cited  the  court  reviews  the 

authorities  at  length  and  cites  in  support  of  its  conclusion,  the 

following  :     Rogers  v.  Allen^  8  Ohio,  489 ;  Soriwell  v.  Jewett, 

9  Ohio,  181 ;  Lamb  v.  Pries,  2  Pa.  88 ;  Palmer  v.  Mason,  42 

Mich.  152;  Pemherton  v.  Klein,  43  N.  J.  Eq.   98   (10  Atl 

Rep.  837)  ;  Bentley  v.  Whittemore,  19  N.  J.  Eq.  462  (97  Am 

Dec.  671),  overruling  same  case  in  18  N.  J.  Eq.  866;  Mcr 

chants'*  Bank  of  Baltimore  v.  Bank  of  U.  5*.,  2  La.  Ann.  660 

Eddy  V.  Winchester,  60  N.  H.  63;  Green  v.  Cross,  12  Neb 

117  (10  N.  W.  Rep.  459);    Chafee  v.  Bank,  71  Me.  514 

Gardner  v.  Bank,  95  111.  298 ;  Heyer  v.  Alexander,  108  III 


Sec.  45.  Setting  aside  previous  conveyances  of 
insolvent.  An  assignee  cannot  maintain  an  action  to  set 
aside  a  previous  conveyance  by  his  insolvent  to  another,  made 
with  an  oral  understanding  with  such  grantee  that  the  prop- 
erty conveyed  was  to  be  sold  by  him  and  the  proceeds  applied 
ratably  to  the  payment  of  certain  debts  of  the  insolvent,  where 
no  fraud  appears  in  the  transaction  and  the  creditors  interested 
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in  it  are  willing  that  the  arrangement  be  carried  out.  McNeil 
V.  Hanson^  115  Cal.  214  (46  Pac.  Rep.  1065).  An  assignee  in 
insolvency  has  no  standing  to  maintain  an  action  to  set  aside 
an  absolute  deed,  made  without  consideration,  by  the  insolv* 
ent,  at  a  time  when  he  had  no  creditors,  there  being  no  allega- 
tion of  fraud,  nor  any  upon  which  to  found  an  express  or 
implied  trust.  Babcock  v.  Chase  et  al,^  111  Cal.  851  (48  Pac. 
Rep.  1105). 

Sec.  46.  Miscellaneous  notes.  A  deed  of  assignment 
for  the  benefit  of  creditors  is  not  shown  to  be  invalid  on 
account  of  the  fraudulent  omission  of  property,  by  proof  that 
the  assignor  made  a  written  statement  more  than  a  year  before 
the  execution  of  the  deed  to  the  effect  that  he  owned  certain 
lands  not  included  in  the  assignment.  Parker  v.  Cleavelandy 
87  Fla.  89  (19  So.  Rep.  844).  An  assignee  is  a  trustee  of  an 
express  trust  and  may  be  removed  by  the  court  having  juris- 
diction of  the  assignment,  for  mismanagement  or  waste. 
Cadivell  v.  Matthewson^  57  Kan.  258  (45  Pac.  Rep.  614).  In 
proceedings  by  the  creditors  of  an  assigning  debtor  asking  the 
court  to  administer  the  trust  created  by  the  deed  of  assign- 
ment, the  court  has  no  jurisdiction  over  property  not  embraced 
in  the  assignment  and  on  which  no  lien  is  claimed.  Spindle 
v.  Fletcher,  98  Va.  186  (24  S.  E.  Rep.  910).  An  inchoate 
right  to  a  mechanic's  lien  passes  by  an  assignment  for  cred- 
itors. Bristol  Iron  (&  S,  Co.  v.  Thomas,  98  Va.  896  (25  S. 
E.  Rep.  110).  As  a  general  rule  an  assignment  which  is  void 
in  part  is  entirely  void,  and  where  it  is  fraudulent  in  fact  it  is 
void  in  toto.  W.  P,  Noble  Mercantile  Co.  v.  Mt,  Pleasant 
Co-op.  Inst.,        Utah  (42   Pac.    Rep.  869).     Creditors 

have  no  greater  rights  against  an  assignee  than  they  had 
against  the  original  debtor.  Potter  v.  Gilbert,  177  Pa.  St* 
159  (85  Atl.  Rep.  597;  85  L.  R.  A.  580). 

Sec.  47.  Miscellaneous  notes — Construction  of  stat- 
utes. The  provisions  of  Pa.  Act  July  12,  1842,  whereby  a 
debtor  may  escape  imprisonment  for  debt  by  executing  a  deed 
of  assignment  for  the  benefit  of  his  creditors  is  applicable  in 
favor  of  minors  and  other  persons  under  legal  disabilities. 
Williams  v.  Ivory,  178  Pa.  586  (34  Atl.  Rep.  291).     A  decree 
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directing  that  a  purchaser  at  an  assignee's  sale  be  placed 
in  possession,  under  Pa.  Act,  Feb.  17, 1876,  does  not  adjudicate 
adverse  claims  of  title.  Lutz  v.  Kcgerries^  176  Pa.  St.  164 
(84  Atl.  Rep.  1021).  Pa.  Act  Feb.  17, 1876,  applied— sale  of 
real  estate  subject  to  judgment  liens— power  of  court.  In  re 
White,  178  Pa.  280  (85  Atl.  Rep.  985).  Particular  trust 
deed  given  to  secure  creditors  construed.  Tenn.  Act,  1881, 
ch.  121,  applied.  Reed  Fertilizer  Ca.  v,  Thomas^  97  Tenn. 
478  (87  S.  W.  Rep.  220). 


BONA  FIDE  PURCHASER. 


EPITOME  OP  CASES. 

Sec.  48.  As  to  what  constitutes  —  General  princi- 
pies.  In  order  to  constitute  a  bona  fide  purchaser,  he  must 
be  a  purchaser  in  good  faith  without  notice  and  for  a  valu- 
able consideration,  Toung  v.  Scho fields  182  Mo.  650  (84  S. 
\V.  Rep  497)  ;  the  purchase  money  must  be  actually  paid, 
Mackey  v.  Bowels,  98  Ga.  780  (25  S.  E.  Rep.  884)  ;  American 
Exch.  Nat.  Bank  v.  Fockler,  49  Neb.  718  (68  N.  W.  Rep. 
1039)  ;  and  if  he  pays  part  only  before  the  notice,  he  will  be 
protected  only  to  the  extent  of  his  actual  payment,  Brinton  v. 
Scull,        N.  J.  Eq.  (35  Atl.  Rep.  843).     One  who  pur- 

chases  land  with  knowledge  that  the  deed  under  which  his 
grantor  holds  was  intended  only  as  a  mortgage  is  not  an  inno- 
cent purchaser,  Bristovj  v.  Rosenberg,  45  S.  C.  614  (23  S.  E. 
Rep.  957)  ;  nor  is  a  purchaser  of  a  tax  certificate  or  of  a  tax 
title,  Brcrwn  v.  Cohn,  95  Wis.  90  (69  N.  W.  Rep.  71)  ;  nor  is 
one  who  has  acquired  his  interest  upon  a  usurious  consideration, 
Hartv.  Adler,  109  Ala.  467  (19  So.  Rep.  894).  A  judg- 
ment creditor  is  not  a  bona  fide  purchaser,  Phillips  v. 
Roquemore,  96  Ga.  719  (28  S.  E.  Rep.  855) ;  Srnith  v.  Sav- 
age, 8  Kan.  App.  556  (48  Pac.  Rep.  847)  ;  nor  the  mortga- 
gees in  a  mortgage  taken  to  secure  a  pre-existing  debt, 
Reeves  v.  Evans,         N.   J.    Eq.  (84  Atl.    Rep.  477)  ; 
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unless  there  be  an  extension  of  time,  Alston  v.  Marshall^ 
112  Ala.  638  (20  So.  Rep.  850).  Where  a  link  in  the  chain 
of  title  consists  of  a  decree  of  a  competent  court  made  upon 
a  mistake  of  fact,  one  who  subsequently  purchases  the  land 
without  notice  of  such  mistake  is  a  bona  fide  purchaser.  Her^ 
bin  V.  Wagoner,  118  N.  C,  656  (24  S.  E.  Rep.  490). 

Sec.  49.  As  to  what  constitutes — Particular  cases. 
One  who  purchases  mortgaged  premises  with  knowledge  that 
the  mortgagee  has  taken  a  conveyance  thereof  in  which  he 
has  assumed  and  agreed  to  pay  the  mortgage  debt  which  is 
not  matured  and  has  been  assigned  to  another,  is  not  a  bona 
fide  purchaser  as  against  the  holder  of  said  debt  although  his 
assignment  is  unrecorded  and  the  mortgagee  has  entered  record 
satisfaction  of  the  mortgage.  Mathews  v.  J  ones  ^  47  Neb.  616 
(66  N.  W.  Rep.  622).  A  mortgagee  in  a  mortgage  given  for 
a  valuable  consideration  is  entitled  to  all  the  rights  of  a  bona 
fide  purchaser.  Hilly.  Tarbrough,  62  Ark.  820  (85  S.  W. 
Rep.  488.  Within  the  terms  of  the  Ohio  statute,  1  Swan  & 
C.  458,  a  purchaser  of  land  who  has  paid  a  valuable  considera- 
tion therefor  is  a  bona  fide  purchaser.  Varwig  v.  Cleveland, 
C.  C.  d;  St.  L.  R.  Co.,  54  O.  St.  455  (44  N.  E.  Rep.  92). 
Where  a  party  purchases  real  estate  that  is  subject  to  a  trust, 
he  can  hot  be  considered  a  bona  fide  purchaser  without  notice, 
if  he  has  actual  notice  of  such  trust.  **  Actual  notice,"  as 
used  in  such  case,  does  not  mean  actual  notice  of  the  fact,  but 
notice  of  facts  which  would  or  ought  to  put  him  upon  inquiry 
in  reference  to  it.  Bradley  v.  Merrill,  88  Me.  819  (84  Atl. 
Rep.  160).  For  cases  which  depend  upon  particular  facts  and 
which  illustrate  what  constitutes  a  bona  fide  purchaser,  see 
Aldrich  v.  Adams,  166  Mass.  141  (48  N.  E.  Rep.  1029) ; 
Moore  v.  Recek,  168  111.  17  (44  N.  E.  Rep.  868)  ;  Rivers  v. 
Rivers,  88  Fla.  65  (20  So.  Rep.  807)  ;  Clerf  v.  Montgomery, 
15  Wash.  St.  488  (46  Pac.  Rep.  1028). 

Sec.  50.  Purging  equities — Knowledge  to  put  one 
on  inquiry.  An  innocent  purchaser  who  takes  title  from  one 
who  is  affected  with  notice  acquires  a  good  title  as  against 
secret  equities  of  which  he  had  no  knowledge,  Lindell  Real 
Estate   Co.  v.  Lindell,  188  Mo.  886  (88  S.  W.  Rep.  466). 
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Where  one  about  to  make  a  loan  upon  real  estate  examined 
the  record  title  and  finds  it  to  be  in  the  party  applying  for  the 
loan,  he  cannot  be  charged  with  notice  of  the  rights  or  inter- 
ests of  judgment  creditors  of  a  person  who,  so  far  as  the  rec- 
ords disclose,  has  never  been  the  owner  or  holder  of  any  title 
to  the  property,  because  of  the  existence  of  a  judgment  in 
their  favor,  and  issuance  and  levy  of  an  execution  against  the 
property  thereon.  Reed  v.  Rtce^  48  Neb.  586  (67  N.  W. 
Rep.  459). 


BOUNDARIES. 


EPITOME  OP  CASES. 

Sec.  61.  Agreements — Fences — Presumptions — Sur- 
veys. Where  a  boundary  line  is  in  dispute  and  the  parties 
agree  upon  what  is  the  correct  line  and  take  possession  and 
occupy  in  accordance  with  such  agreement  for  the  time 
requisite  to  bar  an  entry,  title  will  be  conferred  regardless  of 
where  the  true  line  is ;  but  this  rule  would  not  extend  to  such 
agreed  line  projected  beyond  the  bounds  of  actual  occupancy. 
Ward  V.  Ihler,  182  Mo.  875  (84  S.  W.  Rep.  251).  When  a 
party  sells  a  lot  by  a  general  description,  and  he  himself  fixes 
the  corners  and  lines,  and  permits  his  vendee  to  go  into  pos- 
session and  make  improvements  in  reference  to  the  boundaries 
thus  fixed,  he  will  be  bound  by  his  own  identification  of  the 
lands  sold  by  him.      Gallagher  v.  Riley^         Tenn.  (85 

S.  W.  Rep.  451).  The  maintenance  of  a  line  fence  between 
owners  of  adjoining  lands,  up  to  which  each  claims  and  occu- 
pies, is  a  concession  by  each  of  the  open,  adverse  possession 
by  the  other  of  that  which  is  on  his  side  of  such  division  fence, 
which,  after  twenty-one  years,  will  give  title,  though  subse- 
quent surveys  may  show  that  the  fence  was  not  exactly  upon 
the  surveyed  line.  Reiter  v.  Mcjunkin,  178  Pa.  St.  82  (88 
Atl.  Rep.  1012)  ,'  Cox  v.  Daugherty,  62  Ark.  629  (36  S.  W. 
Rep.  184).  Presumptions  in  determining  boundaries,  as  to 
the  rule  where  the  line  of  survey  encounters  impassable  or 
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insurmountable  objects,  see  Stack  v.  Pepper^  119  N.  C. 
484  (25  S.  E.  Rep.  961).  Under  Conn.  Gen.  Stat.,  §  2975, 
which  provides  for  the  establishment  of  lost  and  uncertain 
bounds  to  land,  it  is  held  that  where  the  services  of  a  surveyor 
are  necessary,  he  must  be  a  disinterested  person.  Carney  v. 
Wilkinson,  67  Conn.  845  (35  Atl.  Rep.  261). 

Sec.  52.  Adverse  possession — Lappage  of  construct- 
ive possessions.  Where,  upon  the  trial  of  an  action  of  eject- 
ment, it  appears  that  the  plaintiff  and  defendant  are  each 
respectively  in  the  actual  possession,  under  color  of  title, 
of  portions  of  tracts  of  land  so  situated  with  respect  to  the  dis- 
puted premises  as  that  the  latter  are  claimed  by  each  of  such 
respective  proprietors  to  be  embraced  within  the  boundaries 
of  the  deeds  under  which  they  respectively  hold,  the  question 
becomes  one  of  boundary,  and  prescription  does  not  run 
in  favor  of  either  against  the  other  as  to  such  property  so 
constructively  in  the  possession  of  both ;  and  in  such  a  case, 
the  question  of  prescription  is  only  in  the  first  instance  involved 
in  so  far  as  it  may  be  necessary  to  establish  the  plaintiff^s 
title,  in  the  event  that  the  question  of  boundary  be  determined 
in  favor  of  his  contention.  Where  coterminous  proprietors  settle 
between  themselves  a  question  of  disputed  boundary,  either  by 
acquiescence  or  otherwise,  and  afterwards  one  of  them  con- 
veys his  premises  so  as  to  include  the  premises  conceded  to  the 
other  in  the  adjustment  of  the  question  of  boundary,  the 
grantee  of  the  latter  cannot  prescribe  upon  such  premises,  as 
against  the  coterminous  proprietor,  unless  he  enter  in  good  faith, 
without  notice  of  such  settlement  of  such  disputed  boundary, 
and  hold  for  the  requisite  period  adverse  possession  .of  the 
same.  Where  the  question  involved  is  one  of  disputed  boun- 
dary, and  either  of  the  several  conveyances  under  which  the 
respective  parties  claim  is  so  indefinite  and  equivocal  in  matter 
of  description  as  not  to  designate  the  limits  of  the  particular 
tract  sought  to  be  conveyed,  such  conveyance  may,  as  against 
the  grantor  and  his  privies  in  estate,  be  made  certain  by  the 
election  of  the  grantee ;  and  where  both  parties  claim  from  a 
common  source,  such  infirmities  in  their  several  conveyapces 
may  be  cured,  either  by  the  establishment  of  a  boundary  by 
the  common  grantor,  coupled  with  the  acceptance  of  such 
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common  boundary  by  the  several  grantees,  or  by  the  election 
of  the  latter  to  locate  their  several  tracts  upon  the  land  of  the 
grantor  with  reference  to  a  common  boundary  mutually  recog- 
nized among  themselves.  Carstarfhen  v.  Holt^  96  Ga.  708 
(28  S.  E.  Rep.  904). 

Sec.  53.  Meander  lines  not  considered  as  bounda- 
ries.  In  Iowa  it  is  held  that  the  owner  of  lands  adjoining  the 
meander  line  of  non-navigable  water  is  a  riparian  owner  and 
is  entitled  to  the  lands  lying  between  such  line  and  the  high 
water  line  of  the  water,  even  though  such  line  does  not  coin- 
cide with  the  shore  line  of  the  water.  Schlosser  v.  Crook- 
shank,  96  la.  414  (65  N.  \V.  Rep.  844).  The  court  say  :  "  A 
meander  line  is  run  when  a  water  course  or  other  body  of 
water  is  the  external  boundary  of  the  adjacent  land ;  and  a 
line  showing  the  place  of  the  water  course  or  other  body  of 
'  water,  and  its  sinuosities,  courses  and  distances,  is  called  a 
'  meander  line.'  The  general  rule  adopted  by  both  federal  and 
state  courts  is  that  meander  lines  are  not  run  as  boundaries  of 
the  fractional  tract  thus  surveyed,  but  for  the  purpose  of  defin- 
ing the  sinuosities  of  the  banks  of  the  stream  or  other  body  of 
water,  and  as  a  means  of  ascertaining  the  quantity  of  land  in 
such  fraction  subject  to  sale,  and  which  is  said  to  be  paid  for 
by  the  purchaser.  Railroad  Co.  v.  Schumeir,  7  Wall.  272; 
Hardin  v.  Jordan,  140  U.  S.  871  (11  Sup.  Ct.  Rep.  808)  ; 
Boorman  v.  Sunnuchs,  42  Wis.  233 ;  Wright  v.  Day,  88  Wis. 
260;  Jones  v.  Pettibone,  2  Wis.  808 ;  Ross  v.  Faust,  54  Ind. 
472  (28  Am.  Rep.  655)  ;  Ridgway  v.  Ludlow,  58  Ind.  252 ; 
Palmer  v.  Dodd,  64  Mich.  474  (81  N.  W.  Rep.  209)  ;  Weiss 
V.  Steel  Co.,  18  Ore.  496  (11  Pac.  Rep.  255);  Sphung  v. 
Morre,  120  Ind.  852  (22  N.  E.  Rep.  819)  ;  Whitney  v.  Lumber 
Co.,  78  Wis.  240;(47  N.  W.  Rep.  425)  ;  Lally  v.  Rossman,  82 
Wis.  147  (51  N."  W.  Rep.  1182)  ;  Olsen  v.  Huntamer,  6  S. 
Dak.  864  (61  N.  W.  Rep.  481);  Butler  v.  Railroad,  85  Mich. 
246  (48  N.  W.  Rep.  569;  24  Am.  St.  Rep.  84)  ;  Kraut  v. 
Crawford,  18  la.  549  (87  Am.  Dec.  414)  ;  ATusser  v.  Hershey, 
42  la.  856 ;  Steele  v.  Sanchez,  72  la.  68  (88  N.  W.  Rep.  866 ; 
2  Am.  St.  Rep.  288)  ;  Ladd  v.  Osborne,  79  la.  95  (44  N.  W. 
Rep.  285) ;  Grant  v.  Hemphill,  92  la.  218  (59  N.  W.  Rep. 
268).     The  rule  of  the  cases  cited  from  this  state  is  that,  as  a 
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meander  line  is  not  a  boundary  line,  the  owner  of  land  adjoin- 
ing such  meander  line  takes  title  to  the  high- water  mark  of 
the  stream  or  body  of  water,  if  navigable,  lying  adjacent 
thereto.  In  other  words,  in  such  cases  the  adjacent  proprie- 
tor is  a  riparian  owner,  whose  title  extends  to  and  embraces 
all  land  lying  between  such  a  meandered  line  and  the  high- 
water  mark  of  a  navigable  stream  or  other  body  of  water ;  and 
such,  we  may  say,  is  the  general  holding.  In  some  states  it 
is  held  that  the  rights  of  such  riparian  owner  extend  farther, 
and  embrace  all  land  lying  between  the  meander  line  and  the 
center  of  the  stream  or  body  of  water  as  the  case  may  be.*  It 
may  be  well  said  here  that  the  latter  fact  in  no  way  weakens 
them  as  authority  in  favor  of  extending  the  title  and  dominion 
of  the  riparian  owner  over  any  land  adjoining  such  a  meander 
line,  and  between  it  and  the  shore  of  the  lake." 

Sec.  54.  High-water  mark  as  a  boundary.  The  tenzk 
*'  high- water  mark/*  when  applied  to  a  nontidal  river,  means 
the  highest  limit  reached  by  the  water  when  the  river  is  unaf- 
fected by  freshets  and  contains  its  natural  and  usual  flow.  The 
bank  of  a  river  or  stream  extends  to  the  margin  of  the  stream, 
to  that  point  where  it  comes  in  contact  with  the  water  of  the 
stream.  There  is  no  inconsistency,  therefore,  in  the  two  calls 
of  a  deed,  one  of  which  is  in  effect,  "to  high-water  mark  of 
the  Kennebec  river,"  and  the  other,  "  thence  westerly  by  the 
bank  of  the  river."  As  used  in  the  deed,  they  mean  exactly 
the  same  thing.  They  are  correlative.  The  one  touches  the 
other.  Morrison  v.  First  Nat,  Bank,  88  Me.  155  (88  All. 
Rep.  782). 

Sec.  55.      Streets    and   v;^ays   as   boundaries.     The 

rule  by  which  the  mention  of  a  way  as  a  boundary  is  pre- 
sumed to  mean  the  middle  of  the  way  where  the  way  belong^ 
to  the  grantor,  is  not  an  absolute  rule  irrespective  of  the 
intention  of  the  parties,  but  is  merely  a  principle  of  interpre- 
tation adopted  for  the  purpose  of  finding  out  the  true  mean- 
ing of  the  words  used.  Other  considerations  indicating  a 
different  intention  may  be  considered,  such  as  measurements 
which  do  not  include  the  way  or  other  definite  descriptions  or 
the  conduct  of  the  parties  indicating  a  different  construction. 
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Crocker  v.  CoHing,  166  Mass.  183  (44  N.  E.  Rep.  214 ;  88 
L.  R.  A.  245).  If  land  is  conveyed  as  bounded  upon  one 
or  more  sides  by  a  way,  this  is  not  a  description  merely,  but 
an  implied  covenant  of  the  existence  of  such  a  way.  Friday 
V.  Parkhurstet  ux,  18  Wash.  St.  489  (48  Pac.  Rep.  862). 
quoting  2  Devlin  on  Deeds,  881,  citing  Parker  v.  S?niih^  17 
Mass.  418  (9  Am.  Dec.  157).  In  Maine  it  is  held  that  where 
land  is  bounded  on  a  highway  the  boundary  extends  to  the 
cepter  of  the  way,  but  if  the  land  be  bounded  on  a  private 
way  the  boundary  extends  only  to  the  side  line  of  the  way. 
Winslow  V.  Reed,  89  Me.  67  (85  Atl.  Rep.  1017). 

Sec.  56.  Monuments  control  courses  and  distances. 
The  general  rule  that  monuments  control  courses  and  dis- 
tances, is  held  not  to  apply  where  such  monuments  are  not 
mentioned  or  referred  to  in  the  deed.  Whitehead  v.  Atchison, 
186  Mo.  485  (87  S.  W.  Rep.  928).  In  determining  boundar- 
ies, course  and  distance  will  control  unless  there  is  some  other 
description  or  call  in  the  description  which  is  more  certain. 
Brown  v.  House,  118  N.  C.  870  (24  S.  E.  Rep.  786).  When 
a  deed,  patent  or  grant  describes  the  boundary  from  a  certain 
point  down  a  river,  creek  or  the  like,  mentioning  also  course 
and  distance,  should  the  latter  be  found  not  to  agree  with  the 
course  of  the  river,  it  ought  to  be  disregarded  and  the  river 
considered  the  true  boundary.  Clarkston  v.  Virginia  Coal  <t 
I.  Co.,  98  Va.  258  (24  S.  E.  Rep.  987).  In  a  recent  case  the 
supreme  court  of  Vermont  say  :  **  It  is  well  settled  that  when, 
in  the  description  of  land  in  a  conveyance,  courses  and  dis- 
tances, and  also  known  boundaries  or  monuments  are  given  to 
describe  the  same  line,  and  there  is  a  discrepancy  between  the 
courses  or  distances,  on  the  one  hand,  and  the  boundaries  or 
monuments,  on  the  other,  the  latter,  as  a  general  rule,  govern 
and  control  the  former.  This  rule  is  always  applicable  when 
it  effectuates  the  intent  of  the  grantor  as  shown  by  the  deed." 
Fullam  V.  Foster,  68  Vt.  590  (85  Atl.  Rep.  484).  Citing, 
Beach  v.  Stearns,  1  Aiken  825 ;  Gilman  v.  Smith,  12  Vt,  150 ; 
Barnard  v.  Russell,  19  Vt.  884 ;  Morrow  v.  Willard,  80  Vt. 
118;  Sfiller  v.  Scribner,  86  Vt.  246;  Park  v.  Pratt,  88  Vt. 
545;  Keenan  v.  Cavanaugh,  44  Vt.  268;  Bundy  v.  Morgan, 
46  Vt.  46;    Clary  v.  McGlynn,  46  Vt.  847;  Railway  Co.  v. 
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Dyer,  49  Vt.  74;  Wilder  y.  Davenport^  58  Vt.  642  (5  Atl. 
Rep.  758)  ;  Cummings  v.  Black,  65  Vt.  76  (25  Atl.  Rep. 
906) ;  Graves  v.  Mattison,  67  Vt.  680  (82  Atl.  Rep.  498) ; 
Martin  v.  Carlin,  19  Wis.  454  (88  Am.  Dec.  696),  and  note; 
Galvin  v.  Collins,  128  Mass.  525. 


CEMETERIES. 


EPITOME  OP  CASES. 

Sec.  57.  Title  to  cemetery  lot — Rights  of  one  using. 
In  the  recent  case  of  Bessemer  Land  and  Imp,  Co,  v.  yenkins^ 
111  Ala.  185  (18  So.  Rep.  565;  56  Am.  St.  Rep.  26),  the 
supreme  court  of  Alabama  say  :  "  It  seems  to  be  very  gener- 
ally agreed  that  a  dead  body  is  not  the  subject  of  property 
right,  and  becomes,  after  burial,  a  part  of  the  ground  to  which 
it  has  been  committed,  and  that  an  action  quare.  clausutn 
fregit^  'ai2Ly  be  maintained  by  any  person  who  has  the  fee  to 
the  soil,  if  entitled  also  to  the  possession,  againt  one  who  digs 
and  disturbs  the  grave.  But  to  entitle  one  to  this  action  he 
must  have  the  actual  or  constructive  possession  of  the  soil. 
Meagher  v.  Driscoll,  99  Mass.  284  (96  Am.  Dec.  759) ;  Weld 
v.  Walker,  180  Mass.  422  (89  Am.  Rep.  465) ;  Guthrie  v. 
Weaver,  1  Mo.  App.  186 ;  Page  v.  Symonds,  63  N.  H.  17  (56 
Am.  Rep.  481)  ;  Shipman  v.  Baxter,  21  Ala.  456 ;  Ledbetter  v. 
Blassingame,  81  Ala.  496 ;  Mclnerny  v.  Irvin,  90  Ala.  276  (7 
So.  Rep.  841);  8  Ara.  &  Eng.  Enc.  Law,  54;  Bonham  v. 
Loeb,  107  Ala.  604  (18  So.  Rep.  800).  When  one  buries  his 
dead,  therefore,  in  soil  to  which  he  has  a  freehold  right,  or  to 
the  possession  of  which  he  is  entitled,  it  would  seem  there  is 
no  difficulty  in  his  protecting  their  graves  from  insult  and 
injury,  by  an  action  of  trespass  against  a  wrongdoer.  But, 
bodies  are  most  commonly  interred  in  public  cemeteries, 
where  the  parties  whose  duty  it  is  to  give  them  burial,  are  not 
the  owners  of  the  soil  by  deed  properly  executed,  and  have  no 
higher  right  than  a  mere  easement  or  license.  Of  such  it  is 
held,  that  they  do  so  under  a  mere  license,  and  their  exclusive 
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right  to  make  such  interments  in  a  particular  lot  would  be 
limited  to  the  time  during  which  the  ground  continued  to  be 
used  for  burial  purposes ;  and  upon  its  ceasing  to  be  so  used  all 
they  could  claim  would  be,  that  they  should  have  due  notice 
and  an  opportunity  to  remove  the  bodies  to  some  other  place 
of  their  own  selection,  if  they  so  desire,  or  on  failure  to  do  so, 
that  the  remains  should  be  decently  removed  by  others.  8  Am. 
&  Eng.  Enc.  Law,  50,  and  authorities  cited ;  1  Washb.  Real 
Prop.  38.  In  Partridge  v.  First  Independent  Churchy  89  Md. 
637,  a  case  of  one  who  buried  in  a  church  cemetery  under 
license  from  the  trustees,  it  was  held,  that  while  the  license 
continued,  the  grantee  could  bring  trespass  or  case  for  any 
invasion  of  disturbance  of  the  grave,  whether  done  by  the 
grantors  or  strangers.  But  it  was  said,  '  If  in  the  course  of 
time  it  should  become  necessary  to  vacate  the  ground  as  a  bury- 
ing ground,  all  that  he  could  claim  in  law  or  equity,  would  be 
that  he  should  have  due  notice  and  the  opportunity  afforded 
to  him  of  removing  the  bodies  and  monuments  to  some  other 
place  of  his  own  selection,  or  that,  on  his  failing  to  do  so» 
such  removal  should  be  made  by  others.'  1  Washb.  Real  Prop., 
§  83;  Kincaid's  Appeal,  66  Pa.  St.  411.  In  Paige  v. 
Symonds^  68  N.  H.  17,  it  was  said :  *  Such  right  of  burial  is 
not  an  absolute  right  of  property,  but  a  privilege  or  license,  to 
be  enjoyed  so  long  as  the  place  continues  to  be  used  as  a  burial 
ground,  subject  to  municipal  regulation  and  control,  and 
legally  revocable  whenever  the  public  necessity  requires.  It 
is  a  right  of  limited  use  for  purposes  of  interment,  which  gives 
no  title  to  the  land,'  analogous  to  the  grant  of  a  pew  in  a 
meeting  house,  and  resembling  a  pew  tenancy.  Craig  v. 
First  Presbyterian  Churchy  88  Pa.  St.  42  (82  Am.  Rep.  417)  ; 
Kincaid's  Appeal,  66  Pa.  St.  411;  Windt  v.  German  Reform 
Church,  4  Sandf.  Ch.  471 ;  Richards  v.  Dutch  Church,  82 
Barb.  42;  Sohier  v.  Trinity  Church,  109  Mass.  1,  21 ;  Bryan 
v.  Whistler,  8  Bam.  &  C.  288;  Wood  v.  Ledbitter,  18  Mees. 
&  W.  837.  It  would  seem,  therefore,  to  accord  with  right 
principle  and  authority,  that  where  one  is  permitted  to  bury 
his  dead  in  a  public  cemetery,  by  the  express  or  implied  con- 
sent of  those  in  proper  control  of  it,  he  acquifes  such  a  pos- 
session in.  the  spot  of  ground  in  which  the  bodies  are  buried,  aft 
^ill  entitle  him  to  action  against  the  owners  of  the  fee  or 
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Strangers,  who,  without  his  consent,  negligently  or  wantonly 
disturb  it.  This  right  of  possession  will  continue  as  long  as 
the  cemetery  continues  to  be  used ;  but  if,  for  proper  and  legal 
reasons  it  should  be  discontinued,  and  the  license  withdrawn, 
and  the  bodies  of  the  dead  are  to  be  removed,  it  must  be  done 
decently,  only  after  due  notice  to  the  party  entitled,  if  known, 
and  such  notice  can  be  given."  Title  to  a  lot  in  a  burial 
ground  may  be  acquired  by  adverse  possession.  Zirngibl  v. 
Calumet  <&  C.  C.  <&  JD.  Co,,  157  111.480  (42  N.  E.  Rep.  481). 
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Sec.  68.  Conveyances  for — Definiteness  required. 
UiMier  the  Maryland  Declaration  of  Rights,  1776,  Art.  84, 
which  prohibits  conveyances  of  real  estate  to  religious  soci- 
eties except  for  certain  purposes,  it  is  held  that  a  conveyance 
to  a  religious  society,  which  does  not  designate  the  purpose 
for  which  it  is  made  is  void.  Trustees  of  Zion  Church  v, 
Hilken,  &4  Md.  170  (35  Atl.  Rep.  9).  It  is  held  that  a  trust 
for  the  "  use  of  the  white  ministry  and  white  membership  of 
the  Methodist  Episcopal  church  in  the  United  States  of  Amer- 
ica, subject  to  the  usages  and  ministerial  appointments  of  said 
church  as  from  time  to  time  authorized  and  declared  by  the 
general  conference  of  said  church  and  the  annual  conference  in 
whose  bounds  the  said  premisies  are  situated,"  is  held  invalid 
on  the  ground  that  it  does  not  sufficiently  designate  the  cestuis 
que  trustent.  Trustees  M,  E.  Church  in  East  Baltimore 
Station  v.  Trustees  Jackson  Square  Evang,  Luth^  Church, 
84  Md.  173  (35  Atl.  Rep.  8).  A  devise  "  to  the  furtherance 
of  such  benevolent  objects,  such  as  the  support  of  the  minis- 
try, repairs  of  the  church  edifice,  or  other  benevolent  objects 
as  may  be  designated  from  time  to  time  by  the  said  Union 
Church  in  its  regular  action  as  a  church  of  the  Missionary 
Baptist  persuasion,."  is  held  invalid  for  indefiniteness  in  the 
objects  of  the  trust.     Tfones  v.  Green,         Tenn.  (86  S. 
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W.  Rep.  729).  A  charitable  use  to  a  specified  trustee,  "  to 
use  and  expend  the  same  for  the  promotion  of  the  religious, 
moral  and  social  welfare  of  the  people  in  any  locality  when- 
ever and  wherever  he  may  think  most  needful  and  necessary," 
will  fail  for  indefiniteness.  Livesey  v.  J  ones  ^  55  N.  J.  Eq. 
204  (35  Atl.  Rep.  1064). 

Sec.  69.  Conveyances  for — Validity  of — Perpetuities. 
A  deed  to  a  church  organization  is  not  rendered  invalid  by 
the  fact  that  there  is  a  mistake  in  the  name  of  the  grantee,  if 
it  can  be  shown  what  organization  was  intended.  Simmons 
V.  Allison,  118  N.  C.  768  (24  S.  E.  Rep.  716).  A  deed  con- 
veying trust  property  for  a  charitable  use  may  contain  a  limita- 
tion to  the  effect  that  upon  the  beneficiary  ceasing  to  exist 
the  property  shall  be  held  in  trust  for  another.  Parish  of 
Christ  Church  v.  Trustees  of  Donations y  etc,  67  Conn.  554 
(85  Atl.  Rep.  552).  A  gift  of  land  for  the  support  of 
churches  or  to  pay  the  expense  of  preaching  any  particular* 
religious  doctrine  is  a  gift  for  a  charitable  use  and  is  excluded 
from  the  operation  of- the  rule  against  perpetuities.  Alden  v. 
Rector  of  St.  Peter's  Parish,  153  liL.  631  (42  N.  E.  Rep. 
892).  The  rule  against  perpetuities  does  not  apply  to  gifts 
to  charitable  uses.  A  gift  to  a  charitable  use,  with  a  direc- 
tion that  no  part  thereof  shall  at  any  time  be  alienated,  does 
not  create  a  perpetuity,  in  the  sense  forbidden  by  law,  but 
only  a  perpetuity  allowed  by  law  and  equity  in  cases  of  char- 
itable trusts.  Mills  v.  Davison,  54  N.  J.  Eq.  659  (85  Ati. 
Rep.  1072;  55  Am.  St.  Rep.  594;  85  L.  R.  A.  118). 

Sec.  60.  Conveyances  for — Construction  of.  Where 
a  conveyance  of  a  lot  of  land  on  which  an  Episcopal  church 
had  been  erected  by  voluntary  contributions  was  made  for  a 
nominal  consideration,  and  was  therefore  a  gift  by  which  the 
lot  was  conveyed  to  a  religious  society  incorporated  as  a  Prot- 
estant Episcopal  church,  and  to  their  successors,  "but  not  to 
their  assigns,"  with  an  habendum  in  these  words  :  "  To  have 
and  to  hold  unto  the  said  party  of  the  second  part  and  their 
successors  forever,  with  this  express  condition  and  limitation  ; 
That  neither  the  said  party  of  the  second  part,  nor  their  suc- 
cessors, shall  at  any  time  sell,  mortgage,  or  in  anyway  convey 
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.  the  said  lands  and  premises,  or  any  part  thereof,  and  that  no 
building  shall  be  kept,  maintained,  or  erected  thereon,  except 
for  the  purpose  of  public  worship  and  teaching  in  accordance 
with  the  usages,  rites,  and  ceremonies  of  the  Protestant 
Episcopal  church  in  the  United  States  of  America,  and  also 
except  the  proper  outbuildings  appurtenant  thereto,"  it  was 
held  that  the  grant  was  of  the  entire  estate,  to  hold  to  the  use 
exclusively  for  public  worship  and  teaching  in  conformity 
with  the  usages,  rites,  and  ceremonies  of  the  Protestant 
Episcopal  church.  A  conveyance  in  the  form  above  set  out 
does  not  create  a  condition,  for  the  breach  of  which  the 
grantor  may  enter  as  for  a  forfeiture  of  the  estate,  but  creates 
a  trust  which  the  grantee  taking  the  legal  estate  is  bound  to  per- 
form; to  be  enforced  not  by  a  forfeiture  of  the  title,  but  by 
those  methods  by  which  a  court  of  equity  compels  the  perform- 
ance of  such  trusts.  The  grant  being  to  a  religious  society 
incorporated  as  a  Protestant  Episcopal  church,  the  object  for 
which  the  donee  was  incorporated  is  an  important  element  in 
the  construction  of  the  instrument  by  which  a  charity  is 
created.  Mills  v.  Davison^  54  N.  J.  Eq.  669  (85  Atl.  Rep. 
1072 ;  55  Am.  St.  Rep.  594 ;  85  L.  R.  A.  118).  Where  there 
is  no  condition  attached  to  the  gift  of  land  to  a  town  and  the 
donee  is  authorized  to  appropriate  the  land  for  a  certain 
specified  purpose  and  **  for  any  other  necessary  public  use/' 
an  appropriation  of  a  part  of  the  land  to  a  particular  use  did 
not  exhaust  the  power  of  the  town  to  apply  the  same  land  to  a 
different  necessary  public  use  when  no  longer  needed  for  the 
original  purposes.  The  discretion  to  determine  the  character 
of  the  use  implies  the  power  to  change  it.  Newell  v.  Town 
of  Hancock,        N.  H.  (35  Atl.  Rep.  258). 

Sec.  61.     Mortmain  statutes — ^Where  in  force.     The 

statute  of  mortmain  has  never  been  adopted  into  the  jurispru- 
dence of  the  State  of  Virginia.  Fayette  Land  Co.  v.  Louis- 
ville <&  N.  R.  Co.,  98  Va.  274  (24  S.  E.  Rep.  1016).  The 
court  say :  "  The  statute  of  mortmain  has  never  been 
adopted  into  the  jurisprudence  of  this  state.  Lomax  Dig. 
(2d  Ed.),  p.  815;  Rivanna  Nav.  Co.  v.  Datvsons,  8  Grat.  21 
(46  Am.  Dec.  188) ;  Marshall  v.  Conrad,  5  Col.  864.  It  is 
safe  to  say,  therefore,  that  there  is  no  proceeding  authorized 


67  EPITOMB  OP  CASES.  §  61,  62 

by  the  common  law  of  Virginia  under  which  lands  acquired 
by  a  corporation  in  violation  of  its  charter  can  be  forfeited  to 
the  state." 

Sec.  62.  Eleemosynary  purposes — ^What  are.  A 
trust  to  provide  education  in  mechanical  arts  for  "  boys  and 
girls  of  California  "  is  not  void  for  uncertainty ;  nor  does  it 
violate  the  provision  of  the  constitution  (Art  20,  §  9),  for- 
bidding perpetuities  '*  except  for  eleemosynary  purposes." 
People  ex  rel.  Ellert  v.  Cogsv^ell,  118  Cal.  129  (45  Pac.  Rep. 
270 ;  85  L.  R.  A.  269).  The  court  say :  "  It  may  at  once 
be  said  that  the  trust  creates,  and  is  intended  to  create  a  per- 
petuity. It  may  further  be  said  that  the  beneficiaries  under  it 
are  not  limited  to  the  poor.  But  is  it  for  these  reasons  any 
the  less  an  eleemosynary  trust?  It  is  quite  true  that  the  word 
^  eleemosynary '  comes  to  us  from  the  Greek  word  meaning 
'  alms,'  but,  while  it  is  always  interesting  to  note  the  origin 
and  first  meanings  of  words,  this  knowledge  is  frequently 
more  curious  than  valuable ;  while  to  insist  that  the  original 
meaning  shall  govern  the  word  in  its  modern  use  and  accepta- 
tion is  very  rarely  permissible.  It  is  in  this  way  interesting 
to  note  that  ^  sycophant '  comes  from  Greek  words  meaning 
'  fig  informer ; '  but  it  would  scarcely  be  contended  to-day 
{  that  a  man  could  not  properly  be  called  a  sycophant  unless  he 

had  dealings  in  figs.     In  short,  words  by  use  are  sometimes 
degraded,  sometimes  ennobled ;  sometimes  narrowed  in  mean- 
ing, sometimes  broadened.     *  Eleemosynary '  has  come  in  the 
law  to  be   interchangeable  with  the  word  *  charitable.'     A 
charitable  trust  or  a  charity  is  a  donation  in  trust  for  promot- 
ing the  welfare  of  mankind  at  large,  or  of  a  community,  or  of 
some  class  forming  a  part  of  it  indefinite  as  to  numbers  and 
individuals.     It  may,  but  it  need  not,  confer  a  gratuitous 
benefit  upon  the  poor.  It  may,  but  it  need  not,  look  to  the  care 
of  the  sick  or  insane.     It  may,  but  it  need  not,  seek  to  spread 
religion  or  piety.     Schools  and  libraries,  equally  with  asy- 
lums, hospitals,  and  religious  institutions,  are  included  within 
its  Gcope.     It  is  impossible  to  enumerate  specifically  all  pur- 
poses for  which  eleemosynary  trusts  may  be  created.   The  dif- 
ficulty is  inherent  in  the  subject-matter   itself.     With   the 
progress  of  civilization  new  needs  are  developed,  new  vices 
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spring  up,  new  forms  of  human  activity  manifest  themselves, 
any  or  all  of  which,  for  their  advancement  or  suppression,, 
may  become  the  proper  object  of  an  eleemosynary  trust."  A 
trust  for  the  purposes  of  education  or  science  is  a  charitable 
use,  as  that  term  has  been  interpreted  in  modern  jurisprudence. 
Spence  v.   Widney,        Cal.  (46  Pac.  Rep.  468). 

Sec.  68.  Preventing  diversion — Parties  and  reme- 
dies. The  donor  as  the  founder  of  a  charity,  has  a  standing 
in  court  to  restrain  the  diversion  of  the  property  donated 
from  the  charitable  uses  for  which  it  was  given.  Mills 
v.  Davison^  54  N.  J.  Eq.  659  (85  Atl.  Rep.  1072 ;  55  Am. 
St.  Rep.  594;  85  L.  R.  A.  118).  An  owner  of  real  estate  in  a 
city,  neither  contiguous  to  nor  fronting  on  a  lot  dedicated  on 
the  town  plat  to  church  purposes,  and  such  owner  not  being 
a  member  of  the  congregation  holding  services  in  the  build- 
ing erected  on  such  lot,  cannot  maintain  an  action  to  enjoin 
and  restrain  the  change  of  the  use  of  such  lot  from  pious 
to  secular  purposes.  Armstrong  v.  Portsmouth  Bldg.  Co,^ 
57  Kan.  62  (45  Pac.  Rep.  67).  The  state  is  a  proper  party  to 
an  action  to  enforce  the  proper  management  of  a  public 
charity,  authorized  by  Cal.  Stats.  1885,  p.  49,  People  ex  ret 
Ellert  V.  Cogswell,  118  Cal.  129  (45  Pac.  Rep.  270;  85  L.  R. 
A.  269).  Members  who  have  been  denied  the  use  of  church 
property  must  appeal  to  the  courts  for  redress  and  not  resort 
to  acts  of  trespass.  Fulbright  v.  Higginbothamy  188  Mo. 
668  (84S..W.  Rep.  875). 

Sec.   64.      Change   of   creed  —  Rights  to  property. 

Where  the  majority  of  a  church  abandons  the  religious  faith 
on  which  the  church  was  founded,  such  majority  cannot  hold 
the  property  belonging  to  the  church,  as  against  the  minority, 
which  adheres  to  the  original  faith.  Smith  v.  PedigOy  145 
Ind.  861  (88  N.  E.  Rep.  777 ;  44  N.  E.  Rep.  868;  82  L.  R. 
A.  889).  In  reviewing  the  authorities  upon  this  question  the 
court  say :  "  In  Roshi's  Appeal,  69  Pa.  St.  462  (8  Am. 
Rep.  275)  it  is  said  *  that  it  is  the  duty  of  the  court  to  decide 
in  favor  of  those,  whether  a  minority  or  majority  of  the  con- 
gregation, who  are  adhering  to  the  doctrine  professed  by  the 
congregation,  and  the  form  of  worship  in  practice,  as  also  in 
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favor  of  the  government  of  the  chu(ch  in  operation,  with 
which   it   is  connected  at  the  time  the  trust  was  declared. 
*     •     *     The  title  to  church  property  of  a  divided  congrega* 
tion  is  in  that  part  of  it  which  is  acting  in  harmony  with  its 
own  law,  and  the  ecclesiastical   laws,  usages,  customs,  and 
principles  which  were  accepted  among  them  before  the  dispute 
began  are  the  standard  for  determining  which  party  is  right.' 
These  quotations  from  the  case  named  are  but  quotations  from 
previous  cases,  a  long  line  of  which,  both  English  and  Ameri* 
can,  are  cited  in  that  case.     That  case  has  been  so  frequently 
quoted  with  approval  by  American  courts  of  last  resort  on 
questions  of  this  kind  that  the  principles  announced  therein 
may  be  regarded  as  settled  law  in  this  country."     •     •     ♦ 
''The  court,  in  the  case  quoted  from,  further  said  in  relation 
to  the  title  deed  in  the  case,  equally  pertinent  in  this,  that  *  a 
religious  society,  incorporated  or  unincorporated,  is  but  the 
trustee  of  a  charity,  and  it  has  always  been  peculiarly  within 
the  province  and  duty  of  a  court  of  equity  to  prevent  the 
diversion  of  property  held  in  trust  for  such  purposes  from  the 
object  and  design  of  the  original  endowment.     Whenever  a 
church  or  religious  society  has  been  originally  endowed  in  con- 
nection with  or  subordination  to  some  ecclesiastical  organiza- 
tion and  form  of  church  government,  it  can  no  more  unite 
with  some  other  organization,  or  become  independent,  than  it 
can  renounce  its  faith  or  doctrine,  and  adopt  others.     ♦     *     ♦ 
It  was  ultra  vires.     •     *     *     They  might,  indeed,  as  indi^ 
viduals,  have  formed  any  kind  of  church  they  pleased,  inde- 
pendent or  connected  with  any  other  ecclesiastical  organiza- 
tion.    The  land  was  before  them,  but  they  must  cease  to  be  a 
German  Reform  church,  and  abandon  all  claim  of  right  to  hold 
any  of  the  property  of  that  church.     It  was  a  part  of  their 
religious  liberty,  guaranteed  to  them  by  the  constitution  of  the 
commonwealth,  to  separate  from  their  former  association  if 
they  became  dissatisfied  with  its  faith  or  order,  and  build  for 
themselves  another  church,  and  organize  on  other  principles  ; 
but  it  was  no  part  of  that  liberty  to  appropriate  to  themselves 
in  their  new  capacity  property  which  had  been  solemnly  conse* 
crated  to  other  uses.     *     •     *     To  this  question  there  can  be 
but  one  answer  in  law,  equity,  good  conscience, — ^justice  as 
well  to  the  living  as  the  dead.'     The  court  adjudged  that  the 
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minority  were  acting  iq  harmony  with  the  law  of  the  church, 
and  that  they  were  entitled  to  the  property.  These  principles 
were  recognized  and  reaffirmed  by  this  court  in  the  late  case  of 
Lamb  v.  Cain,  129  Ind.  486  (29  N.  E.  Rep.  18 ;  14  L. 
R.  A.  SIS),  where  it  is  said  that  'there  is  no  doubt  that 
a  person  owning  property  in  his  own  right  may  dedicate 
such  property  by  way  of  trust  to  support  and  propagate  any 
definite  doctrines  or  principles,  provided  it  does  not  violate 
any  law  of  morality,  and  sufficiently  expressed  in  the  instrument 
by  which  the  dedication  is  made  the  object  of  the  trust.  In 
such  cases  it  is  the  duty  of  the  courts,  in  a  case  properly  made, 
to  see  that  the  property  so  dedicated  is  not  diverted  from  the 
trust  attaching  to  it,  and,  so  long  as  there  are  persons  in  inter- 
est, standing  in  such  relation  to  the  property  as  that  they  have 
a  right  to  direct  its  control,  they  may  prevent  the  diversion  of 
the  property  to  any  use  different  from  that  intended  by  the 
donor.  If  such  trust  is  confided  to  a  religious  denomination 
or  congregation,  it  is  not  in  the  power  of  a  majority  of  that 
denomination  or  congregation,  however  large  the  majority 
may  be,  by  reason  of  a  change  of  religious  views,  to  carry  the 
property  thus  dedicated  to  a  new  and  different  doctrine.' "  * 
*  *  **  The  leading  case  cited  in  support  of  the  proposition 
that  the  majority  of  a  church  divided  into  two  conflicting 
bodies  may  hold  the  church  property,  though  such  majority 
may  have  abandoned  the  religious  faith  on  which  it  was 
founded,  is  Watson  v.  yones,  13  Wall.  679.  That  was  a  case 
where  the  Third  or  Walnut  Street  Presbyterian  Church,  of 
Louisville,  Ky.,  became  divided  into  two  conflicting  bodies, 
each  claiming  to  be  the  church,  and  each  claiming  the  right 
to  the  control  and  possession  of  the  church  edifice  and  prop- 
erty. The  case  has  no  application  here,  because  the  division 
there  did  not  arise  out  of  any  di£Perence  of  religious  faith  or 
belief,  nor  was  there  any  claim  that  either  side  had  changed 
their  religious  belief  from  that  on  which  the  church  was 
founded.  But  the  division,  was  solely  on  account  of  differ- 
ences in  political  belief.  One  side  adhered  to  the  cause  of  the 
Union  during  the  war  of  the  Rebellion,  and  the  other  side 
adhered  to  the  cause  of  the  Rebellion.  Appellee's  counsel 
quote  most  of  the  following  passage  in  the  opinion  in  that 
case  in  support  of  their  contention:   ^The  second  class  of 
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cases  which  we  have  described  has  reference  to  the  case  of  a 
church  of  a  strictly  congregational  or  independent  organiza- 
tion, governed  solely  within  itself,  either  by  a  majority  of  its 
members,  or  by  such  local  organizations  as  it  may  have  insti- 
tuted for  the  purpose  of  ecclesiastical  government,  and  to 
property  held  by  such  a  church,  either  by  way  of  purchase  or 
donation,  with  no  other  specific  trust  attached  to  it  in  the 
hands  of  the  church,  than  it  is  for  the  use  of  that  congregation 
as  a  religious  society.     In  such  a  case,  where  there  is  a  schism 
which  leads  to  a  separation  into  distinct  and  conflicting  bod- 
ies, the  right  of  such  bodies  must  be  determined  by  the  ordi- 
nary principles  which  govern  voluntary  associations.     If  the 
principle  of  the  government  in  such  cases  is  that  the  majority 
rules,  then  the  numerical  majority  of  members  must  control 
the  right  to  use  the  property.     If  there  be  within  the  congre- 
gation officers  in  whom  are  vested  the  powers  of  church  con- 
trol, then  those  who  adhere  to  the  acknowledged  organism  by 
which  the  body  is  governed  are  entitled  to  the  use  of  the 
property.     The  minority  in  choosing  to  separate  themselves 
into  a  distinct  body,  and  refusing  to  recognize  the  authority 
of  the  governing  body,  can  claim  no  right  in  the  property 
from  the  fact  that  they  had  once  been  members  of  the  church 
or  congregation.     This  ruling  admits  of  no  inquiry  into  the 
existing  religious  opinions  of  those  who  comprise  the  legal  or 
regular  organization  ;  for,  if  such  were  permitted,  a  very  small 
minority,  without  any  officers  of  the  church  among  them  might 
be  found  to  be  the  only  faithful  supporters  of  the  religious  dog- 
mas of  the  founders  of  the  church.     There  being  no  such  trust 
imposed  upon  the  property  when  purchased  or   given,  the 
court  will  not  imply  one  for  the  purpose  of  expelling  from  its 
use  those  who,  by  regular  succession  and  order,  constitute  the 
church,  because  they  have  changed  in  some  respect  their  views 
of  religious  truth.'     There  was  not  only  no  case  before  the 
court  of  a  church  divided  into  two  factions  on  account  of  one 
of  them  having  abandoned  the  original  faith  on  which  it  was 
founded,  but  the  court  was  not  speaking  of  such  a  case,  Jior  a 
violation  of  a  trust  arising  out  of  such  a  case  by  the  use  of  the 
house  of  worship  by  the  departing  majority.     The  existing 
religious  opinions,  the  right  of  inquiry  into  which  is  denied  in 
the  opinion,  have  no  reference  to  the  original  faith  on  which 
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the  church  was  founded,  but  have  reference  rather  to  the  con- 
flicting views  of  the  two  opposing  bodies  as  to  Christian  duty 
to  adhere  to  the  lawful  government  of  the  country  in  time  of 
war  or  rebellion.  There  was  no  pretense  that  the  original 
faith  on  which  the  church  was  founded,  in  that  case,  made  any 
declaration  on  that  subject.  There  are  many  minor  differences 
of  opinion  as  to  the  religious  duty  and  practice  among  the 
members  of  the  same  denomination,  and  even  of  the  same 
church,  upon  which  the  confession  of  articles  of  faith  are 
silent ;  for  instance,  the  propriety  of  attending  balls  or  dances, 
playing  cards,  washing  each  other's  feet,  maintaining  musical 
instruments  in  public  worship,  and  the  like,  which  differences 
ordinarily  furnish  no  ground  for  a  charge  of  a  desertion  of 
faith.  It  was  such  differences  that  led  to  the  separation  of 
the  Third  or  Walnut  Street  Church,  in  Louisville,  and  it  was 
that  class  of  differences  the  court  had  in  mind  in  the  use  of 
the  language  above  quoted.  That  it  was  not  intended  to 
apply  the  language  to  all  cases  is  rendered  clear  by  another 
passage  in  the  same  opinion,  which  counsel  do  not  quote,  and 
make  no  mention  of.  It  reads  thus :  *  In  such  case  if  the 
trust  is  confided  to  a  religious  congregation  of  the  independ- 
ent or  congregational  form  of  church  government,  it  is  not  in 
the  power  of  the  majority  of  that  congregation,  however  pre- 
dominant, by  reason  of  a  change  of  views  on  religious  subjects, 
to  carry  the  property  so  confided  to  them  to  the  support  of 
new  and  conflicting  doctrine.  A  pious  man,  building  and 
dedicating  a  house  of  worship  to  the  sole  and  exclusive  use  of 
those  who  believe  in  the  doctrine  of  the  Holy  Trinity,  and 
placing  it  under  the  control  of  a  congregation  which  at  the 
time  holds  the  same  belief,  has  a  right  to  expect  that  the  law 
will  prevent  that  property  from  being  used  as  a  means  of  sup- 
port and  dissemination  of  the  Unitarian  doctrine,  and  a  place 
of  Unitarian  worship.  Nor  is  the  principle  varied  when  the 
organization  to  which  the  trust  is  confided  is  of  the  second  or 
associated  form  of  church  government.  The  protection  which 
the  law  throws  around  the  trust  is  the  same.  And  though  the 
task  may  be  a  delicate  one,  and  a  difficult  one,  it  will  be  the 
duty  of  the  court,  in  such  cases,  when  the  doctrine  to  be 
taught,  or  the  form  of  worship  to  be  used,  is  definitely  and 
clearly  laid  down,  to  inquire  whether  the  party  accused  of 
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violating  the  trust  is  holding  or  teaching  a  different  doctrine, 
or  using  a  form  of  worship  which  is  so  far  variant  as  to  defeat 
the  declared  objects  of  the  trust.'  Therefore  that  case  not  only 
does  not  lend  any  sanction  to  appellees*  contention,  but  is 
against  it. 

The  next  case  cited  by  appellees'  counsel  in  support  ol  me 
proposition  in  question  is  Keyser  v.  Stansifer^  6  Ohio  868. 
That  was  also  a  suit  for  possession  of  a  church-house  property 
by  Keyser  and  others,  a  small  faction  of  a  Baptist  church  who 
had  separated  themselves  from  the  church  about  a  matter  that 
had  nothing  whatever  to  do  with  the  original  faith  upon  which 
the  church    was  founded.     And  it  was  held,  in  accordance 
with  the  rule  laid  down  in  the  last-mentioned  case,  that,  in 
such  a  division  of  a  church,  the  property,  as  in,  ordinary  vol- 
untary associations,  is  held  at  the  will  of  the  majority.     The 
division  in  the  Ohio  case  was  caused  by  the  church's  excluding 
Keyser  on  charge  preferred  against  him  in  the  course  of  dis- 
cipline for  misconduct.     He  afterwards  got  another  member 
named  Cox,  and  some  married  women,  to  join  him  to  sue  for 
the  church  edifice.     The  ground  on  which  he  and  his  associates 
claimed  that  they  were  the  real  church  was  that  some  time 
after  Keyser  had  been  excluded  the  church  adopted  new  arti- 
cles of  faith,  or  a  creed,  and  abolished  the  old.     But  there  was 
no  pretense  that  the  church  had  abandoned  the  original  doc- 
trine or  faith  upon  which  it  was  founded.     The  division  arose 
entirely  out  of  the  exclusion  of  Keyser  from  the  church  in  the 
course  of  discipline,  and  had  no  reference  to  any  change  or 
departure  by  the  majority  from  the  original  faith  on  which  the 
church  had  been  founded.     The  next  case  cited  in  support  of 
the  right  of  the  majority  to  rule  in  matters  of  this  kind   is 
Shannon  v.  Frost^Z  B.  Mon.  258.     ♦     *     *     But  the  case  has 
not  the  slightest  bearing  on  the  question  of  the  rights  of  the 
majority  faction  of  a  divided  church,  who  have  departed  from 
the  original  faith  on  which  the  church  was  founded,  as  against 
a  minority  faction  adhering  so  such  faith.     It  would  be  very 
much  in  point  if  there  had  been  a  division  of  the  church  in  that 
case  on  a  difference  of  religious  belief,  but  there  was  no  such 
division  in  that  case.     In  that  case  seven  members  of  a  Baptist 
church  in   Frankfort,  Ky.,   were  regularly  excommunicated 
from    the   church,    presumable   for   immoral    conduct.      The 
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expelled  members  associating  themselves  with  some  other  per- 
sons professing  the  same  religion,  organized  themselves  into 
a  Beparate  community  of  professed  Christians,  and  elected 
trustees,  which  election  was  ratified  by  the  county  court  of 
Franklin  county.  Afterwards,  insisting  on  their  right  to 
enjoy  to  the  same  extent  the  house  of  worship  built  for,  and 
still  occupied  by,  the  original  church,  they  took  possession, 
and  made  periodical  uses  of  it,  without  the  consent  and  in  defi- 
ance of  the  prohibition  of  the  church.  To  settle  the  contro- 
versy the  members  of  the  original  church  sued  to  enjoin  them. 
The  defendants  did  not  claim  to  own  the  church  edifice,  but 
claimed  the  right  to  use  it  a  part  of  the  time,  under  a  statute 
of  Kentucky  That  statute  provides  for  the  election  of  trus- 
tees by  religious  societies,  .-ind  among  other  things,  regulates 
the  power  and  control  by  such  trustees  of  the  house  of  worship 
belonging  to  such  church  or  society.  It  is  also  provided 
therein  that  in  case  of  a  division  in  any  congregation  or 
church,  from  any  other  cause  than  immorality  of  its  members, 
the  trustees  are  not  to  prevent  either  of  the  parties  so  divided 
from  using  the  bouse  or  bouses  of  worship  for  the  purposes  of 
devotion  a  part  of  the  time,  proportional  to  the  number  of 
each  party.  It  is  under  this  provision  that  the  defendants 
justified  their  attempted  use  of  the  house.  There  was  no 
question  of  a  difference  of  religious  belief  involved  in  the  case 
between  the  two  parties.  The  court  of  appeals  held  that  the 
statute  did  not  apply.  The  only  other  point  decided  was  as 
to  the  legality  of  the  election  of  the  trustees  by  the  plaintiffs 
constituting  themselves  into  a  new  society.  That  point  we 
shall  notice  farther  on. 

The  next  case  cited  in  support  of  the  proposition  in  ques- 
tion is  Petty  V.  Tooker,  21  N.  Y.  207.  That  case  does 
squarely  hold  that  a  religious  society  incorporated  under  the 
act  of  the  legislature  of  181S,  in  the  state  of  New  York,  had 
power,  through  its  trustees  elected  under  that  act,  to  chano-e 
from  a  Congregational  to  a  Presoyterian  churcn,  even  ovei 
the  protest  of  the  minority  of  the  members,  and  to  carry  the 
church  property  with  them.  But  that  was  owing  to  the 
peculiar  provisions  of  the  statute  mentioned,  and  the  peculiar 
construction  placed  upon  it  by  the  court  of  appeals  of  that 
state.     Yet,  at  the  same  time,  in  cases  of  divided  churches, 
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incorporated  under  previous  statutes  of  that  state,  it  was  held 
uniformly  by  its  courts,  in  harmony  with  all  authorities  else- 
where, that  a  majority  could  not  carry  or  divert  the  church 
property  to  a  contrary  doctrine  and  faith,  against  the  objec- 
tion of  a  minority  of  the  membership  of  the  church  adhering 
to  the  original  faith  on  which  the  church  was  founded.  Mil- 
ler V.  Gable y  2  Denio  492 ;  Kniskern  v.  Lutheran  Churches y 

I  Sandf.  Ch.  489.  But  that  statute  has  been  since  modified, 
in  a  subsequent  act  of  the  legislature  of  that  state.  In  Isham 
V.  Trustees y  68  How.  Prac.  465,  it  was  said :  •  As  the  act  of 
1818  has  been  construed,  the  members  of  a  religious  corpora- 
tion were,  under  its  provisions,  left  at  liberty  to  divert  the 
church  property  from  the  dissemination  of  the  views  of  the 
persona  acquiring  it  to  that  of  any  other  view,  whether  relig- 
ious or  secular,  which  might  be  sanctioned  and  adopted  by  a 
voting  majority  of  the  congregation.     Robertson  v.  Bullions^ 

II  N.  Y.  243;  Petty  v.  Tooker,  21  N.  Y.  267;  Burrels 
Reformed  Churchy  44  Barb.  288.     This  was  an  extreme  con- 
struction of  the  terms  in  which  the  carefully  guarded  act  of 
1818  was  enacted,  and  by  chapter  79  of  the  Laws  of  1875  the 
legislature  undertook  its  correction,  and  for  that  purpose  pro* 
vided  and  declared  that  the   trustees  of  a  religious  society 
incorporated  under  the  act  of  1818  should  administer  its  tem- 
poralities, and  hold  its  property  and  revenues  for  the  corpor- 
ation, according  to  the  discipline,  rules  and  usages  of  the 
denomination  to  which  the  corporation  belongs.     Laws  1875, 
Ch.  79,  §  4.     This  enactment  was  preserved,  and  in  terms 
extended,  by  chapter  176  of  the  Laws  of  1876.     The  plain 
purpose  of  these  acts  was  to  abrogate  the  rule  which  had 
grown  out  of  the  preceding  construction  given  to  the  act  of 
1813,  and  to  deprive  the  congregation,  as  well  as  the  trustees 
of  the  society,  of  the  power  afterwards  to  divert  the  church 
property  from  the  promotion  and  dissemination  of  the  relig- 
ious views  of  the  persons  obtaining  and  acquiring  it,  to  the 
promulgation  and  maintenance   of  any  different   systems  of 
religious  belief.     Instead  of  holding  the  property  subject  sim- 
ply to  the  disposition  of  the  voting  majority  of  the  congrega- 
tion, the  trustees  were  henceforth  to  hold  and  devote  it  to  the 
nses  and  purposes  of  the  denomination  of  Christians  in  which 
the  society  should  be  included  that  obtained  and  acquired  it. 
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*  •  *  It  was  manifestly  unjust  to  allow  persons  becoming 
members  of  a  religious  society,  formed  for  the  purpose  of 
inculcating  particular  views,  by  their  subsequent  votes  to 
appropriate  the  property  they  might  have  done  nothing  to 
acquire  to  the  promotion  of  views  of  an  entirely  different 
character  from  those  entertained  by  the  persons  through 
whose  contributions  the  property  may  have  been  obtained. 
This  was  the  practical  abuse  which  the  laws  of  1875-6  were 
designed  in  the  future  to  prevent,  and  they  are  required  to  be 
so  construed  as  to  carry  that  policy  into  effect.'  To  the  same 
effect  are  Presbyterian  Church  v.  Bowden^  10  Abb,  N.  C.  1, 
14  Abb.  N.  C.  856;  Isham  y.  Fullager,  Id,  868;  Field  v. 
Fields  9  Wend.  895.  It  thus  appears  that  Petty  v.  Tookery 
supra ^  so  confidently  relied  on  for  a  rehearing,  is  no  longer 
the  law  or  authority  either  in  or  out  of  the  state  of  New  York. 
Counsel  for  appellees  cite  and  quote  from  Baptist  Church 
V.  Witherell^  8  Paige  296,  without  definitely  stating  what 
point  it  is  designed  by  it  to  support,  the  following  passage : 
'  All  questions  relating  to  the  faith  and  practice  of  the  church 
and  its  members  belong  to  the  church  judicatories  to  which 
they  have  voluntarily  subjected  themselves.'  If  it  is  meant 
by  this  to  support  the  proposition  that  the  majority,  departing 
from  the  faith,  can  hold  the  property  against  the  minority, 
adhering  thereto,  in  case  of  a  division,  the  answer  is  that  the 
case  was  one  where  the  church  was  incorporated  under  the 
act  of  1818,  and  like  Petty  v.  Tooker^  supra ^  was  governed 
and  controlled  by  that  statute,  and  hence  is  no  longer  author* 
ity  in  the  state  of  New  York  or  elsewhere." 


COMMUNITY  PROPERTY. 


[In  Vol.  Ill,  §§  70-87;  Vol.  IV.,  §§  68-71,  will  be  found  a  compilation 
of  the  statutes  and  decisions  of  the  several  states  and  territories  on  the 
subject  of  Community  Real  Estate.  Below  we  give  such  amendments, 
changes  and  additional  constructions  as  have  been  made.] 

Sec.  65.  California.  (SeeVol.III,§80;  Vol.IV,§68).  Section 
164  set  out  in  Vol.  3,  §  80,  was  amended  in  1897  so  as  to  read:  "  All  other 
property  acquired  after  marriage  by  either  husband  or  wife,  or  both,  is 
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connnanity  property;  but  whenever  any  property  is  conveyed  to  a  mar- 
ried woman  by  an  instrument  in  writing  the  presumption  is  that  the  title 
is  thereby  vested  in  her  as  her  separate  property.  And  in  case  the  con- 
veyance be  to  such  married  woman  and  her  husband,  or  to  her  and  any 
other  person,  the  presumption  is  that  the  married  woman  takes  the  part 
conveyed  to  her  as  tenant  in  common,  unless  a  different  intention  is 
expressed  in  the  instrument;  and  the  presumption  in  this  section  men- 
tioned is  conclusive  in  tavorof  a  purchaser  or  encumbrancer  in  good 
faith  and  for  a  valuable  consideration.  And  in  cases  where  married 
women  have  conveyed,  or  shall  hereafter  convey,  real  property  which 
they  acquired  prior  to  May  19th,  1889,  the  husbands,  or  their  assigns,  of 
such  married  women,  shall  be  barred  from  commencing  or  maintainmg 
an  action  to  show  that  said  real  property  was  community  property  or  to 
recover  said  real  property,  as  follows:  As  to  conveyances  heretofore 
made,  from  and  after  one  year  from  the  date  of  the  taking  effect  of  this 
Act;  and  as  to  conveyances  hereafter  made,  from  and  after  one  year  from 
the  filing  for  record  in  the  Recorder's  office  of  such  conveyances,  respect- 
ively.*'     Stats.  1897,  p.  63. 

Property  purchased  during  marriage  is  presumed  to  be  community 
property,  and  this  presumption  can  be  overthrown  only  by  evidence  of  a 
clear,  certain  and  convincing  character,  establishing  the  contrary;  and 
the  burden  of  showing  the  contrary  is  upon  the  party  claiming  the  sep- 
arate character  of  the  property.  In  the  absence  of  such  proof,  the  pre- 
sumption as  to  a  community  character  of  the  property  becomes  con- 
clusive. Under  Cal.  Giv.  Code,  §  1402,  upon  the  death  of  the  husband, 
intestate  and  without  issue,  the  widow  is  entitled  to  three-fourths  of  the 
community  property.  In  reBoody's  Eftate,  113  Cal.  682  (45  Pac.  Rep.  858). 
Civ.  Code,  §§  1401-1402,  regulating  descent  of  community  property  con- 
strued and  applied.  In  re  Burdick'a  Estate,  112  Cal.*887  (44  Pac.  Rep. 
734). 

Sec.  66.  Louisiana.  (See  Vol.  Ill,  §82;  Vol.  IV,  §69.)  Prop- 
erty bought  during  the  existence  of  the  community  is  presumed  to  be 
community  property,  but  this  presumption  may  be  overcome;  however,  a 
mere  declaration  in  a  deed  that  the  property  was  bought  with  the  separ- 
ate funds  of  the  wife  is  not  sufficient  to  overcome  this  presumption. 
BarUU  v.  Souchon,  48  La.  783  (19  So.  Rep.  941).  When  the  community 
is  dissolved  by  the  death  of  one  of  the  spouses,  the  survivors  and  the 
heirs  are  each  seized  of  one  undivided  half  interest  in  the  community 
property,  subject  to  the  rights  and  privileges  of  the  community  creditors. 
This  interest  can  be  mortgaged  or  sold,  and  is  therefore  subject  to  seizure 
by  a  judgment  creditor  of  the  heir  or  of  the  surviving  spouse.  Succession 
of  Giddens,  48  La.  856  (19  So.  Rep.  125).  The  administrator  of  a  succes- 
sion of  a  deceased  wife  is  without  right  or  authority  to  take  possession  or 
assume  control  of  property  held  in  community  between  the  deceased  and 
the  surviving  husband  and  usufructuary,  or  to  sell  the  same  for  the  pur- 
pose of  paying  debts  of  the  com.munity,  notwithstanding  they  are  debts 
which  the  community  owes  to  the  separate  paraphernal  estate  of  the  wife. 
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Verrier  v.  L<mo,  48  La.  717  (19  So.  Rep.  677).  Until  there  has  been  a 
sale,  or  something  that  is  equivalent,  of  real  property  of  a  community, 
the  interest  of  the  heirs  of  the  deceased  remains,  and  the  survivor  is 
without  power,  by  any  convention  of  his  own,  to  make  a  full  title  to 
another.  Probate  proceedings,  contradictorily  taken  between  the  heirs 
of  the  deceased  wife  and  the  surviving  husband,  to  ascertain  the  value  of 
the  heirs*  net  interest  in  the  community  property,  and  to  fix  the  basis  of 
the  usufructuary's  bond,  cannot  operate  as  a  substitute  for  a  sale  of  their 
interest  therein.  Abes  \,L&oy,  48  La.  40  (18  So.  Rep.  897).  As  to  the 
rights  of  creditors  as  against  a  mortgage  upon  the  community  property 
by  a  surviving  spouse,  see  Newman  v.  Cooper,  48  La.  1206  (20  So.  Rep. 
722).  Civ.  Code,  Art.  883  applied — foreclosure  of  mortgage  held  by  heirs 
on  community  property.  Succession  of  Aron,  48  La.  817  (19  So.  Rep. 
763).  Cancellation  of  community  mortgage — rights  of  wife.  Neal  v. 
Lapleine,  48  La.  424  (19  So.  Rep.  261). 

Sec.  67.  Nevada.  (See  Vol.  Ill,  §  84.)  "The  husband  has 
the  entire  management  and  control  of  the  community  property,  with 
the  like  absolute  power  of  disposition  thereof,  except  as  herein  provided 
as  of  his  own  separate  estate:  provided,  that  no  deed  of  conveyance,  or 
mortgage,  of  a  homestead  as  now  defined  by  law  regardless  of  whether  a 
declaration  thereon  has  been  filed  or  not,  shall  be  valid  for  any  purpose 
whatever  unless  both  the  husband  and  wife  execute  and  acknowledge  the 
same  as  now  provided  by  law  for  the  conveyance  of  real  estate."  Laws, 
1897,  p.  24. 

Sec.  68.  Texas.  (See  Vol.  Ill, §  86;  Vol.  IV,  §70.)  An  agree- 
ment between  husband  and  wife,  after  marriage,  that  each  should  retain 
his  or  her  separate  property,  and  that  the  increase  should  remain  sep- 
arate property  is  void.  Bngleman  v.  Deal,  Tex.  Civ,  App.  (37  S. 
W.  Rep.  652).  Upon  the  death  of  both  husband  and  wife  there  may  be  a 
joint  administration  upon  their  community  estate.  Stephenson  v.  Jfor- 
saUs,  11  Tex.  Civ.  App.  162  (33  S.  W.  Rep.  383). 

Sec.  69.  Washington.  (See  Vol.  Ill,  §  87;  VoL 
IV,  §  71).  The  presumption  that  property  acquired  by  the 
husband  or  wife  during  the  existence  of  the  marital  relation  is 
community  property  is  not  conclusive  but  may  be  overcome 
by  evidence.  Weymouth  v.  Sawtelle,  14  Wash.  32,  (44  Pac  Rep.  109). 
A  debt  contracted  by  the  husband  during  the  existence  of  the  commu- 
nity is  I7rt9na/aei5  a  community  debt,  and  his  wife  cannot  set  aside  an 
execution  sale  made  under  a  judgment  rendered  for  such  debt  without 
showing  that  it  was  his  individual  debt.  Bryant  v.  Stetson  db  Poet  JUill 
Co.,  13  Wash.  St.  692  (43  Pac.  Rep.  931).  Community  real  estate  is  not 
liable  for  the  separate  or  individual  debt  of  the  husband,  although  con- 
tracted in  another  state  where  a  contrary  rule  prevails.  La  Selle  v, 
TTtwfory,  14  Wash.  70(44  Pac.  Rep.  115;  54  Am.  St.  Rep.  855).  Com- 
munity real  estate  is  not  liable  for  the  satisfaction  of  a  judgment  ren- 
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dered  upon  an  accommodation  paper  of  the  husband,  negotiable  in  form, 
in  favor  of  a  bona  fide  holder  who  acquired  the  paper  before  maturity 
without  notice  of  its  accommodation  character  and  in  such  an  action  the 
wife  may  intervene  for  the  purpose  of  having  the  debt  adjudged  not  a 
community  debt.  Ound  v.  Parke,  15  Wash.  393  (46  Pac  Rep.  408).  A 
contract  ol  suretyship  made  by  a  husband  for  a  company  in  which  he 
held  stock  for  the  benefit  of  the  community  may  be  enforced  against  the 
community  estate.  Horton  v.  Donohoe-KeUy  Banking  Co,.  15  Wash.  399 
{Ai,  Pac.  Rep.  409).  Under  Wash.  Gen.  Stat.,  §  1446,  authorizing  a  wife  to 
execute  a  power  of  attorney  to  her  husband  to  sell  or  otherwise  dispose 
ol  her  interest  in  the  community  property,  a  husband  having  such  a 
powei  of  attorney  from  his  wife  may  execute  a  valid  mortgage  on  their 
community  homestead.  Oregon  Mortg.  Co,  v.  Herener,  14  Wash.  515  (45 
Fac.  Rep.  40).  The  levy  of  an  execution  issued  upon  a  judgment 
enforcible  against  the  community  property  upon  all  of  the  husband's 
interest  in  the  property  levied  upon  authorizes  a  sale  of  the  property 
standing  in  his  name  for  the  benefit  of  the  community.  Morton  v.  Dono* 
hoe-KMy  Banking  Co.  15  WaslK899  (46  Pac.  Rep.  409). 
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Sec.  70.  As  to  what  is  a. contract  of  sale — Recovery 
of  purchase  money  upon  rescission.  Where  one  enters 
into  the  possession  of  land  under  a  written  contract  with  the 
owner,  by  the  terms  of  which  it  is  agreed,  upon  his  part,  that 
he  will  pay  to  the  owner  a  certain  sum,  denominated  as 
^'  rent,"  and  at  the  same  time  executes  to  the  owner  his  prom- 
issory note  for  certain  other  sums,  designated  as  "  purchase 
money  for  land,"  it  heing  stipulated  in  the  written  agree- 
ment above  mentioned  that  payment  of  rent  should  not  be 
required  in  the  event  of  the  payment  of  the  purchase  money 
note  first  to  become  due,  and  further,  that,  upon  the  payment 
of  such  first  note,  the  owner  would  execute  to  the  person  so 
entering  a  bond  for  titles,  but  reserving  in  himself  no  right  of 
entry  in  the  event  of  a  failure  to  pay  any  one  of  the  notes,— 
such  a  contract  constitutes  a  contract  of  sale  and  not  a  con* 
tract  of  rental,  the  position  of  the  person  entering  thereunder 
iv^as  that  of  a  purchaser  and  not  a  tenant,  and  if,  upon  default 


§  70,  71  CONTRACTS.  80 

in  payment  of  the  purchase  money,  the  owner  elects  to  rescind 
the  whole  agreement,  and  summarily  evicts  the  purchaser,  the 
latter  is  entitled  to  recover,  in  an  appropriate  action,  any  sums 
paid  as  purchase  money  in  advance  of  the  execution  of  the 
written  agreement  and  notes,  and,  in  addition  thereto,  such 
expenses  as  may  have  been  incurred  by  him  in  making  nec- 
essary improvements  during  the  time  of  his  possession,  less 
the  value,  according  to  the  agreement,  of  the  premises  for 
rent.  Blitch  v.  Edwards^  96  Ga.  606  (24  S.  E.  Rep.  147). 
Letters  passing  between  a  vendor  and  vendee,  when  con- 
strued together,  may  constitute  a  valid  contract  for  the  sale 
of  land,  even  though  they  do  not  specifically  give  the  vendee 
the  right  to  possession.  Corning  \.  Loofnis^XW^x^.  28 
(69  N.  W.  Rep.  85).  Where  an  executory  contract  consists 
of  mutual  promises,  both  parties  must  be  bound,  or  it  will  be 
void  for  want  of  mutuality.  There  can  be  no  valid  contract 
for  the  sale  and  conveyance  of  land,  unless  the  parties 
have  mutually  consented  to  the  same  conditions,  until  there  is 
a  clearly-defined  offer  on  the  one  hand,  and  an  acceptance  on 
the  other  of  the  very  terms  offered.  Heiland  v.  Ertcl^ 
Kan.  App,  (44  Pac.  Rep.  1005).     A  conditional  accept- 

ance of  a  proposition  does  not  constitute  a  contract  until  the 
other  party  has  acquiesced  in  the  conditions.  Middaugh  v. 
Siough,  IGl  111.  812  (43  N.  E,  Rep.  1061). 

Sec.  71.  Construction  of  contracts.  Where  two  per- 
sons enter  into  a  written  contract,  in  which  one  acknowledges 
the  receipt  of  a  portion  of  the  purchase  money  of  a  described 
lot  of  land,  and  agrees  that,  upon  the  payment  of  a  specified 
sum  as  the  balance  of  the  purchase  money  by  a  given  date,  he 
will  make  the  other  party  a  deed  to  the  property,  and  the  lat- 
ter binds  himself  **to  comply  with  the  above  contract  by  date 
named,"  these  are  mutual  and  dependent  covenants;  and  the 
seller,  upon  offering  to  perform  his  portion  of  the  same,  may 
maintain  an  action  against  the  purchaser  for  the  stipulated 
balance  of  purchase  money  without  first  conveying  the  prop- 
erty to  him,  or  putting  him  in  possession.  Morris  v.  McKee^ 
96  Ga.  611  (24  S.  E.  Rep.  142).  While  the  rule  is  that  every 
part  of  a  contract  should  be  given  force  and  effect  if  possible, 
and,  if  the  meaning  of  the  language  of  a  part  only  is  neces- 


81  EPITOMB   OF   CASES.  §  7l>  72 

sarily  uncertain,  such  uncertain  part  must  be  suppressed,  and 
effect  given  to  the  balance,  if  thereby  the  intention  of  the  par* 
ties  can  be  effectuated,  but  if  the  uncertainty  grows  out  of  the 
omission  of  words  which  can  not  be  constructively  supplied, 
and  that  affect  the  whole  clause,  evidently  designed  for  a  par- 
ticular purpose,  which  is  rendered  uncertain  by  such  omission, 
then  the  whole  clause  must  be  suppressed.     Mississippi  R. 
Logging  Co.  v.   Wheelihan,  94  Wis.  96  (68  N.  W.  Rep*.  878). 
Where  the  parties  in  interest  have  placed  a  construction  upon 
their  contract,  the  court  will  enforce  the  contract  as  thus  con- 
strued.     Wysor  V.  Lake  Erie  d  W,  R.  Co.,  148  Ind.  6  (42 
N.  E.  Rep.  858).     Citing,  Pate  v.  French^   122  Ind.  10  (28 
N.  E.  Rep.  678) ;  Heath  v.  West,  68  Ind.  548 ;  Johnson  v. 
Gibson,  78  Ind.  282;  Bish.  Cont.,  §  412.   The  intention  of  the 
parties  should  govern  in  the  construction  of  contracts.      Wolff 
v.  Helbig,  21  Colo.  490  (48  Pac.  Rep.  188).     While  a  valid 
statute  regulating  contracts  is,  by  its  own  force,  read  into,  and 
made  a  part  of,  such  contracts,  it  is  otherwise  as  to  invalid 
statutes.     Palmer  v.  Tingle,  55  O.  St.  428  (45  N.  E.  Rep, 
313).     For  cases  which   depend   upon   particular   facts   and 
illustrate  the  construction  of  land  contracts,  see  Buena  Vista 
Co,  v.  McCandlish,  92  Va.  297  (28  S.  E.  Rep.  781)  ;  Nash  v. 
J(mes,  41  W.  Va.  769  (24  S.  E.  Rep.  592)  ;  Beulah  Marble 
Co.  v.  Mattice,  22  Colo.  547  (45  Pac.  Rep.  482). 

Sec.  72.  Time  as  of  the  essence  of  the  contract. 
Time  is  usually  considered  as  of  the  essence  of  the  contract 
where  the  character  of  the  property  affected  by  it  is  such  that 
it  is  liable  to  sudden  fluctuations  in  value.  Tyler  v.  Cate,  29 
Or.  515  (45  Pac.  Rep.  800).  Where  a  vendor  of  land  sues  the 
vendee  at  law  for  the  recovery  of  damages  for  an  alleged 
breach  by  the  vendee  of  the  executory  contract  of  purchase, 
time  in  such  cases,  at  law,  is  the  essence  of  the  contract ; 
and  the  vendor,  in  order  to  recover,  must  show  himself  to  have 
been  ready,  able,  and  willing  to  convey  by  good  and  perfect 
•  title  promptly  at  the  time  expressly  stipulated.  Frazier 
V.  Boggs,  87  Fla.807  (20  So.  Rep.  245).  In  contracts  for  the 
sale  of  real  estate,  time  of  performance  of  its  stipulation, 
is,  in  equity,  of  the  essence  of  the  contract  producing  loss  or 
forfeiture   of  rights.     Jarvis  v.  Cowger^s  Heirs,  41  W.  Va. 
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268  (28  S.  E.  Rep.  522).  Parties  to  a  contract  for  the  sale  of 
land  may  make  time  of  its  essence,  by  a  distinct  provision  to 
that  effect  in  the  contract ;  where  they  have  done  so  a  court 
of  equity  will  refuse  to  enforce  specific  performance  in  favor  of 
a  party  who  has  been  in  default  unless  strict  performance  has 
been  waived.  Br<ywn  v.  Ulrich,  48  Neb.  409  (67  N.  W. 
Rep.  168).  After  a  vendor  has  accepted  delayed  payments 
upon  a  contract  in  which  time  was  of  its  essence,  he  cannot 
forfeit  such  contract  for  want  of  payment  without  first  giving 
his  vendee  notice  of  his  intention.  Manson  v.  Bragdon^  159 
111.  61  (42  N.  E.  Rep.  888).  Where  the  vendee  has  been  in 
possession  and  title  can  be  made  and  there  are  reciprocal  cove- 
nants and  mutual  forbearances,  equity  will  execute  the  con- 
tract at  the  instance  of  either  party,  although  the  time  for  the 
performance  has  expired,  the  delay  being  explained.  Mullens 
V.  Big  Creek   Gap   C.  d  I.    Co.,        Tenn.  (85  S.  W. 

Rep.  489).  In  an  ordinary  contract  for  the  conveyance 
of  land,  in  which  the  purchase  money  is  to  be  paid  at  a  future 
day,  time  is  not  usually  held  to  be  of  the  essence  of  the  con- 
tract. But  when  the  transaction  is  in  the  nature  of  a  unilateral 
contract,— where  a  party  is  given  an  option  to  acquire  a  right 
by  doing  a  certain  thing  within  a  specified  time, — it  is  held 
that  time  is  essential,  and  that  in  order  to  secure  the  right  he 
must  comply  within  the  specified  period,  yohnson  v.  Part- 
wood,  89  Tex.  285  (84  S.  W.  Rep.  596).  For  a  collection  of 
authorities  on  this  subject,  see  Clarnoy.  Grayson,  80  Ore.  Ill 
(46  Pac.  Rep.  426). 

Sec.  73.  Breach  of  land  contract — Measure  of  dam- 
ages. The  measure  of  the  vendor's  damage  in  case  of  the 
purchaser's  failure  to  pay  the  agreed  purchase  price  is  the 
difference  between  the  agreed  purchase  price  and  the  actual 
value  of  the  land  at  the  time  of  the  breach  of  the  contract 
of  purchase.  Smith  v.  Newell,  87  Fla.  147  (20  So.  Rep. 
249).  Where  there  is  a  contract  to  convey  unimproved  land 
with  warranty  of  title,  and  the  vendee,  before  conveyance  is 
to  be  made,  erects  buildings  upon  the  land  without  request  of 
the  vendor,  in  an  action  on  contract  to  recover  damages  for 
failure  to  convey,  the  vendor's  title  proving  defective,  the  valqe 
of  the  buildings  cannot  be  recovered  by  the  vendee.     Gerberi 
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V.  Congregation  of  the  Sons  of  Abraham^  59  N,  J.  L.  160  (85 
Atl.  Rep.  1121;  59  Am.  St.  Rep.  578).  In  an  action  on 
contract  for  a  breach  of  covenant  to  convey  real  estate  with 
warranty  of  title,  where  the  vendor's  title  is  defective,  nom- 
inal damages  only  can  be  recovered.  Gerbert  v.  CongregU' 
Hon  of  ike  Sons  of  Abraham,  59  N.  J.  L.  160  (86  Atl.  Rep. 
1121;  59  Am.  St.  Rep.  578).  When  the  owner  of  incum- 
bered real  estate  conveys  it  to  another  to  secure  money  which 
he  agrees  to  advance  for  the  purpose  of  discharging  the  in- 
cumbrances thereon,  he  cannot  recover  more  than  nominal 
damages  in  an  action  against  such  grantee  for  failure  to  per- 
form his  contract,  when  he  had  notice  of  the  grantee's  refusal 
to  perform  his  agreement  in  ample  time  to  procure  money 
elsewhere  with  which  to  discharge  the  liens.  Lowe  v.  Turfie, 
147  Ind.  652  (44  N.  E.^Rep.  25;  87  L.  R.  A.  288).  In  an 
action  for  the  breach  of  a  contract  to  convey  a  good  title,  the 
plaintiff  is  entitled  to  recover  '*  adequate  compensation  for  the 
actual  injury,  or  as  it  is  briefly  expressed,  damage  for  the  loss 
of  a  bargain."  Flecton  v.  Spicer,  68  Minn.  454  (65  N.  W. 
Rep.  926).  For  cases  which  depend  upon  particular  facts  and 
illustrate  the  measure  of  damages  for  the  breach  of  a  land  con- 
tract, see  Marsh  v.  Cavanaugh,  15  Wash.  St.  282  (46  Pac. 
Rep.  289)  ;  Warren  v.  Chandler,  98  la.  287  (67  N.  W.  Rep. 
242). 

Sec.  74.  Breach  of  land  contract — Liquidated  dam- 
ages. Whether  the  sum  mentioned  in  a  contract  to  be  paid 
apon  a  breach  thereof  is  to  be  considered  as  liquidated  dam- 
ages or  as  a  penalty  merely  is  always  a  question  of  law  for 
construction  by  the  court.  There  is  no  fixed  or  settled  rule  of 
construction  in  such  case,  but,  in  a  large  measure,  each  case 
must  be  governed  by  its  facts  and  circumstances.  The  sum 
fixed  as  security  for  performance  of  a  contract  containing  a 
number  of  stipulations  of  widely  different  importance,  breaches 
of  some  of  which  are  capable  of  accurate  valuation,  for  any  of 
which  the  stipulated  sum  is  an  excessive  compensation,  is  a 
penalty*  Where  the  sum  is  construed  to  be  liquidated  dam- 
ages it  may  be  recovered  by  the  injured  party  as  upon  the 
special  promise  to  pay  that  fixed  sum.  If  the  sum  be  con- 
strued to  be  merely  a  penalty,  the  injured  party  must  prove 
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not  only  the  breach  of  the  contract,  but  actual  damage  by  rea- 
son thereof.  The  recovery  is  not  limited  to  the  amount  of  the 
penalty.     Smtt/i  v.  Newell,  87  Fla.  147  (20  So.  Rep.  249). 

Sec.  75.  Fraud  —  Representations  as  to  amount^ 
quality  or  value.  Ordinarily  representations  as  to  amount, 
quality  or  value  cannot  be  made  the  basis  of  fraud,  but  when 
the  party  making  them  has  superior  knowledge  in  regard  ta 
the  material  facts,  makes  them  with  the  intention  of  defraud- 
ing the  purchaser  who  relies  thereon,  the  latter  may  lAake  such 
representations  the*  ground  of  his  action.  Moon  v.  McKins* 
try,  107  Mich.  tJ68  (65  N.  W.  Rep.  546) ;  Stochl  v.  Caley,  4& 
Neb.  786  (67  N.  W.  Rep.  788)  ;  Brett  v.  Van  Auken,  99  la. 
558  (68  N.  W.  Rep.  891).  False  representations  as  to  value 
do  not  ordinarily  constitute  fraud,  Moore  v.  Recek,  168  111. 
17  (44  N.  E.  Rep.  868)  ;  but  it  is  otherwise  when  made  by  a 
person  occupying  a  position  of  trust  and  confidence  in  relation 
to  the  party  relying  on  them,  Manley  v.  Felty,  146  Ind.  194 
(45  N.  E.  Rep.  74).  Mere  knowledge  of  the  boundaries  of  a 
tract  of  land  do  not  charge  a  grantee  with  knowledge  of  its 
area,  so  as  to  relieve  the  grantor  from  responsibility  for  his 
false  and  fraudulent  representations  in  reference  thereto.  Cav)" 
ston  V.   Sturgis,         Ore.  (48   Pac.  Rep.  656).     Citing,. 

Estes  V.  Odom,  91  Ga.  600  (18  S.  E.  Rep.  855)  ;  Speed  v. 
Hollingsworth^  54  Kas.  486  (88  Pac.  Rep.  496) ;  Lynch  v. 
Trust  Co.,  18  Fed.  Rep.  486;  Anile  v.  Sexton,  187  111.410 
(27  N.  E.  Rep.  691)  ;  Jacksonx.  Armstrong,  50 Mich.  65  (14 
N.  W.  Rep.  702)  ;  Sears  v.  Stinson,  8  Wash.  615  (29  Pac. 
Rep.  205)  ;  Zedbettery.  Davis,  121  Ind.  119  (22  N.  E.  Rep. 
744). 

Sec.  76.  Fraud — Statements  of  opinion  or  intention^ 
One  who,  as  an  inducement  to  a  sale  of  land,  in  good  faith, 
states  to  the  vendee  that  reliable  third  persons  had  represented 
the  land  to  him  as  being  a  certain  character,  and  who  at  the 
same  time  states  that  he  has  no  personal  knowledge  in  regard 
to  the  land,  does  not  thereby  adopt  such  representations  as 
his  own,  and  rescission  cannot  be  had  merely  because  they 
prove  false.  The  statement  that  such  third  persons  are  relia* 
b}<s  being  merely  the  expression  of  an  opinion,  is  insufficient 
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to  charge  the  vendor  in  an  action  to  rescind,  at  least  where  he 
honestly  believed  them  reliable  when  the  statement  was  made. 
Mo<^e  V.  Scott,  47  Neb.  846  (66  N.  W.  Rep.  441).  The  mere 
expression  of  an  opinion  held  by  the  party  making  it,  cannot, 
standing  alone,  be  held  a  misrepresentation.  The  statement 
must  be  the  affirmation  of  an  existing  fact,  Brady  v.  Cole^ 
164  111.  116  (45  N.  E.  Rep.  488)  ;  and  not  of  a  future  inten- 
tion, Orr  V.  Gooloe,  98  Va.  268  (24  S.  E.  Rep.  1014).  Cases 
depending  upon  particular  facts  and  which  illustrate  what 
constitutes  fraud  in  procuring  a  real  contract.  See  Beasley  v. 
Swinion,  46  S.  C.  426  (24  S.  E.  Rep.  818)  ;  Beckley  v.  River* 
side  Land  Co.,        Va.  (28  S.  E.  Rep.  778) .   It  is  held 

that  there  can  be  no  such  crime  as  obtaining  land  under  false 
pretense.  People  v.  Cummings,  114  Cal.  487  (46  Pac.  Rep. 
2S4).  The  expression  of  an  opinion  by  a  vendor  as  to,  the 
improvements  others  may  make  which  will  enhance  the  value 
of  the  property  cannot  be  made  the  basis  of  a  rescission.  Moore 
V.  Barksdale,         Va.  (25  S.  E.  Rep.  529). 

Sec.  77,  Innocent  misrepresentations — Concealment 
of  facts.  A  party  may  be  charged  with  a  fraud  by  making 
representations  to  another  which  that  other  relies  upon, 
and  he  knows  that  the  other  is  relying  upon  them,  without 
knowing  whether  they  are  true  or  not.  In  such  case  he  is 
responsible  for  the  damages  resulting  from  the  false  repre- 
sentations as  much  as  if  he  knew  they  were  not  true  when  he 
made  them.  Cawston  v.  Sturgis,  29  Ore.  881  (48  Pac.  Rep. 
656).  Citing  Kerr,  Fraud  &  M.  54;  Hamlin  v.  Abell,  120 
Mo.  188  (25  S.  W.  Rep.  516)  ;  Leavitt  v.  Sizer,  85  Neb.  85 
(52  N.  W.  Rep.  882)  ;  Furnace  Co.  v.  Moffatt,  147  Mass. 
408  (18  N.  E.  Rep.  168);  Halcomb  v.  Noble,  69  Mich.  896 
(87  N.  W.  Rep.  497).  '  Busterud  v.  Farrington,  86  Minn. 
820  (81  N.  W.  Rep.  860)  ;  Burns  v.  Dockray,  156  Mass.  185 
(80  N.  E.  Rep.  651) ;  Cooper  v.  Schlessinger,  4  Sup.  Ct.  Rep. 
860;  U.  S.  V.  Camp,2  Ida.  215(10  Pac.  Rep.  227).  Where 
one  sustaining  fiduciary  relations  to  a  vendor  of  real  estate 
conceals  to  his  own  advantage  facts  which  have  come  to  his. 
knowledge  by  reason  of  such  fiduciary  relations  and  thereby 
procures  the  sale  and  conveyance  to  himself,  the  same  may 
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be  set  aside  on  the  ground  of  fraud.     Prince  v.  Du  Puy^  16& 
111.  417  (45  N.  E.  Rep.  298). 

Sec.  78.  Relief  from  fraud — Election  of  remedies — 
Sufficiency  of  proof.  Where  an  agreement  has  been  pro- 
cured by  means  of  material  fraudulent  representations  by  one 
of  the  parties,  the  other  has  his  election  of  equitable  remedies. 
He  may  have  specific  performance,  or  he  may  rescind  the 
agreement.  Friday  v.  Parkhurst  et  ux^  18  Wash.  489  (4ft 
Pac.  Rep.  862).  Where  one  takes  a  conveyance  to  a  certain 
tract  of  land,  on  which  the  grantor  has  falsely  represented 
that  there  is  situated  a  certain  site,  the  remedy  of  the  grantee 
is  a  suit  to  rescind  the  contract  or  for  damages,  and  not  to 
have  the  deed  reformed.  Norris  v.  Colorado  Turkey  Honestone 
Co.,  22  Colo.  162  (48  Pac.  Rep.  1024).  Citing  Sheld.  Subr., 
§  87;  Collins  v.  Swan,  7  Rob.  (N.  Y.)  628;  Willoughhy 
V.  Middlesex  Co,,  8  Mete.  (Mass.)  296;  Lawrence  v.  MonU 
gomery,  87  Cal.  188;  Davis  v.  Clark,  88  N.  J.  Eq.,  579; 
Chambliss  v.  Miller^  15  La.  Ann.  718.  Fraud  is  never  pre- 
sumed, but  must  be  clearly  proved  in  order  to  entitle  the  party 
to  relief  upon  the  ground  that  it  has  been  practiced  upon  him. 
Davidson  v.  Crosby,  49  Neb.  60  (68  N.  W.  Rep.  888).  A 
rescission  of  a  contract  for  the  purchase  of  land  and  the  can* 
cellation  of  conveyances  on  account  of  fraud  of  vendor  is  an 
extraordinary  power  of  equity  and  should  not  be  exercised 
unless  the  fraud  is  clearly  established  and  that  the  false  repre- 
sentations are  relied  on  by  the  purchaser.  Wood  v.  Stauden* 
mayer  et  al,  56  Kas.  899  (48  Pac.  Rep.  760).  In  Alabama  it 
is  held  that  fraud  must  be  made  out  by  clear  and  convincing- 
evidence,  yohnson  v.  Rogers,  112  Ala.  576  (20  So.  Rep. 
929).  Citing,  Hcywle  v.  Land  Co.,  95  Ala.  889  (11  So.  Rep. 
16). 

Sec.  79.  Statutes  in  restraint  of  contracts^Gam* 
bling  contracts.  Liberty  to  acquire  property  by  contract 
can  be  restrained  by  the  general  assembly  only  so  far  as  such 
restraint  is  for  the  common  welfare  and  equal  protection  and 
benefit  of  the  people,  and  such  restraining  statute  must  be  of 
such  a  character  that  a  court  may  see  that  ft  is  for  such  general 
welfare,  protection,  and  benefit.     The  judgment  of  the  gen^ 
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eral  assembly  in  such  cases  is  not  conclusive.  Palmer  v. 
Tingle,  66  O.  St.  428  (46  N.  £.  Rep.  818).  In  Indiana  it  is 
held  that  every  scheme  for  the  division  or  disposition  of 
property  by  chance  is  prohibited  by  law  and  that  every  con- 
tract or  agreement  in  aid  of  any  such  a  scheme  is  void 
as  against  public  policy.  Lynch  v.  Rosenthal y  144  Ind.  86 
(48  N.  E.  Rep.  1108;  65  Am.  St.  Rep.  168). 

Sec.  80.  Contracts  champertous  and  in  restraint  of 
trade.  Where  one  who  has  no  interest  in,  or  title  to,  land, 
accepts  the  deed  thereto  from  another,  but  pays  nothing  for 
the  conveyance-;  and  in  contemplation  of  litigation  to  be 
instituted  by  himself,  agrees  that  if  he  realizes  anything  he 
will  pay  the  grantor  what  is  right  and  if  he  gains  nothing  he 
will  pay  costs  and  expenses,  it  is  held  that  such  deed  is  a 
champertous  contract  and  therefore  void.  Johnson  v.  Hilton, 
96  Ga.  577  (28  S.  E.  Rep.  841).  A  contract,  whereby  a 
railroad  company  grants  to  a  particular  telegraph  company 
the  exclusive  right  to  establish  lines  of  communication  along 
its  right  of  way  is  void,  as  in  restraint  of  trade.  Union  Trust 
Co.  of  New  Tori  v.  Atchison,  T,  it  S.  F,  R.  Co.  {Postal 
Telegraph  Cable  Co., Intervenor).  8  N.  M.  827  (48Pac.  Rep, 
701).  Rev.  St.  U.  S.,  §  6268,  authorizing  telegraph  com- 
panies to  operate  lines  of  telegraph  over  public  domain  and 
along  military  or  post  roads,  etc.,  in  effect  prohibits  a  railroad 
company  from  granting  an  exclusive  franchise  along  its  right 
of  way  to  any  single  telegraph  company.  Union  Trust  Co. 
of  New  York  v.  Atchison,  T.  d  S.  F.  R.  Co.  {Postal  Tele- 
graph Cable  Co.,  Intervenors) ,  8  N.  M.  827  (48  Pac.  Rep. 
701).  Citing,  W.  U  Tel.  Co.  v.  Burlington  d  S.  W.  Ry. 
Co.,  11  Fed.  Rep.  1 ;  Mercantile  Trust  Co.  v.  Atlantic  £  P, 
R.  Co.,  68  Fed.  Rep.  618.  An  agreement  not  to  sell  land  except 
for  a  given  price  is  not  void  as  against  public  policy.  Racke- 
mann  v.  Riverbank  Imp.  Co..  167  Mass.  1  (44  N.  E.  Rep. 
990;  67  Am.  St.  Rep.  427). 

■ 

Sec.  81.  Rescission  of — As  to  what  is  a  disaffirm- 
ance. The  disaffirmance  of  one's  contract  or  deed  may  be 
shown  by  an  effort  to  restore  the  parties  to  "their  original  con- 
dition or  aiiy  other  act  which  unequivocally  manifests  the 
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intention  not  to  be  bound  by  the  contract.  Such  disaffirm- 
ance may  arise  from  conduct  clearly  inconsistent  with  the 
contract.  Thrash  v.  Starhuck,  141  Ind.  678  (44  N.  E.  Rep. 
648).  Citing,  Drake  v.  Ramsay y  5  Ohio  252;  Longy.  WilU 
iamsy  74  Ind.  115;  Scranton  v.  Stewart ^  52  Ind.  68;  Law  v. 
Long,  41  Ind.  586;  Haynes  v.  Bennett,  58  Mich.  15  (18  N. 
W.  Rep.  589)  ;  Pyne  v.  Wood,  145  Mass.  548  (14  N.  E.  Rep. 
775)  ;   Vent  v.  Osgood.  19  Pick.  572. 

Sec*  82.  As  to  the  right  of  rescission — Particular 
cases.  Where  a  sister  conveys  land  to  a  brother  on  an  agree- 
ment that  the  latter  will  support  their  aged  parents  during 
life,  and  the  brother  having  been  put  into  possession  under  a 
deed  of  conveyance  refuses  to  support  the  parents,  but  makes 
haste  to  sell  and  convey  the  land,  the  contract  may  be  rescinded 
and  the  deed  set  aside.  Wilfong  v.  Johnson,  41  W.  Va.  288 
(28  S.  E,  Rep.  780).  One  who  exchanged  his  land  for  a 
stock  of  goods  which  he  had  ample  opportunity  to  examine 
cannot  have  the  contract  rescinded  because  he  overvalued  the 
goods.    Adams  v.  Pardue,        Tex.  Civ.  App.  (86  S.  W. 

Rep.  1015).  The  rule  is,  that  the  right  to  disaffirm  a  contract 
for  fraud,  must  be  exercised  promptly  after  the  discovery  of 
the  fraud.  Wood  v.  Staudenmayer,  56  Kas.  899  (48  Pac.  Rep. 
760).  Citing,  ^^//  v.  Keepers,  89  Kas.  105  (17  Pac.  Rep. 
785).  When  a  deed  is  attacked  for  fraud  and  evidence  is 
insufficient  to  induce  the  court  to  avoid  it  absolutely,  but  there 
are  suspicious  circumstances  as  to  the  adequacy  of  considera- 
tion and  fairness  of  the  transaction,  the  court  will  permit  it 
to  stand  for  the  sum  already  paid.  Morell  v.  Miller,  28  Ore. 
854  (48  Pac.  Rep.  490).  Citing,  Boyd  v.  Dunlaf,  1  Johns. 
Ch.  478;  U.  S.  v.  Griswold,  7.  Sawy.  808  (8  Fed.  Rep.  496). 
A  vendee  is  not  entitled  to  a  rescission  of  a  conveyance  of 
lands  to  him  because  they  are  not  the  lands  he  believed  he 
was  getting,  where  be  could  have  discovered  his  mistake  by 
ordinary  care  and  his  failure  to  do  so  was  not  the  fault  of  the 
vendor.  Beebe  v.  Birkett,  109  Mich.  668  (67  N.  W.  Rep. 
966) •  A  vendee  cannot  have  his  contract  of  purchase  set  aside 
on  account  of  fraud,  where  he,  after  having  full  knowledge 
of  all  the  facts,  and  his  legal  rights,  joins  with  his  vendor  in 
conveying  the  land  to  another  from  whom  he  subsequently 
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takes  the  deed.     Bostick  v.  Haynie^        Tenn.  (86  S.  W. 

Rep.  856)- 

Sec.  83.    Rescission  of-^Placing  parties  in  statu  quo. 
One  who  seeks  to  rescind  a  contract  for  fraud  must  repudiate 
it  and  tender  back  what  has  been  received  by  him  under  its 
terms.     Brady  v.  Cole,  164  111.   116  (46  N.  E.  Rep.  488) ; 
Lovellv.  McCaughey,  8  S.  Dak.  471  (66  N.  W.  Rep.  1085). 
As  to  return  of  consideration  by  one  non  compos,  see  Infants 
and  Insane  Persons.     Where  a  vendor  who  has  received  part 
of  the  purchase  price  and  executed  a  deed  to  his  vendee  which 
is  delivered  in  escrow,  seeks  to  rescind  the  sale  on  account  of 
the  vendee's  unreasonable  delay  in  the  performance  of  the 
conditions  of  the  escrow,  he  must  return  the  purchase  money 
paid  and  make  reimbursement  for  improvements  made.    Tyler 
V.  Caie,  29  Or.  515  (45  Pac.  Rep.  800).     A  sale  of  land  which 
has  been  procured  by  an  agent  of  the  vendor  by  means  of 
promises  which  he  had  no  authority  to  make  and  upon  which 
the  vendee  relies,  may  be  rescinded  by  the  vendee  upon  the 
vendor's  refusing  to  perform  the  promises  of  the  agent,  it 
appearing  that  the  parties  can  be  placed  in  statu  quo.    This 
is  on  the  ground  that  the  vendor  cannot  retain  what  is  benefi- 
cial in  the  transaction  while  disclaiming  that  which  is  onerous. 
Rackemann  v.  Riverbank  Imp.  Co. ,  167  Mass.  1  (44  N.  E.  Rep. 
990;  57  Am.  St.  Rep.  427).     A  vendee  who  seeks  to  rescind 
his  contract  of  purchase  on  account  of  want  of  title  in  his  ven- 
dor will  not  be  held  to  account  for  the  value  of  a  house  upon 
the  land,  which  had  been  destroyed  by  fire,  unless  such  destruc- 
tion was  the  result  of  the  vendee's  negligence.     Mackey  v. 
Bowles,  90  ^H.  ?«>  ^[25  S,  E.  Rep.  884). 
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Sec.  84.  Limitations  upon  corporate  holding  of 
land  and  making  of  contracts.  Under  Virginia  Code,  1887, 
§  1078,  which  limits  the  quantity  of  land  to  be  held  by  a  rail- 
road, it  is  held  that  where  land  in  excess  of  the  amount  per- 
mitted has  been  conveyed  to  a  railroad,  it  can  make  a  valid 
title  to  its  purchaser ;  and  that  the  only  remedy  for  a  violation 
of  this  statute  is  by  proceedings  against  a  corporation  to  forfeit 
its  charter,  Fayette  Land  Co.  v.  Louisville  £  N.  R,  Co.y  98 
Va.  274  (24  S.  E.  Rep.  1016).  Statutory  restrictions  upon 
corporations  as  to  the  amount  of  land  which  they  may  hold 
will  not  be  extended  by  implication  to  incorporated  societies 
which  are  authorized  to  incorporate  under  the  statutes,  but 
which  in  fact  have  not  incorporated  and  do  not  assume  to  act  as 
corporations.  Alden  v.  Rector  of  St.  Reter^s  Parish^  158  111. 
681  (42  N.  £.  Rep.  892).  In  the  absence  of  legislative  restraint, 
a  city  council  has  the  right  to  take  and  hold  land  by  devise 
under  a  will.  Mcintosh  v.  Charleston^  45  S.  C.  684  (28  S.  E. 
Rep.  948).  A  statute  imposing  certain  conditions  upon  a 
foreign  corporation  in  order  for  it  to  transact  business  in  a 
certain  state  will  not  be  construed  so  as  to  a£Pect  the  right  of 
such  corporation  to  enforce  valid  contracts  made  with  it  before 
the  passage  of  the  statute.  Pioneer  Sav,  db  Loan  Co.  v.  Can- 
non, 96  Tenn.  599  (86  S.  W.  Rep.  886 ;  54  Am.  St.  Rep.  858 ; 
88  L.  R.  A.  112).  An  agreement  in  a  trust  deed  executed  to 
a  foreign  corporation  of  Louisiana  to  the  eflPect  that  the  laws 
of  Arkansas  are  to  govern  in  the  construction  of  the  obligation 
secured  thereby  is  not  doing  business  in  Arkansas  by  such 
corporation  so  as  to  bring  it  within  the  statute  imposing  con- 
ditions upon  foreign  corporations  in  order  that  their  transac- 
tions may  be  binding  on  citizens  of  that  state.  British  <&  A, 
Mortg.  Co.  V.   Winchell,  62  Ark.  160  (84  S.  W.  Rep.  891). 
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Sec.  85.  Same^Foreign  corporations.  Unless 
prohibited  by  the  law  creating  it»  a  foreign  corporation 
organized  for  the  purpose  of  **  mining  and  milling  of  gold  or 
other  minerals  **  in  another  state  may  acquire  and  dispose  of 
real  estate  in  such  state  in  furtherance  of  the  objects  of  its 
creation.  Barcelh  v.  Hapgood^  118  N.  C.  712  (24  S.  E.  Rep. 
124) .  The  court  say :  "  While  a  foreign  corporation  is  not 
authorized  to  exercise  powers  in  another  state  not  granted  in 
its  charter,  Diamond  Match  Co,  v.  Register  of  Deeds ^  51 
Mich.  145  (16  N.  W.  Rep.  814);  Bank  v.  Godfrey,  2S  III. 
581,  yet,  where  the  privileges  of  holding  real  estate  is  therein 
conferred,  it  may,  under  the  rules  of  comity,  buy,  hold,  and  sell 
landtothe  same  extent  that^domestic  corporations  are  author- 
ized to  deal  in  it.  And,  whether  foreign  or  domestic,  if  author- 
ized to  hold  land  at  all,  they  have  all  of  the  powers  of  an  indi- 
vidual in  relation  to  it,  except  in  so  far  as  they  are  expressly 
restricted  by  law.  Lancaster  v.  Improvement  Co.,  140  N.  Y. 
676  (85  N.  E.  Rep.  964 ;  24  L.  R.  A.  822,  and  note)  ;  Com.  v. 
New  rork,  Z.  E,  d  W.  R.  Co.,  129  Pa.  468  (18  Atl.  Rep. 
414;  15  Am.  St.  Rep,  724,  and  note)  ;  Blair  v.  Insurance  Co,, 
10  Mo.  559  (47  Am.  Dec.  129,  and  note) ;  Ducate  v.  City  oj 
Chicago,  48  111.  172  (95  Am.  Dec.  529,  and  note)  ;  2  Mor. 
Priv.  Corp.  §§960-965.'* 

Sec.  86.  Deeds  and  Mortgages  by — Power  to  make 
^-Manner  of  execution.  Construing  and  applying  Cal.  Civ. 
Code,  §§  2809, 2810,  it  is  held  that  an  unauthorized  mortgage  of 
a  corporation  can  only  be  ratified  in  the  same  manner  that  the 
corporation  could  have  conferred  original  authority  to  execute 
the  same.  Blood  v.  La  Serena  Land  (&  W.  Co.,  118  Cal. 
221  (45  Pac.  Rep.  252).  A  conveyance  of  the  real  estate  of 
a  corporation  shown  to  have  been  executed  by  one  as  its  agent 
in  pursuance  of  a  resolution  passed  by,  and  entered  upon  the 
minutes  of,  such  corporation  is  prima  facie  valid.  Barcello 
V.  Hapgood,  118  N.  C.  712  (24  S.  E.  Rep.  124).  The  power 
of  a  municipality  to  incumber  by  mortgage  lands  devoted  to 
public  purposes,  cannot  be  inferred  from  authority  given  to  sell 
such  lands.  Vaughn  v.  Board  of  ComWs,  118  N.  C.  686  (24 
S.  E.  Rep.  425).  Where  the  board  of  directors  of  a  corpora- 
tion having  general  power  to  execute  such  obligations,  execute 
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a  note  and  mortgage  in  the  name  of  the  corporation,  under  its 
seal,  attested  by  the  signatures  of  the  president  and  secretary , 
which  mortgage  is  recorded  on  the  day  of  its  execution  and  a 
record  of  their  proceedings  is  made,  the  execution  of  such 
mortgage  cannot  be  assailed  upon  foreclosure  on  account 
of  the  failure  of  the  directors  to  observe  certain  rules 
and  regulations  of  the  corporation  enacted  for  the  internal 
management  of  its  affairs,  no  director  or  stockholder  having 
taken  any  previous  action  to  disaffirm  such  mortgage.  Ashley 
Wire  Co.  v.  niinois  Steel  Co.,  164  111.  149  (45  N.  E.  Rep. 
410 ;  58  Am.  St.  Rep.  187) .  New  Jersey  Pub.  Laws  1898,  p. 
121,  ch.  67,  construed  and  applied — power  of  consolidating 
corporations  to  execute  mortgages.  Camden  Safe'Deposit 
£  T,  Co.  v.  Burlington  Carpet  to.,        N.  J.  Eq.  (88 

Atl.  Rep.  479).  Where  the  management  of  a  corporation  is 
vested  in  a  board  of  three  directors,  a  majority  of  whom  can 
control,  and  the  corporation  acquiesces  for  four  years  in  the 
management  of  its  affairs  by  two  members  of  such  board  who 
are  officers  of  the  corporation,  a  conveyance  of  land  authorized 
by  such  members  to  the  other  director  cannot  be  attacked  by 
the  creditors  of  such  corporation  on  the  ground  that  the  sale 
was  not  authorized  at  a  director's  meeting,  as  against  a 
bank  holding  as  a  pledge  the  purchase  money  notes  arising 
out  of  the  transaction,  upon  which  it  has  advanced  money  to 
such  a  corporation.  Estes  v.  German  Nat.  Bank,  62  Ark.  7 
(84S.  W.  Rep.  85). 

Sec.  87.  Ultra  vires.  The  United  States  statute, 
national  banking  act.  Rev.  Stat.  U.  S.,  §  5186,  provides  that 
'*  no  association  shall  transact  any  business  except  such  as  is 
incidental  and  necessarily  preliminary  to  its  organization, 
until  it  has  been  authorized  by  the  comptroller  of  the  cur- 
rency to  commence  the  business  of  banking."  Construing 
and  applying  this  statute  it  is  held  that  the  lease  of  real  estate 
upon  which  to  conduct  its  banking  business  by  a  national 
bank  before  it  is  authorized  by  the  comptroller  of  the  cur* 
rency  to  commence  the  business  of  banking,  is  ultra  vires  and 
void  and  that  no  action  can  be  maintained  by  the  lessor  upon 
such  lease.  However,  the  lessee  may  recover  from  the  lessor 
the  amount  of  benefits  the  latter  has  derived  from  the  pos- 
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session  of  the  premises.  Where  benefits  have  been  received 
under  an  ultra  vires  agreement,  relief  granted  is  not  upon  the 
basis  that  a  yalid  or  merely  voidable  contract  has  been  entered 
into ;  the  act  not  being  malum  in  sCy  the  parties,  as  near  as 
possible,  will  be  restored  to  their  original  condition.  McCor- 
mick  v.  Market  National  Banky  162  111.  100  (44  N.  E.  Rep. 
881).  Citing,  Pennsylvania  R.  Co.  v.  St,  LouiSj  A.  <&  T,  H, 
R.  Co.,  118  U.  S.  290  (6  Sup.  Ct.  Rep.  1094) ;  Oregvn  Ry.  £ 
Nav.  Co.  V.  Oregonian  Ry.  Co.,  180  U.  S.  1  (9  Sup.  Ct.  Rep. 
409);  Thomas  y.  Railroad  Co.,  101  U.  S.  71;  Society  v. 
Cr<rwell,  65  111.  458-458.  In  New  York  it  is  held  by  a 
divided  court  that  a  corporation  lessor  may  recover  rent  for 
the  use  and  occupation  of  prop>erty  under  a  lease  by  it  which 
is  ultra  vires.  Bath  Gaslight  Co.  v.  Claffy,  151  N,  Y.  24 
(45  N.  E.  Rep.  890;  86  L.  R.  A.  664).  See  opinion  for 
exhaustive  collation  of  authorities  on  ultra  vires  contract.  A 
contract  by  a  banking  corporation  to  engage  in  the  operation 
of  a  mine  is  ultra  vires.  Weston  v.  Mstey,  22  Colo.  884  (45 
Pac.  Rep.  867). 

Sec.  88.  Municipalities — Rights  of  lessee  of  market 
stall.  The  licensed  occupant  of  a  stall  in  a  market  house,  has 
no  such  interest  in  the  soil  as  he  acquires  by  virtue  of  a  con- 
tract of  lease  for  a  store  or  dwelling-house  ;  he  cannot  recover 
possession  of  it  by  an  action  in  ejectment  if  wrongfully  evicted. 
If  the  occupant  of  such  a  stall  attempts  to  hold  it  in  violation 
of  the  ordinance  of  the  city  he  may  be  removed  by  the  officers 
in  a  summary  manner,  they  using  no  more  force  than  is  neces* 
sary  to  remove  him.  Hutchins  v.  Town  of  Durham^  118  N. 
C.  457  (24  S.  E.  Rep.  728;  82  L.  R.  A.  706). 

Sec.  80.  Municipalities  and  officers — Liability  for 
wrongs  and  assessments,  A  municipal  corporation,  together 
with  its  officers  and  servants,  may  be  liable  for  a  trespass  for 
removing  a  fence,  cutting  down  trees  and  building  a  sidewalk, 
under  the  mistaken  belief  that  the  enclosure  was  an  encroach- 
ment on  the  street.  Brink  v.  Borough  of  Dunmore,  174  Pa. 
St.  895  (84  Atl.  Rep.  598).  It  is  held  that  a  municipal  ordi- 
nance cannot  create  a  civil  liability  against  a  person  violating 
it  and  in  favor  of  one  who  is  injured  thereby ;  and  that  a  city 
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is  not  liable  for  damages  resulting  from  a  failure  to  enforce 
ordinances  governing  public  safety.  Moran  v.  Pullman  Pal" 
ace  Car  Co.,  184  Mo.  641  (86  S.  W.  Rep.  659 ;  56  Am.  St, 
Rep.  548).  The  negligent  omission  of  a  public  officer  to  per- 
form a  ministerial  duty  or  an  improper  discharge  thereof, 
renders  him  liable  to  be  enjoined  and  to  respond  in  damages 
to  the  injured  party.  Wright  v.  Shanahan^  149  N.  Y.  495 
(44  N.  E.  Rep.  74).  A  city  having  contracted  for  the 
improvement  of  a  street  abutting  school  property  not  subject 
to  taxation*  or  assessment,  is  liable  to  the  contractor  for  the 
improvement.    Louisville  v.  Leatlierman^         Ky.  (85  S. 

W.  Rep.  625). 

Sec.  00.  Municipalities — Leasing  of  public  property 
and  public  rights.  In  New  Jersey  it  is  held  that  in  order  to 
authorize  a  lease  of  lands  belonging  to  a  town  the  common 
council  must  first  pass  an  ordinance  directing  such  lease  to  be 
executed ;  it  cannot  be  done  by  resolution.  State  v.  Inhabit 
tants  of  PhilUpsburg,  58  N.J.  L.  506  (88  Atl.  Rep.  852).  A 
public  corporation  vested  with  powers  by  the  state  to  be  exer- 
cised for  the  public  cannot  transfer  to  another  the  exercise  of 
such  powers,  and  make  a  lease  of  its  property  necessary  to 
enable  it  to  execute  its  functions,  without  legislative  consent. 
Persons  dealing  with  a  corporation  must  take  notice  of  what 
is  contained  in  the  law  of  the  organization,  and  must  be  pre- 
sumed to  be  informed  of  the  restrictions  annexed  to  the  grant 
of  power  by  the  law  by  which  the  corporation  is  authorized  to 
act.  Smith  v.  Cornelius,  41  W.  Va.  59  (28  S.  E.  Rep.  599 ; 
80  L.  R.  A.  747).  As  to  the  power  of  a  city  to  lease  a  por- 
tion of  its  water  front  to  a  steamship  company  for  use  as  a 
wharf,  and  construction  of  a  particular  lease  of  this  character » 
see  Pacijic  Coast  S.  S.  Co.  v.  Kimball,  114  Cal.  414  (46  Pac. 
Rep.  275).  Cities  have  no  power  to  make  contracts  or  to  pass 
by  laws  which  shall  cede  away,  control,  or  embarrass  their 
legislative  or  governmental  powers,  or  which  shall  disable 
them  from  performing  their  public  duties.  State  ex  rel.  St. 
Z.  Und.  Serv.  Co,  v.  Murphy,  184  Mo.  548  (84  S.  W.  Rep. 
51 ;  56  Am.  St.  Rep.  515 ;  84  L.  R.  A.  869).  Virginia  Code 
1819, 1  Rev.  Code,  p.  250,  ch.  71,  §  16 ;  Code  1849,  p.  255,  ch. 
50,  §  1;  Acts  1878-79,  p.  800,  ch.  58,  §  7,  construed  and 
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applied— lands  held  by  coanty  for  public  buildings — use  of  and 
contracts  concerning.  Alleghany  Co.  v.  Parrish^  98  Va.  615 
(25  S.  E.  Rep.  882).  In  the  absence  of  statutory  authority 
county  commissioners  cannot  lease  rooms  in  a  court  house  to 
be  used  for  private  purposes.  State  ex  reL  Scott  v.  Hart^  144 
Ind.  107  (48  N,  E.  Rep.  7;  88  L.  R.  A.  118). 

Sec.  91.  Legislative  power  to  authorize  cities  to 
divert  public  property  to  the  use  of  railroads — Construc- 
tion of  statutes.  Minn.  Gen.  Stat.  1894,  §  2680,  provides 
that  '*  The  common  council,  board  of  aldermen,  trustees,  com- 
missioners or  other  corporate  authorities  of  any  city,  town, 
village  or  other  municipal  corporation,  are  hereby  authorized 
and  empowered  to  grant,  sell,  convey  or  lease  any  public 
grounds  or  place  within  their  corporate  limits  to  any  railroad 
corporation  ;  subject  nevertheless  to  all  the  rights  of  the'orig- 
bal  proprietors  of  such  grounds."  Construing  and  applying 
this  statute  to  an  ordinance  authorizing  a  railway  company  to 
construct  a  freight  house  upon  a  public  levee  or  landing,  the 
court  say  that  the  language  of  this  section  is  '  *  broad  enough 
to  permit,  if  not  require*  a  construction  which  would  effect 
a  purpose  which  the  legislature  has  no  power  to  authorize. 
It  would  authorize  the  absolute  sale  or  gift  of  any  public 
ground,  for  whatever  purpose  dedicated,  to  any  railroad  com- 
pany, to  be  used  for  any  purpose  for  which  such  company 
might  hold  or  use  real  estate,  and  thus  wholly  extinguish  all 
rights  of  the  public  in  the  premises.  The  legislature  has  no 
8uch  unlimited  power  over  land  dedicated  to  a  specific  and 
particular  public  use,  but  it  does  not  follow  that  the  statute  is 
wholly  void  and  ineffectual  for  any  purpose.  Its  operation 
may  be  cut  down  by  construction  within  the  limits  of  the 
legislative  powers,  and  held  effectual  to  authorize  a  munici* 
pality  to  grant  to  a  railroad  company  any  rights  or  privileges 
in  public  grounds  which  the  legislature  itself  might  have 
granted;  that  is,  any  rights  or  privileges  consistent  and  in 
conformity  with  the  purposes  for  which  such  grounds  were 
dedicated.  We  cannot  agree  with  the  contentions  of  plain- 
tiff's counsel  that  this  general  statute  has  been  by  implication 
repealed  as  to  the  city  of  St.  Paul  by  subsequently  enacted 
provisions  of  the  city  charter,  or  that  the  statute  does  not 
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apply  to  public  grounds  of  the  character  of  this  levee."  City 
of  St.  Paulv,  Chicago,  M.  £  St.  P.  Ry.  Co.,  68  Minn.  880 
(68  N.  W.  Rep.  458). 

Sec.   92.     Power  of  city  to  authorize  the   use  of  a 
street  for  a  freight  house.     If  is  held  that  a  city  charged  by 
its  charter  with  the  ''care,  supervision  and  control  "of  its 
highways  and  streets  and  authorized  to  grant  the  right  of  way 
over  the  same  to  horse  or  steam  railway  companies  and  agree 
upon  the  terms,  manner  and  conditions  of  such  grants,  has  no 
power  to  grant  to  a  railway  company  the  right  to  construct 
and  maintain  a  freight  house  for  its  own  exclusive  use  upon 
any  "  public  levee  "  in  the  city.      City  of  St.  Paul  v.  Chicago 
M.  d'  St.  P.  Ry.   Co.,  68  Minn.  880  (65  N.  W.  Rep.  649). 
The  court  say :  *'  It  is  elementary  law  that  a  municipal  cor- 
poration has  no  proprietary  rights  in  the  streets,  levees,  or  other 
public  grounds  within  its  limits.     Whatever  rights  it  has  it 
holds  merely  in  trust  for  the  public.     It  is  equally  elementary 
that  all  its  powers  over  such  public  grounds  are  derived  from 
the  legislature.     It  can  exercise  no  power  over  them,  except 
such  as  is  given   it  by   the  legislature,   either  express  or  by 
necessary  implication.     It  is  also  well  settled  that  a  grant  of 
power  to  a  city  to  grant  any  privileges  or  rights  in  streets  or 
other  public  grounds  is   to  be   strictly   construed,  and  not 
enlarged  by  construction,  and,  if  there  is  a  fair  or  reasonable 
doubt   as  to  the  existence  of  its  power,  it  will   be   resolved 
against  the  municipality."   *  *  *  "  We  have  not  overlooked 
the  difference  between  a  *  street '  and  a  *  levee.'     A  street  is 
designed  exclusively  for  the  purpose  of  travel  and  intercom- 
munication. The  word  '  levee,*  as  used  in  the  West  and  South, 
means  a  landing  place  for  vessels,  and  for  the  delivery  of  mer- 
chandise to  and  from  such  vessels,  and,  as  incident  to  that,  for 
the  temporary  storage  of  the  merchandise.  Hence,  some  things 
might  be  a  proper  use  of  a  public  levee  which  would  constitute 
a  misuser  of  a  street.  For  example,  the  erection  and  maintenance 
of  a  warehouse  as  a  place  for  the  receipt  and  delivery  and  tem- 
porary storage  of  goods  while  in  transit  would  probably  be  a 
proper  use  of  a  levee,  provided  it  was  open  to  the  common  use 
of  all  on  the  same  terms.     This  would  be  in  aid  of  and  neces- 
sary to  the  main  object  for  which  a  levee   is  designed.     But 
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this  is  a  very  different  thing  from  giving  a  particular  person 
or  corporation  the  right  to  occupy  a  levee  as  a  site  for  its 
warehouse  solely  for  its  own  busin*ess,  and  to  the  exclusion  of 
the  general  public,  as  was  attempted  by  the  ordinance  in 
question.  The  fact  that  the  common  council  stipulated  that 
a  small  part  of  the  structure  might  be  used  by  the  public  for 
wharfage  and  transfer  purpose  does  not  alter  the  case.  It  can 
hardly  be  necessary  to  say  that  the  fact  that  the  defendant 
may  have  expended  its  money  on  the  faith  of  this  ordinance 
creates  no  equitable  estoppel  against  the  public,  whose  mere 
trustee  the  city  is  in  prosecuting  this  suit.  The  defendant  was 
bound  to  take  notice  of  the  extent  of  the  powers  of  the 
common  council  from  which  it  obtained  the  ordinance." 


COVENANTS. 


EPITOME  OP  CA8B8. 

Sec,  93.  Personal  covenants.  A  grantee's  cause  of 
action,  against  a  grantor  for  conveying,  through  mutual  mis- 
take, land  other  than  that  intended  to  be  conveyed,  is  personal 
to  the  grantee,  and  not  a  covenant  running  with  the  land. 
Narris  v.  Colorado  Turkey  Honestone  Co,^  22  Colo.  162 
(48  Pac.  Rep.  1024).  Citing;  Sheld.  Subr.,  §  87 ;  Collins  v. 
Swan,  7  Rob.  (N.  Y.)  628;  Willoughhy  v.  Middlesex  Co.^ 
8 Mete.  (Mass.)  296;  Lawrence  v.  Montgomery,  87  Cal.  188; 
Davis  V.  Clark,  88  N.  J.  Eq.  679 ;  Chamhliss  v.  Miller,  15 
La.  Ann.  718. 

Sec.  04.  Covenants  running  with  the  land.  A  cove- 
nant against  incumbrances  which  are  a  money  charge  on  the 
land  runs  with  the  land,  and  an  action  may  be  maintained 
thereon  by  a  remote  grantee,  who  has  discharged  the  incum- 
brances, although  such  covenant  is  one  of  the  covenants  in  a 
mortgage  through  which  he  acquired  his  title  to  the  land  by  a 
purchase  thereof  at  »  foreclosure  sale.  Security  Bank  v« 
Holmes,  65  Minn.  581  (68  N.  W.  Rep.  118 ;  60  Am.  St.  Rep. 
495).    A  covenant  by  a  grantor  that  he  "  doth  hereby  cove- 


§  94-96  COVENANTS.  98 

nant,  promise,  and  agree  that  the  house  on  the  lot  adjoining 
shall  be  forever  hereafter  restricted  from  having  any  building 
or  part  of  a  building  attached  to  said  messuage  thereon  erected 
of  a  greater  height  than  ten  feet  from  the  surface  of  the  yard," 
which  is  imposed  in  a  subsequent  conveyance  of  such  adjoin* 
ing  lot  upon  the  grantee  and  his  assigns  forever,  wrill  be  con- 
strued as  running  with  the  land.  Landell  v.  Hamilton^  176  Pa. 
St.  827  (84  Atl.  Rep.  668 ;  84  L.  R.  A.  227).  A  covenant  by 
a  railroad  company,  in  consideration  of  the  grant  of  the  right 
of  way  to  it,  **  to  build  and  maintain  a  good  fence  on  the  right 
of  way  herein  conveyed,  immediately  on  the  completion  of 
the  railroad,''  runs  with  the  land.  I^ake  Erie  <^  W.  R.  Co 
V.  Power,  15  Ind.  App.  179  (48  N.  E.  Rep.  959). 

Sec.  05.  Covenants  in  conveyance  by  life  tenant  and 
reversioner.  Where  the  life  tenant  and  the  reversioner  con- 
veyed the  top  story  of  a  building  on  their  land  to  C,  the 
reversioner  covenanting  to  erect  and  maintain  the  roof  upon 
such  building,  which  covenant  is  performed  by  him  as  to  the 
erection  of  the  roof,  and  then  the  life  tenant  and  the  rever- 
sioner convey  the  remainder  of  the  premises  to  another,  C. 
cannot  enforce  against  the  latter  the  reversioner's  covenant  to 
maintain  the  roof,  while  the  life  tenant  is  living,  for  during 
such  period  the  last  grantee  holds  under  the  life  estate  and  not 
under  the  reversion,  and  at  most  is  only  liable  to.  contribute 
his  equitable  share  of  the  cost  of  maintaining  the  roof. 
Rochester  Lodge  No.  £1,  A.F.  4&  A,  M.  v.  Graham,  65  Minn. 
457  (68  N.  W.  Rep.  79;  87  L.  R.  A.  404). 

Sec.  96.  Covenants  of  ivarranty.  An  agreement  under 
seal  by  a  vendor  to  refund  a  part  of  the  purchase  price  paid 
him  for  land  ''  in  the  event  of  its  being  legally  decided  that 
the  title  to  said  land  *  *  *  is  invalid,  and  the  land  is 
recovered  by  anyone  having  a  superior  title,"  amounts  to  a 
covenant  of  warranty  upon  which  there  may  be  a  recovery  for 
a  loss  of  a  portion  of  the  land;  Lehman  v.  Given,  Vll  Pa. 
580  (85  Atl.  Rep.  864).  A  grantee's  right  to  rely  upon  the 
grantor's  covenant  of  warranty  is  not  affected  by  the  fact  that 
he  had  knowledge  that  the  title  conveyed  to  him  was  defect- 
ive.     Batierion  v.  Smith,  8  Kan.  App.  419  (48  Pac.  Rep 
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275).  A  covenant  of  one  conveying  land,  that  he  will "  wan 
rant  and  defend  the  same  against  all  lawful  claims  whatso- 
ever,'* includes  an  incumbrance,  the  existence  of  which  is 
mentioned  in  the  conveyance,  but  no  exception  is  made  as  to 
it.     JVeiion  V.  IVeldon,  109  Mich.  856  (67  N.  W.  Rep.  888). 

Sec.  07.  Covenants  against  incumbrances.  An  exist- 
ing  easement  is  a  breach  of  a  covenant  against  incumbrances. 
Moore  v.  ^o/inston,  108  Ala.  824  (18  So.  Rep.  825).  An 
exception  from  a  covenant  against  incumbrances  of  "  taxes 
assessed  "  for  a  certain  year  does  not  include  special  assess- 
ments made  for  local  improvements.  Smith  v.  Abington  Sav, 
Bank,  165  Mass.  285  (42  N.  E.  Rep.  1188).  The  right  to  the 
benefit  of  the  covenant  is  unafiected  by  the  fact  that  the  party 
claiming  it  had  notice  of  the  existence  of  the  incumbrance. 
Evans  v.  Taylor,  177  Pa.  St  286  (85  Atl.  Rep.  685). 

Sec.  08.  Breach  of  covenants.  Where  a  covenant 
which  runs  with  the  land  was  executed  in  the  special  interest 
of  the  possessory  title,  a  tenant  from  year  to  year  may  main- 
tain an  action  for  a  breach  thereof  as  to  the  extent  he  has  been 
damaged  by  such  breach.  Lake  Erie  <£  W.  R.  Co,  v.  Power ^ 
15  Ind.  App.  179  (48  N.  E.  Rep.  959).  Where  a  statute 
(Ky.  Stat.  1894,  §  498)  provides  that  a  '*  covenant  of  general 
warranty  "  in  a  conveyance  is  equivalent  to  a  covenant,  in 
terms,  to  warrant  the  title  "against  the  claims  and  demands  of 
all  persons  whatsoever,"  and  is,  in  e£Fect,  a  ''  general  war- 
ranty "  of  the  title,  it  is  held  that  in  an  action  for  a  breach  of 
warranty  in  a  deed  containing  such  general  covenant,  in  which 
the  deed  is  filed,  it  is  sufficient  for  the  complaint  to  state  in 
substance  the  nature  of  the  covenant  in  the.  deed.  It  is  no 
defense  to  allege  that  the  land  conveyed  was  not  worth  the 
purchase  price.  Brady  v.  Peck^  99  Ky.  42  (84  S.  W.  Rep. 
906;  ^85  S.  W.  Rep.  628).  A  judgment  against  a  grantee  in 
an  action  by  him  on  a  covenant  of  seisin  is  not  a  bar  to  a  sub- 
sequent action  by  him  for  a  breach  of  a  covenant  in  the  same 
deed  against  incumbrances.  Moore  v.  yohnston,  108  Ala. 
824  (18  So.  Rep.  825).  In  North  Carolina  the  statute  of 
limitations  does  not  begin  to  run  against  an  action  for  a  breach 
of  warranty  until  there   has  been  an  ouster,  although  the 
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grantee  knew  that  the  title  conveyed  was  defective.  Mizelt 
V.  Ruffin,  118  N.  C.  69  (28  S.  E.  Rep.  927). 

Sec.  00.  Breach  of  covenants — Eviction.  A  cove- 
nant of  warranty  is  broken  by  the  eviction  of  the  grantee  on 
account  of  the  foreclosure  of  a  mortgage  executed  by  the  grantor 
prior  to  his  covenant.  Jackson  v.  McAulcy^  18  Wash.  St.  298 
(48  Pac.  Rep.  41 ).  Where  a  deed  conveys  no  title  to  the  grantee 

he  is  not  bound  to  wait  for  an  eviction  before  he  can  main- 

< 

tain  an  action  for  breach  of  covenant.  Bolinger  v.  Brake^  4 
Kan.  App.  180  (45  Pac.  Rep.  950).  Surrender  of  possession 
by  a  covenantee  to  one  asserting  a  title  which  is  adjudged 
paramount,  is  a  constructive  eviction  which  gives  the  cove- 
nantee a  right  of  action  on  his  covenant.  Wagner  v.  Finne* 
gan,  65  Minn.  115  (67  N.  W.  Rep.  795). 

Sec.  100.     Measure  of  damages  for  breach  of  cove* 

nants.  The  measure  of  damages  for  breach  of  warranty  aris- 
ing on  account  of  failure  of  title  to  part  of  the  land  conveyed 
is  the  value  of  such  part  with  interest  from  the  delivery  of  the 
deed.  Hunt  v.  Nolen,  46  S.  C.  856  (24  S.  E.  Rep.  810).  S. 
C.  Act,  1824  p.  24,  §  4,  as  amended  in  1879,  which  provides 
that  the  measure  of  damages  for  the  breach  of  a  covenant  shall 
be  the  amount  of  purchase  money  with  legal  interest  *'  from 
the  time  of  eviction,"  applies  only  to  cases  where  there  is  an 
actual  eviction  and  does  not  apply  where  the  breach  of  war- 
ranty is  a  total  failure  of  title  to  a  part  of  the  land  conveyed 
of  which  portion  the  grantee  has  never  had  possession.  Hunt 
V.  Noel,  46  S.  C.  551  (24  S.  E.  Rep.  &i8).  Where  the  breach 
is  of  a  covenant  by  a  railroad  company  to  maintain  a  fence 
along  its  right  of  way,  loss  of  crops  or  pasture  by  the  cov- 
enantee is  an  element  of  damages.  Lake  Erie  d  W.  R.  Co. 
V.  Power,  15  Ind.  App.  179  (48  N.  E.  Rep.  959). 

Sec.  101.  Breach  of  covenant  of  seisin.  In  an  action 
for  breach  of  covenant  of  seisin  it  is  sufficient  for  the  plaintiff 
to  negative  the  words  of  the  covenant.  Evans  v.  Fulton, 
184  Mo.  658  (86  S.  W.  Rep.  280).  A  covenant  of  seisin  is 
broken,  if  at  all,  so  soon  as  made,  and  thereby  an  immediate 
action   accrues   to   him   who   has   received   it.     Bolinger  v*. 


101  BPITOMB   OP   CASES.  g  101»  102 

Brake^  4  Kan.  App.  180  (45  Pac.  Rep.  050).  A  grantor's 
covenant  that  he  is  *^  seized  hi  fee  simple  "  of  the  property  and 
has  **  good  right  and  full  pOw^  to  convey  the  same,'*  is 
broken  as  soon  as  made  wh^e*  t)fe.  property  is  a  part  of 
a  public  street.  Daisy  Realty  CoS\^  'Brawn^  Ky. 
(85 S.  W.  Rep.  687).  /  •/ 

Sec.  102.  Measure  of  damages  for  breach  of  covenant 
of  seisin.  In  the  recent  case  of  Bolinger  v.  Brikct^'KdLXi. 
App.  180  (45  Pac.  Rep.  050)»  the  court  of  appeals  o^  'Kansas 
say:  *^The  general  rule  laid  down  by  the  courts  of  ihisr 
country  undoubtedly  is  that,  upon  breach  of  a  covenant  of  seisin,  . 
the  vendee  will  recover  the  consideration  paid  therefor,  and 
interest ;  but  where  the  grantee  enters  into  the  possession  of 
the  granted  premises,  and  occupies  the  same,  he  is  not  entitled 
to  interest  during  the  time  he  so  occupies  the  same,  where  he 
is  not  liable  for  the  use  of  the  granted  premises.  For  a  par- 
tial breach,  damages  are  assessed,  fro  ianto  according  to  the 
recognized  standard  of  damages  for  a  total  breach  and  where 
the  grantor  conveys  no  title  to  some  undivided  interest  in  the 
estate,  the  value  of  the  interest  not  conveyed  id  measured 
by  the  ratable  part  of  the  consideration,  according  to  the  rela- 
tion that  such  interest  bears  to  the  several  interests  in  which 
the  estate  is  divided.  Where  two  separate  tracts  of  land  are 
sold  for  a  g^oss  sum,  and  conveyed  by  deed  with  warranty  of 
title,  and  the  title  fails  as  to  one  of  the  tracts,  in  an  action  for 
breach  of  covenant  the  measure  of  damages  will  be  such  por- 
tion of  the  consideration  paid  as  the  value  of  the  tract 
lost  bears  to  the  value  of  the  whole,  and  interest  on  such  por- 
tion ;  but,  where  the  title  to  a  certain  interest  in  the  whole 
property  conveyed  fails,  the  measure  of  damages  will  be  the 
fro  tanto  value  of  the  whole  property,  measured  by  the  con- 
sideration paid  therefor,  as  the  interest  lost  bears  to  the  whole 
number  of  interests  into  which  the  estate  is  divided."  The 
measure  of  damages  for  the  breach  of  a  covenant  of  seisin 
when  the  vendee  has  been  deprived  of  possession  is  the 
consideration  with  interest ;  and  where  such  consideration  is 
paid  with  other  property,  it  is  the  market  value  of  such 
property  with  interest.  Evans  v.  Fulton^  134  Mo.  658  (80 
S.W.Rep.  280). 
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Sec.  103.     Miscellaneous  notes.     A  covenant  in  re* 

straint  of  alienation  is  void.     Mi^er  v.  Denny ^  99  Ky.  58  (84 

S.  W.  Rep.  1079).     UnderVIp^  Code,  §  1987,  a  husband  or 

wife  joining  in  a  conv&yimce  of  land  owned  by  the  other  is' 

not  *'  bound  by  the  coveilUnts  of  such  conveyance,  unless  it  is 

expressly  so  stateil  'on  the  face  thereof,"     Moore  v.  Graves^ 

97  la.  4  (65  N.;W.'  Rep.  1008)  ;  but  in  Kansas  where  a  bus- 

band  and  Wife  execute  a  joint  deed  they  are  both  liable  for 

bre^eb\(5f 'its  covenants,     B dinger  v.  Brake ^  4  Kan,  App. 

;186'*(4S  Pac.  Rep.  950).     A  covenant  by  a  grantor  for  quiet 

.  .' ;.^  ttojoynient  "  against  all  and  every  person  or  persons  lawfully 

•:    -  *  claiming  the  whole  or  any  part  thereof,  by,  through,  or  under 

and  no  other will  forever  warrant  and 

defend,"  is  so  uncertain  that  it  cannot  be  remedied  by  judicial 
construction  and  will  not  sustain  an  action.  Mississippi  R. 
Logging  Co.  V.  Wheelihan,  94  Wis.  96  (68  N.  W.  Rep.  878). 
See  opinion  of  Pinney,  J.,  for  authorities  to  the  contrary. 


CROPS  AND  EMBLEMENTS. 


BPITOMB  OF  CASBS. 

Sec.  104.  Title  to  growing  crops.  In  the  absence  of 
an  express  reservation,  the  sale  of  land  with  crops  growing 
thereon  carries  the  landlord's  interest  therein  to  the  purchaser. 
Hudson  V .  Fuller ^        Tenn.  (85  S.  W.  Rep.  575).   The 

owner  of  real  estate  is  presumed  to  own  its  products,  including 
the  annual  crops ;  such  presumption  is  only  prima  facie  and 
may  be  rebutted  by  evidence.  Elstad  v.  Northwestern  EL 
Co.,  6  N.  Dak.  88  (09  N.  W.  Rep.  44).  Growing  crops 
planted  by  a  life  tenant  are  subject  to  gift  by  him  during  his 
lifetime,  although  not  matured  at  his  death.  Shaffer  v. 
Stevens,  148  Ind.  295  (42  N.  E.  Rep.  620).  A  purchaser  of 
agricultural  products,  grown  on  land  in  the  adverse  possession 
of  another,  is  not  liable  to  account  to  the  true  owner  of  the 
land  for  the  value  of  such  products,  even  though  he  knew» 
at  the  time  he  bought  them ,  of  the  occupant's  want  of  title  to 
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the  land  and  who  was  the  real  owner  of  the  land.  Mor- 
gan V.  Long,  78  Miss.  406  (19  So.  Rep.  98;  55  Am.  St.  Rep. 
541) •  One  taking  a  lease  from  a  defaulting  mortga^for,  with- 
out the  concurrence  of  the  mortgagee,  acquires  no  greater 
interest  in  crops  raised  by  him  than  the  mortgagor  would  have 
had.  Reed  v.  S-wan,  188  Mo.  100  (84  S.  W.  Rep.  488). 
While  growing  crops  are  sometimes,  and  for  some  purposes,  a 
part  of  the  realty,  as  between  a  mortgagor  of  the  land  and 
mortgagee,  the  mortgagor  is  the  owper  of  the  crops  growing 
thereon,  free  from  any  lien  of  the  mortgagee,  and  with  full 
power  to  dispose  of  or  mortgage  the  same,  until  he  is  divested 
of  possession  of  the  land  by  foreclosure  proceedings,  either  by 
a  receiver,  or  under  final  decree.  Simpson  v.  Ferguson,  112 
Cal.  180  (44  Pac.  Rep.  484;  58  Am.  St.  Rep.  201).  Unma- 
tored  crops  growing  upon  land  belonging  to  the  owner  of  the 
crops  are  to  be  regarded  as  part  and  parcel  of  the  land.  Bag- 
kyv.  Columbus  S.  Ry.  Co.,  98  Ga.  626  (25  S.  E.  Rep.  688 ;  84 
L.  R.  A.  286;  58  Am.  St.  Rep.  825).  See  opinion  for  inter- 
esting collation  of  conflicting  authorities. 

Sec.  106.  Miscellaneous  cases.  A  condition  in  a 
mortgage  of  crops  that  if  the  mortgagor  shall  dispose  of,  remove 
or  injure  them,  the  mortgagee  may  take  possession  of  them,  is 
not  violated  by  the  subsequent  execution  of  a  mortgage 
thereon  to  another  which  becomes  due  at  a  later  date.  Minn. 
Rev.  Stat.  1894,  §  4145,  applied.  Donovan  v.  Sell,  64  Minn. 
212  (66  N.  W.  Rep.  722).  Sand.  &  H.  Ark.  Dig.,  §§  4766, 
4788,  4786,  4787,  construed  and  applied— priority  of  labor- 
cr's  lien  over  a  mortgage  on  crops.  Watson  v.  May,  62  Ark. 
485  (85  S.  W.  Rep.  1108).  Cal.  Civ.  Code,  §  2955  et  seq., 
providing  the  manner  of  mortgaging  growing  crops,  is 
intended  to  be  exclusive  of  other  modes,  and  is  a  declaration 
of  legislative  intent  that  such  property  shall  be  regarded  as  a 
chattel.  Simpson  v.  Ferguson,  112  Cal.  180  (44  Pac.  Rep. 
484;  58  Am.  St.  Rep.  201).  Where  one  is  in  the  lawful  pos- 
session of  a  crop  and  has  the  right  to  retain  it  until  it  is 
divided,  replevin  is  not  the  proper  remedy  to  enforce  the  divi- 
sion. Mosely  v.  Cheatham,  62  Ark.  188  (84  S.  W.  Rep. 
648).  Under  Ala.  Code,  §  8004,  providing  that  the  **  right 
of  trial  to  property  shall  include  any  person  who  holds  a  lien 
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upon,  or  equitable  title  to,  such  property,"  a  mortgagee  of  an 
unplanted  crop,  as  soon  as  the  crop  comes  into  existence,  may 
try  his  right  to  it  at  law,  as  though  he  had  the  legal  title. 
Patapsco  Guano  Co.  v.  Ballard,  107  Ala.  710  (19  So.  Rep, 
777;  64  Am.  St.  Rep.  181). 


CURTESY  AND  DOWER. 


HARPER  V.  CLAYTON. 

(84  Md.  346.) 

Widow's   unassigned   right  of  dower— Power  of 
court  of  equity  to  subject  It  to  tlie  payment  of  her 

debts.  A  widow's  unassigned  right  of  dower  cannot  be  sold  on  execu- 
tion, and  without  express  statutory  authority,  in  the  absence  of  fraud  or 
other  grounds  for  equitable  relief,  a  court  of  equity  has  no  power  to 
subject  it  to  sale  to  pay  her  debts. 

Fowler,  J. 

Sec.  106.  Statement  of  the  case — Power  of  courts 
of  equity  to  aid  creditors.  The  plaintiffs  below  are  judg- 
ment creditors  of  the  defendant,  who  is  the  widow  of  the  late 
John  S.  Clayton,  and  as  such  widow  she  is  entitled  to  dower 
in  the  real  estate  of  her  late  husband.  But  it  appears  that  her 
dower  has  never  been  actually  assigned  or  set  off  to  her,  and  it 
would,  therefore,  follow  that  she  has  not,  at  common  law,  any 
interest  or  estate  in  the  lands  of  her  husband  until  such  assign- 
ment has  been  made.  ^'  Previous  to  the  assignment  of  dower, 
her  interest  is  a  mere  chose  in  action,  nothing  but  a  right  by 
appropriate  proceedings  to  compel  the  assignment  to  be 
made."  Freem.  Ex'ns,  §  185.  So  long,  therefore,  as  the  com- 
mon law  prevails,  the  unassigned  dower  right  cannot  be  taken 
in  execution  at  law.  It  is  contended,  however,  and  this  con- 
tention appears  to  be  the  main  ground  upon  which  the  plaint- 
iffs ask  the  aid  of  a  court  of  equity,  that,  the  law  affording 
them  no  relief,  equity  must  necessarily  do  so.  And  although 
an  interesting  question  of  equity  jurisdiction  is  here  presented 
which  has  been  examined  by  some  of  the  most  learned  jurists 
both  of  England  and  tfiis  country,  it  would  be  impossible  in 
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the  limits  of  this  opinion  to  do  more  than  refer  to  and  discuss 
some  of  the  leading  cases.  In  the  early  cases  in  England  the 
jurisdiction  here  contended  for,  to  subject  choses  in  action  to 
the  claims  of  creditors  by  a  creditors'  bill,  was  sustained,  but 
generally  upon  the  ground  of  fraud,  trust,  or  for  some  other 
reason  which  it  was  conceded  would  entitle  the  creditor  to 
invoke  its  aid.  Thus,  Taylor  v.  yones^  2  Atk.  600,  lays  down 
the  doctrine  that  where  a  debtor  has,  in  fraud  of  his  creditors, 
assigned  to  trustees  certain  choses  in  action  in  trust  for  him- 
self for  life,  and  then  over  to  his  wife  and  children,  a  court  of 
equity  will  favorably  hear  the  application  of  such  creditors, 
and  decree  such  trust  estate  to  be  sold  for  the  payment  of  their 
debts.  And  this  was  held  to  be  so  notwithstanding  such 
choses  in  action  were  not  subject  to  levy  and  sale  upon  execu- 
tion at  law.  J^ex  v.  Marissal^  8  Atk.  192;  Edgell  v.  Haywood^ 
8  Atk.  852;  Horn  v.  Horn^  Ambl.  79;  Partridge  v.  Gopp^ 
AmbL  596;  Smithier  y.  Lewis y  1  Vern,  898.  But  even  in 
cases  like  that  of  Taylor  v.  yoneSy  supra^  and  the  others  just 
cited,  which  would  perhaps  be  now  generally  conceded  to  be 
within  the  limits  of  equity  jurisdiction  because  of  the  allega- 
tion and  proof  of  fraud,  it  was  subsequently  held  in  England 
that  creditors  could  get  no  relief  in* equity,  because  they  had 
no  legal  right  which  equity  could  enforce.  Dundas  v.  Dutens^ 
1  Ves.  Jr.  196 ;  Grogan  v.  Cooke^  2  Ball  &  B.  280.  In  the 
last  cited  Lord  Manners  quoted  Lord  Thurlow  as  having  said  : 
**The  opinion  in  Horn  v.  Horn^  is  so  anomalous  and  un- 
founded that  forty  such  opinions  would  not  satisfy  me.  It  would 
he  preposterous  and  absurd  to  set  aside  an  agreement  which, 
if  set  aside,  leaves  the  stock  in  the  name  of  the  person  where 
you  could  not  touch  it."  And  in  Bayard  v.  Hoffman^  4 
Johns  Ch.  450,  Chancellor  Kent,  after  a  most  careful  and 
elaborate  examination  of  the  English  authorities,  came  to  the 
conclusion  that,  while  Lord  Hardwicke  had  maintained  the 
jurisdiction  of  equity  thus  to  proceed  against  choses  in  action^ 
it  was  afterwards  denied  and  overthrown  by  both  Lord,  Thur- 
low and  Lord  Eldon,  although  his  own  opinion,  as  expressed 
in  Bayard  \»  Hoffman j  supra^  was  that  the  "  better  reason  is 
with  the  earlier  authorities."  But,  notwithstanding  this 
expression  of  opinion  in  the  case  just  cited,  the  more  recent 
cases  upon  this  point  in  New  York  and  some  other  states  nave 


§  106,  107  CURTESY    AND    DOWER.  106 

vigorously  announced  and  maintained  the  doctrine  that,  aside 
from  statute,  and  in  the  absence  of  fraud  or  some  element  of 
trust,  chancery  has  no  jurisdiction  to  subject  choses  in  action 
to  the  payment  of.  creditors  because  there  happens  to  be  no 
remedy  at  law ;  and  it  would  seem  that  the  chancellor  himself 
had  adopted  this  view,  as  will  appear  by  reference  to  his 
Commentaries  (volume  4,  p.  61),  where  he  refers  to  the  New 
York  statute  as  authority  for  the  statement  that  in  that  state  a 
chose  in  action  may  be  reached  by  process  in  chancery  for  the 
benefit  of  creditors. 

Sec.  107.  Power  of  court  of  equity  to  sell  a  widow's 
unassigned  right  of  dower  to  pay  her  debts — Authorities 
collated  and  reviev^ed.  The  cases  relied  upon  by  the  plain- 
tiff do  not,  we  think,  sustain  their  position.  The  first  of 
those  in  point  of  time  is  the  the  case  of  Hamilton  v.  Mohun^  1 
P.  'Wms.  122.  But  in  that  case  there  was  no  question  of 
jurisdiction,  as  there  is  here,  and  it  was  very  properly  held^ 
on  a  bill  filed  for  an  account  by  an  heir  at  law  against  the 
widow  as  guardian,  ''that  a  court  of  equity,  in  taking  the 
account,  should  allow  to  the  widow  one-third  of  the  profits  for 
her  right  of  dower ;  and  tliis,  too,  whether  dower  had  or  had 
not  been  actually  assigned."  The  question  of  jurisdiction  was 
not  involved  m  Hamilton  v.  Mohun^  and  it  is  therefore  not  an 
authority  here.  The  plaintiffs  also  cited  and  relied  upon  three 
New  York  cases, —  Tompkins  v.  Fonda ^  4  Paige,  448 ;  Stewart 
V.  McMartiny  5  Barb.  488;  and  Payne  v.  Becker^  87  N.  Y. 
158.  But  it  is  sufficient  to  say,  in  regard  to  all  of  those  cases, 
that  they  appear  to  be  based  upon  the  provisions  of  the  New 
York  statute  which  was  in  force  when  they  were  respectively 
decided.  That  statute,  in  effect  and  in  words,  provided  that 
courts  of  chancery  should  have  power  to  decree  satisfaction  of 
a  judgment  at  law  out  of  **  any  money,  property,  or  thing  in 
action  belonging  to  the  defendant,  whenever  an  execution 
against  his  property  shall  have  been  returned  unsatisfied  in 
whole  or  in  part."  The  same  observations  may  be  made  in 
regard  to  McMahon  v.  Gray^  150  Mass.  289  (22  N.  E.  Rep. 
928;  15  Am.  St.  Rep.  202;  5  L.  R.  A.  748),  and  Boltz  v. 
StoltZy  41  Ohio  St.  640.  In  each  of  the  states  just  named  there 
were  statutes  expressly  giving  chancery  courts  jurisdiction  to 


107  HARPER    V.    CLAYTON.  §  107 

decree  the  sale  of  choses  in  ftction  upon  the  application  of 
judgment  creditors.     The  case  of  Davison  v.    Whittlesey^  1 
MacArthur,  168,  was  much  relied  on  by  the  plaintiffs.     It  was 
decided  on  the  authority  of  Tompkins  v,  Fonda^  supra^  which, 
having  been  based  on  the  New  York  statute,  should  have  had 
no  weight  where,  as  in  the  District  of  Columbia,  no  such 
statute  was  in  force.     Nor  are  we  satisfied  to  adopt  the  reason- 
ing of  the  court  in  Davison  v.   Whittlesey.     After  stating  that 
at  law  the  right  to  have  dower  assigned  could  not  be  reached, 
it  is  said:     **  But  in  equity  it  is  otherwise.     The  widow  has 
no  right  in  conscience  to  deprive  her  creditors  of  the  benefit 
of  her  right  of  dower  for  the  satisfaction  of  their  claims  by 
continuing  in  joint  possession  with  the  heirs,  and  neglecting 
to  ask  for  a  formal  assignment,  which  assignment,  if  made, 
would  enable  the  creditors  to  reach  her  dower  by  execution." 
It  must  be  remembered  that  in  the  case  at  bar  there  is  not  only 
no  fraud  alleged  by  the  plaintiffs,  but  they  have  disclaimed 
any  intention  of  charging  bad  faith  or  collusion  between  the 
defendant  and  the  heirs  at  law  who  are  in  possession  of  the 
land  in  which  she  is  entitled  to  have  dower  assigned  to  her. 
In  the  position  she  has  assumed  in  this  case  she  is  only  stand- 
ing upon  her  legal  rights.     It  is  conceded  that  at  common 
law,  aside  frond  such  statutes  as  have  been  enacted  in  some  of 
the  states,  though  not  in  Maryland,  the  defendant's  right  of 
dower  is  not  liable  for  her  debts.     And  while  it  may  be  said, 
perhaps,  in  one  sense,  that  *^  in  conscience  she  ought  not  to 
deprive  her  creditors  of  the  benefit  of  her  right  of  dower  "  for 
the  payment  of  their  just  claims,  yet  the  same  may  be  said<of 
any  one  who  relies  on  the  statute  of  limitations  or  exemption 
laws  to  defeat  such  a  claim.     If  debtors  could  be  required  by 
a  court  of  equity  to  abandon  their  legal  rights,  and  to  subject 
themselves  to  the  dictates  of  conscience,  or   to   some   law 
regarded  as  higher  than  the  law  of  the  land,  they  would  doubt- 
less seldom  plead  the  statute  of  limitations,  or  rely  upon  the 
provisions  of  homestead  or  exemption  laws.     But  whenever 
these  statutes  are  properly  and  reasonably  pleaded,  they  are  as 
binding  in  a  court  of  equity,  which  is  sometimes  called  a 
court  of  conscience,  as  they  are  in  a  court  of  law.     And  recog- 
nizing this  right  to  stand  upoil  one's  legal  rights,  it  has  been 
held  that  the  neglect  or  refusal  to  have  dower  assigned  does 
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not  amount  to  fraud.  Afaxon  v.  Gray^  14  R.  I.  641 ;  Buford 
V.  Buford^  1  Bibb,  805.  This  is  only  another  application  of 
the  well-settled  principle  of  equity  that  *'  where  a  rule,  either 
of  statute  or  common  law,  is  direct,  and  governs  the  case  in 
all  its  circumstances  or  the  particular  point,  a  court  of  equity 
is  as  much  bound  by  it  as  a  court  of  law,  and  can  as  little 
depart  from  it. "  1  Story  Eq.  Jur. ,  §  64.  Applying  here,  then, 
the  conceded  common-law  rule  that  the  creditor  has  no  legal 
right  to  look  to  the  unassigned  dower  (it  being  a  chose  in 
action)  for  the  satisfaction  of  his  claims,  it  follows  that  equity 
will  not  aid  him. 

Much  reliance  was  also  placed  upon  the  language  used  by 
Chancellor  Bland  in  the  case  of  Watkins  v.  Dorsey^  1  Bland, 
681.  To  the  same  general  effect,  also,  is  Ager  v.  Murray ^ 
105  U.  S.  126,  where  it  is  said  that  it  is  within  the  general 
jurisdiction  of  a  court  of  chancery  to  assist  a  judgment  creditor 
to  reach  and  apply  to  the  payment  of  his  debts  any  property 
which,  by  reason  of  its  nature  only,  and  not  by  reason  of  any 
positive  rule  exempting  it  from  liability  for  debt,  cannot  be 
taken  on  execution  at  law ;  as  in  the  case  of  trust  property  in 
which  the  judgment  debtor  has  the  entire  beneficial  interest, 
of  shares  in  a  corporation,  or  of  choses  in  action.  While  the 
rule  thus  stated  may  be,  when  properly  applied,  admitted  to 
be  correct,  we  cannot  agree  with  the  application  of  it  sought 
to  be  justified  by  Watkins  v.  Dorsey^  nor  with  the  broad 
application  of  the  rule,  as  in  Ager  v.  Murray^  to  all  choses  in 
action.  In  the  case  first  named  Chancellor  Bland  said  that  the 
fac;ts  before  him  expressed  one  of  the  then-existing  deficiencies 
of  our  Code ;  and,  after  stating  that  both  real  and  personal 
property  of  a  debtor  had  been  subjected  to  be  taken  on  execu- 
tion at  law,  he  says :  "  There  are,  however,  still  several 
kinds  of  property  which  a  debtor  may  hold,  lying  beyond  the 
reach  of  his  creditors,"  and  he  mentions  as  in  this  class  stock 
in  corporations  and  things  in  action.  The  case  from  which 
we  have  quoted  the  foregoing  language  of  the  Chancellor  was 
decided  in  1829.  But  very  soon  thereafter  the  act  of  1882 
(chapter  807),  now  codified,  was  passed,  by  which  any  inter- 
est of  a  debtor  in  stock  of  a  corporation  may  be  taken  and  sold 
under  an  execution  at  law.  But  no  such  act  has  ever  passed 
in  this  state  by  which  the  thing  in  action  here  attached  could 
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be  80  taken  and  sold.  That  there  is  no  such  statute  is  the  main 
foundation  of  this  proceeding  in  equity,  for,  if  there  were  a 
remedy  at  law,  the  bill  in  this  case  was  properly  dismissed.  It 
was  held  in  Waikins  v.  Dorsey  that,  where  a  party  cannot 
obtain  relief  at  all,  either  by  an  ordinary  execution  or  by  the 
extraordinary  remedy  of  outlawry  or  attachment  of  the  person 
by  reason  of  the  peculiar  situation  of  the  property  or  the  equit- 
able nature  of  the  title ,  he  may  obtain  relief  by  bill  in  equity. 
But  we  think  it  is  apparent  that  this  language,  even  if  it  was 
not  so  intended,  should  be  limited  so  as  to  relate  to  the  enforce- 
ment of  some  existing  legal  right,  for  a  court  of  equity,  how- 
ever broad  and  far  reaching  its  powers  are,  cannot  create  new 
rights,  not  before  existing  at  law,  and  .then  take  jurisdiction  to 
pass  upon  and  enforce  them  because  the  law  affords  no  remedy. 
It  is  perhaps  but  fair  to  infer  that  the  language  of  the  chan- 
cellor related  to  property  situated  like  that  in  Harris  v. 
Alcock,  10  Gill  &  J.  226  (82  Am.  Dec.  158),  to  which  case  he 
refers,  where  it  was  held  that  the  equitable  interest  of  the 
defendant  in  personal  property,  which,  under  the  circum- 
stances of  that  case,  could  not  be  taken  by  execution  at  law, 
might  be  attacked  in  equity.  Nor  do  we  assent  to  this  view 
that  the  mere  abolition  of  the  extraordinary  remedies  of  out- 
lawry and  attachment  of  the  person  would  confer  jurisdiction 
in  equity.  Such  a  conclusion  would  be  in  conflict  with 
reason,  as  well  as  with  modern  authority.  It  would  certainly 
not  seem  to  follow  that,  if  the  law  had  always  and  consist- 
ently refused  to  give  an  execution  against  things  in  action,  and 
had  allowed  only  the  extraordinary  remedies  just  mentioned, 
that  upon  the  destruction  of  the  latter  the  former  would  not 
only  thereupon  i^pring  into  existence,  but  become  remedies 
appropriate  fo**  a  court  of  equity.  The  contrary  conclusion 
would,  we  think,  be  more  reasonable,  namely,  that,  the  legis- 
lature having  abolished  execution  against  the  person  which 
was  used  for  the  purpose  of  getting  satisfaction  out  of  the 
debtor's  effects  which  could  not  be  reached  by  other  execu- 
tions, and  having  failed  to  provide  any  new  remedy  to  take  its 
place,  it  was  not  intended  there  should  be  any.  And  so  it  has 
been  held  in  Danavany.  Finn^  1  Hopk.  Ch.  59  (N.  Y.)  (14 
Am.  Dec.  581)  ;  Buford  v.  Buford,  1  Bibb.  805 ;  Greene  v. 
Keene,  14  R.  I.  888,  897  (51  Am.  Rep.  400).     **  Equity  fol- 
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lows  the  Law,"  and,  as  we  have  seen,  a  rule  either  of  statute 
or  common  law  is  as  potent  in  a  court  of  equity  as  in  a  court 
of  law.  1  Story,  Eq.  Jun,  §  64.  Whatever  may  at  one  time 
have  been  the  vague  and  general  rule  as  to  the  limits  ancU 
extent  qf  equity  jurisdiction,  it  is  now  well  settled  that  *'  no 
court  of  chancery  at  this  day  would  attempt  to  supply  the 
defects  of  law  by  deciding  contrary  to  its  settled  rules  in  any 
manner,  to  any  extent,  or  under  any  circumstances,  beyond  the 
already  settled  principles  of  equity  jurisprudence."  ,  1  Pom. 
Eq.  Jur.,  g  47.  In  reference  to  the  New  York  cases  cited  in 
Ager  V.  Murray^  supra ^  namely,  McDermuit  v.  Strongs  4 
Johns.  Ch.  687,  and  Spader  v.  Hadden^  5  Johns.  Ch.  280,  it 
may  be  said  that  they  were  both  prior  to  Hadden  v.  Spader^ 
20  Johns.  654,  in  which  Piatt,  J.,  said  there  was  such  a  con- 
flict of  authority  and  dicta  upon  this  question  that  he  felt 
at  liberty  to  decide  it  upon  sound  principles  of  justice  and  pub- 
lic policy,  and  that  he  was  not  prepared  to  extend  the  jurisdic- 
tion of  equity  to  any  other  cases  than  those  wherein  the 
property  itself  was  liable  to  execution  at  law,  and  which  had 
l>een  also  assigned  in  fraud  of  creditors ;  holding  also  that  the 
power  to  subject  choses  in  action  of  the  debtor  had  not  been 
conferred  upon  the  courts,  and  suggesting  the  necessity  for 
legislation.  It  has  been  supposed  that  this  expression  of 
opinion  led  to  the  statute  which  was  afterwards  passed  in  New 
York  conferring  jurisdiction  upon  courts  of  chancery  to  enter- 
tain a  bill  like  the  one  filed  in  this  case. 

It  would  seem  to  be  reasonably  clear  from  the  authorities 
already  cited  and  the  discussion  of  them  that,  in  the  absence 
of  a  statute,  and  in  the  absence  of  fraud  or  some  other  ground 
of  equity  jurisdiction,  a  court  of  equity  has  no  power  to  sub- 
ject the  defendant's  unassigned  right  of  dower  to  the  payment^ 
of  her  debts.  But  this  conclusion  will,  we  think,  be  placed 
beyond  doubt  by  a  brief  consideration  of  some  of  the  adjudi* 
cations  of  the  highest  courts  of  other  states.  In  the  case 
Maxon  v.  Gray^  14  R.  I.  641,  which  was  decided  in  1885,  the 
very  question  now  before  us  was  passed  upon.  That  case,  like 
this,  was  a  bill  in  equity  by  judgment  creditors  for  a  decree 
for  a  sale  of  an  unassigned  right  of  dower,  and  in  an  able  and 
elaborate  opinion  the  court  came  to  the  conclusion,  after 
reviewing  many  of  the  previous  cases,  that  equity  had  no  jur* 
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udiction.  To  the  same  effect  is  Green  v.  Keene,  14  R.  I.  888 
(51  Am.  Rep.  400).  In  Creswell  v.  Smith,  2  Tenn.  Ch,  416, 
it  was  held  that  chancery  has  no  power  to  reach  stocks  or 
things  in  action,  even  in  the  hands  of  third  persons,  unaffected 
with  fraud  or  trust,  without  the  aid  of  a  statute.  Keightley  v. 
Walls,  27  Ind.  884 ;  Williams  v.  Reynolds,  7  Ind.  622.  In  the 
case  last  cited  it  is  said  equity  will  not  subject  choses  in  action 
to  the  payment  of  a  judgment  creditor,  because  equity  only 
aids  the  law,  and  will,  therefore,  not  interfere,  except  as  to 
such  property  as  may  be.  sold  on  execution  ^t  law.  In  the 
case  Buford  v.  Buford,  supra,  the  same  view  was  enforced  in 
the  absence  of  a  statute,  and  in  concluding  its  opinion  the 
court  said,  **  The  bare  circumstances  of  a  debt  cannot  be  made 
the  foundation  of  a  bill.'*  The  views  upon  the  question  of 
jurisdiction  expressed  in  all  these  cases  are  in  accord  with  the 
rule  as  laid  down  by  Mr.  Adams.  ''  Equity,*'  he  says,  ^'  does 
not  create  new  rights  which  the  common  law  denies,  but  it 
gives  effective  redress  for  the  infringement  of  existing  rights, 
where,  by  reason  of  the  special  circumstances  of  the  case, 
redress  at  law  is  inadequate."  Adams,  Eq.,  p.  6 ;  Phelps,  Jud. 
Eq.,  §  158.  The  plaintiffs  have  failed  to  bring  their  case 
within  the  limits  of  equity  jurisdiction  as  established  and 
practiced  in  this  state,  their  bill  must  be  dismissed.  **  When 
a  creditor,"  says  Chancellor  Sanford  in  Donovan  v.  Finn, 
supra,  **  comes  into  this  court  for  relief,  he  must  come  not 
merely  to  obtain  a  decree  or  satisfaction  of  a  judgment,  but  he 
must  present  facts  which  form  a  case  for  equity  jurisdiction." 
Such  facts  the  creditors  who  filed  the  bill  now  before  us  have 
entirely  failed  to  set  forth,  and  we  therefore  agree  with  the 
learned  court  below  that  the  demurrer  to  the  bill  was  properly 
sustained,  and  the  bill  was  properly  dismissed.  Decree 
affirmed. 

See.  108.  Subjecting  unasslgned  dower  to  the  pay- 
ment of  debts.  Before  assignment  a  widow's  right  to  dower  is  a 
mere  chose  in  action  and  is  not  subject  to  execution.  Pennington  v.  Tell, 
11  Ark.  212  (52  Am.  Dec.  262);  Blain  v.  ffarr^on,  11  111.  384;  Norman  v. 
WiOett,  48  III.  5d4;  MoMaian  v.  Gray,  158  Mass.  289  (22  N.  £.  Rep.  92S; 
5  L.  R.  A.  748: 15  Am.  St  Rep.  282).  In  the  last  case  cited  it  is  held  that 
ander  the  statute  of  Kassachnsetts  (Pub.  Stat.,  ch.  151,  §2,  cl.  11,  as 
amended  by  Statute  18S4,  ch.  285)  a  widow's  creditors  may  by  the  aid  of 
equity  subject  her  unassigned  dower  to  the  payment  of  their  claims.    In 
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Illinois  it  is  held  that  a  right  of  dower  in  lands  unassigned  is  such  an 
interest  as  may  be  reached  by  a  judgment  creditor  by  the  aid  of  a  court 
of  equity.  Petefish^  Skiles  d  Co,  v.  Buck,  56  111.  App.  149;  Thompson  v. 
Marsh,  61  111.  App.  269.  However,  the  statute  of  this  state  (ch.  22,  §49) 
provides  that  a  judgment  creditor  with  an  execution  returned  nulla  bona 
may  file  a  bill  in  chancery  "  to  compel  the  discovery  of  any  property, 
money,  or  thing  in  action  due "  his  debtor  and  such  court  may  decree 
satisfaction  of  the  judgment  out  of  any  "money  or  things  in  action" 
belonging  to  the  debtor,  but  the  cases  cited  do  not  seem  to  rely  on  the 
statute.  They  cite  the  New  York  cases  referred  to  in  the  principal  opin- 
ion, and  in  the  case  of  Peteflsh,  Skiles  <§  Co,  v.  Buck,  the  court  say:  "  In 
the  case  of  Tompkins  v.  Ford,  4  Paige  (N..  Y.)  448,  it  was  held  that  the 
right  of  dower  is  such  an  interest  as  may  be  reached  by  the  aid  of  an 
equitable  court,  and  applied  to  the  satisfaction  of  a  judgment  against  the 
dowress  in  the  manner  contemplated  by  the  bill  in  the  case  at  bar.  Nor 
do  we  regard  the  ruling  in  that  case  as  resting,  as  is  suggested,  upon  the 
particular  provisions  of  the  statute  of  the  state  of  New  York,  but  think  it 
but  declaratory  of  a  general  and  fundamental  doctrine  of  equity." 

Sec.  109.  Widow's  estate  in  unassigned  dower— 
Conveyances.  A  widow  left  in  possession  of  her  deceased  husband's 
lands  in  which  she  has  an  unassigned  right  of  dower  cannot  enjoin  the 
enforcement  of  a  previous  judgment  for  possession  rendered  against  her 
husband  in  favor  of  third  parties.  Smith  v.  Whitsett,  Tenn. 
(86  S.  W.  Rep.  1048).  The.  court  say:  "  Prior  to  the  assignment  of 
dower,  there  is  no  privity  between  the  husband  and  wife  as  to  the  hus* 
band's  lands,  so  far  as  such  privity  is  based  upon  the  right  of  dower.  The 
right  of  dower  confers  no  title  to  any  part  of  the  husband*s  land  after  his 
death  until  assignment  of  dower  is  made.  Until  then  the  wife  has  no 
seisin  or  right  of  entry  in  any  part  of  the  husband's  land,  and  the  heir  can 
well  maintain  his  writ  of  entry  against  her,  to  which  her  claims  of  dower 
would  constitute  no  defense.  It  is  a  mere  right,  which  does  not  ripen 
into  a  title  until  some  specific  portion  is  set  out  and  assigned  as  dower." 
Unassigned  dower  cannot  be  released  or  conveyed  to  any  one  except  the 
owner  of  the  fee,  Sloniger  v.  SUmiger,  161  111.  270  (43  N.  E.  Rep.  1111); 
nor  can  it  be  released  to  a  stranger  to  the  title,  Union  Brewing  Co,  v. 
Meier,  163  III.  424  (45  N.  £.  Rep.  264).  In  Arkansas  it  is  held  that  an 
alienee  of  a  widow's  dower  before  assignment  acquires  no  rights  which 
he  can  enforce  at  law,  but  he  may,  in  equity,  have  her  dower  set  aside 
and  assigned  to  him,  Bamett  v.  Meaeham,  62  Ark.  313  (35  S.  W.  Rep. 
533):  but  in  Minnesota  it  is  held  that  a  consummate  right  of  dower, 
although  still  unmeasured,  is  a  vested  property  mterest  which  may  be 
assigned  or  conveyed,  and  the  title  of  the  assignee  is  unaffected  by  the 
fact  that  the  probate  court  subsequently  assigns  the  dower  to  the  widow, 
she  holding  the  bare  legal  title  thus  conferred  in  trust  for  assignee  who 
has  priority  over  subsequent  judgment  creditors  of  the  widow,  Dobber- 
Jttein  V.  Murphy,  64  Minn.  127  (66  N.  W.  Rep.  204). 
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EPITOMB  OP  CASES. 

Sec.  110.  Curtesy  of  husband.  The  statutes  of  Mis- 
sissippi have  not  abolished  the  estate  of  curtesy  initiate  but 
have  converted  it  from  a  vested  to  a  contingent  estate.  Hill 
V.  Nash,  78  Miss.  840  (19  So.  Rep.  707).  A  husband  cannot 
claim  curtesy  in  lands  in  which  his  deceased  wife  was  not 
seized  with  the  present  right  of  possession.  Verhine  v. 
Ragsdah,  96  Tenn.  582  (85  S.  W.  Rep.  556).  By  virtue  of  a 
decree  of  confirmation  of  a  judicial  sale  of  vacant  and 
unoccupied  lots  or  lands,  the  purchaser  has,  by  construction  of 
law,  such  possession  as  amounts  to  such  seisin  in  fact  as  will 
entitle  the  husband  of  such  purchaser  to  curtesy  in  such  lots  or 
land.  Seim  v.  O'  Grady,  4?  W.  Va.  77  (24  S.  E.  Rep.  994). 
A  husband  who  joins  with  his  wife  in  the  execution  of  a 
mortgage  upon  her  land  cannot  claim  an  estate  by  curtesy  as 
against  the  mortgagee.  Haden  v.  Peirce,  165  Mass.  859  (48 
N.  £.  Rep.  119).  A  tenant  by  curtesy  is  liable  for  {axes. 
White  V.  Portland,  67  Conn.  272  (84  Atl.  Rep.  1022).  In 
Virginia,  in  the  absence  of  some  provision  to  the  contrary  in 
the  instrument  creating  a  separate  estate  in  a  married  woman, 
she  may  defeat  her  husband's  curtesy  by  will.  Va.  Code,  § 
2518,  applied.  Kiracofe  v.  Kiracofe,  98  Va,  591  (25  S.  E. 
Rep.  601). 

I 

Sec.  111.  Widovtr's  right  of  dower — Lands  in  v(^hich 
it  may  be  claimed.  The  right  of  a  widow  to  have  dower  in 
lands  conveyed  by  her  husband  is  to  be  determined  by  the  law 
in  force  at  the  time  of  the  conveyance.  Purcell  v.  Lang',  97 
la.  610  (66  N.  W.  Rep.  887).  The  fact  that  lands  of  which 
the  husband  died  seized  were  paid  for  out  of  the  proceeds  of  a 
sale  of  land  belonging  to  his  former  wife,  in  which  he  held  an 
estate  by  curtesy,  does  not  deprive  his  subsequent  widow  of 
her  right  to  dower  therein.  Vance  v.  Vance,  118  N.  C.  864 
(24  S.  E.  Rep.  768).  The  wife  of  an  owner  of  the  legal  title 
to  lands  cannot  assert  dower  therein  against  the  owners  of  the 
equitable  title.  McKneely  v.  Terry,  61  Ark.  527  (83  S.  W. 
Rep.  958).  Under  Mo.  Rev.  Stat.  1889,  §  4518,  a  widow  can 
only  claim  dower  in  such  lands  whereof  her  husband  was 
seized  of  an  estate  of  inheritance  at  some  time  during  the  mar* 
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riage.  Garrison  v.  Toung,  185  Mo.  208  (86  S.  W.  Rep.  662). 
A  widow  cannot  claim  dower  in  lands  which  before  her  hus- 
band's marriage  he  had  sold  by  an  oral  contract  and  his  vendee 
had  gone  in  possession  who  took  a  deed  from  the  husband 
alone  after  the  marriage.  Va.  Code,  §  2268,  construed.  Chap- 
man V.  Chapman's  Trustees^  92  Va.  587  (24  S.  E.  Rep.  225 ; 
58  Am.  St.  Rep.  828).  Ala.  Code,  §§  1910,  1911,  2854,  2855, 
construed  and  applied— effect  of  widow's  ownership  of  separ- 
ate estate  upon  her  right  of  dower.  Jackson  v.  Ishelly  109 
Ala.  100  (19  So.  Rep.  447). 

Sec.  112.  Dower  in  lands  '*  exchanged  *' — Construc- 
tion of  statute.  In  construing  111.  Rev.  Stat.,  ch.  41,  §  17, 
which  provides  that  where  land  is  *' exchanged"  for  land, 
dower  cannot  be  claimed  in  both  pieces,  it  is  held  that  a  wife 
who  in  consideration  of  her  release  of  dower  in  a  conveyance 
by  her  husband  accepts  his  note  for  a  specific  sum  which  she 
subsequently  enforces  against  his  estate,  is  not  barred  from 
claiming  dower  in  lands  conveyed  to  her  husband  in  part  con- 
sideration of  the  first  conveyance.  Hariwell  v.  De  Vault y  159 
111.  825  (42  N.  E.  Rep.  789).  The  court  say :  "  The  word 
'  exchange,*  as  used  in  the  statute,  has  the  same  meaning 
which  it  had  at  common  law.  1  Scrib.  Dower,  p.  286,  §  11 ; 
1  Washb.  Real  Prop.,marg.  p.  158,  §  11.  The  rule  that  a 
widow  is  not  to  be  endowed  of  both  parcels  of  land  exchanged 
is  as  ancient  as  the  common  law.  Cass  v.  Thompson ^  1  N. 
H.  65  (8  Am.  Dec.  86).  An  'exchange,'  as  defined  by 
Blackstone,  '  is  a  mutual  grant  of  equal  interest ;  the  one  in 
consideration  of  the  other.  The  word  *'*•  exchange  "  is  so  indi- 
vidually requisite  and  appropriated  by  law  to  this  case  that  it 
cannot  be  supplied  by  any  other  word  or  expressed  by  any 
circumlocution.  The  estates  exchanged  must  be  equal  in 
quantity,  not  of  value,  for  that  is  immaterial,  but  of  interest ; 
as  fee  simple  for  fee  simple,  a  lease  for  twenty  years  for 
a  lease  for  twenty  years,  and  the  like.'  2  Bl.  Comm.,  marg. 
p.  828 ;  1  Scrib.  Dower,  p.  284,  §  7.  The  word  *  exchange,' 
when  used  in  reference  to  real  estate,  has  at  common  law  the 
definite  and  well-defined  meaning  above  expressed  in  Black- 
stone.  7  Am.  &  Eng.  Enc.  Law,  p.  115 ;  5  Am.  &  Eng.  Enc* 
Law,  p.  892,  and  cases  in  note.    It  is  not  sufficient  that  the  par* 
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ties  make  ordinary  deeds,  for  the  deed  mnst  be  one  of  exchange. 
And  to  that  mode  of  conveyance  the  word  '  exchange '  is  essen* 
tial.  Cass  v.  Thompson,  1  N.  H.  66  (8  Am.  Dec.  86).  In 
Wilcox  Y.  Randall,  7  Barb.  688,  it  was  held  that  the  word 
'  exchange,'  as  used  in  a  statute  like  ours,  which  provides  that, 
if  a  husband  seised  of  an  estate  of  inheritance  in  lands 
exchange  them  for  other  lands,  his  widow  shall  not  have 
dower  of  both,  but  shall  make  her  election  within  a  year, 
etc. ,  is  to  receive  the  same  interpretation  which  is  applied  to  it 
when  used  at  common  law,  in  reference  to  that  species 
of  con  veyance ;  and  it  was  also  there  held,  that  there  is  no 
exchange  of  equal  interests  where  a  part  of  the  consideration 
consists  of  money  or  personal  property,  and  a  part  of  land/' 

Sec.  113.  Release  of  ITower.  Release  of  dower  is  a 
good  consideration  for  a  conveyance  of  land  by  a  husband  to 
his  wife.  Hilbish  v.  Hattle,  145  Ind.  59  (44  N.  E.  Rep  20)  ; 
Halferty  v.  Scearce,  185  Mo.  428  (87  S.  W.  Rep.  255).  A 
conveyance  by  a  husband  to  his  wife  in  consideration  of  her 
relinquishment  of  dower  in  the  lands  which  he  owns  does  not 
apply  to  lands  which  he  has  already  conveyed,  and  she  is  not 
required  to  renounce  such  conveyance  in  order  to  claim  dower 
in  lands  previously  conveyed  by  her  husband.  Mo.  Rev.  Stat. 
1889,  §  4580,  applied.  Halferty y.  Scearce,  185  Mo.  428  (87  S. 
W.  Rep.  118).  An  insane  wife  is  a  necessary  party  to  a  pro* 
ceeding  under  Va.  Code,  g  2625,  by  a  husband  of  an  insane  wife 
to  sell  real  estate  and  have  her  right  of  dower  released.  Hess 
V.  Gale,  98  Va.  467  (25  S.  E.  Rep.  588). 

Sec.  114.  Jointure.  An  antenuptial  conveyance  of 
land  to  an  intended  wife  reciting  that  she  is  ''to  have  and  to 
hold  the  said  lot  and  parcel  of  land  as  aforesaid,  as  jointure, 
and  in  lieu  and  full  satisfaction  of  her  whole  dower  in  hi^ 
estate,"  precludes  her  from  claiming  dower  in  the  lands  of  hei 
husband,  including  lands  acquired  by  him  during  the  marriage. 
Bryan  v.  Byran,  62  Ark.  79  (84  S.  W.  Rep.  260) .  The  coun 
say:  ''Jointure  is  defined  to  be  '  a  competent  livelihood  ol 
freehold  for  the  wife  of  lands  and  tenements,  to  take  effect  ii 
profit  and  possession  presently  after  the  death  of  the  husband, 
for  the  life  of  the  wife  at  least.*    The  effect  of  jointure. 
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♦  ♦  ♦  if  accepted,  is  to  bar  dower.  Grogan  v.  Grogan^ 
27  Ohio  St.  50 ;  Wenttvorth  v.  Wentwortk,  69  Me.  247;  Cul- 
berson V.  Culberson^  87  Ga.  296;  Andrews  v.  Andrews^  S 
Conn.  79;  1  Washb.  Real  Prop.,  pp.  824,  830,  §  17;  Trevis' 
Ex^rs  V.  McCreary^  8 Mete.  (Ky.)  151 ;  Vance  v.  Vance^  21 
Me.  864;  Ferryman  v.  Perry ^  19  Mo.  469;  Miller  v.  Good- 
win,  8  Gray,  642.  See  also,  Charles  v.  Charles,  8  Grat.  486 
(56  Am.  Dec.  155)." 

Sec*  116.     Assignment  of  dower.     A  petition  by  a 
widow  for  the  assignment  of  dower  must  show  that  her  hus- 
band was  seized  of  such  an  estate  in  the  lands  in  which  she  seeks 
have  dower  as  to  entitle  her  to  assert  that  right.      Garrison 
^Wott^oung,  185  Mo.  208  (86  S.  W.  Rep.  662).    A  judgment 
which  2iPS  dower  to  a  widow  in  all  the  lands  of  her  husband,  to 
will  estop  ^Av^^^^  heirs  and  adverse  claimants  are  made  parties, 
N.  C.  Code,  Sg"'  ffom  asserting  a  parol  trust  in  any  of  such  lands. 
N.  c!  680  (24  S.\2108,  2111,  2112,  applied.   Boyd  v.  Redd,  118 
relief  cannot  be  grS-  Rep.  429).     In  North  Carolina  affirmative 
before  the  clerk  of  F^ted  to  defendants  in  a  special  proceedings 
dower.      Vance  v.  Vanc^Q  superior  court  for  the  allotment  of 
In  Maine  it  is  held  that,V,  118  N.  C.  864  (24  S.  E.  Rep.  768). 
sheriff  under  a  writ  of  seisiiwhere  a  dower  is  assigned  by  the 
separate  parcel,  and  of  such  "j  of  dower,  it  must  be  from  each 
one-third  of  the  net  income  of  tH*>ortion  of  each  as  will  produce 
should  be  set  out  definitely  by  m^  whole,  and  the  lands  assigned 
Skolfield,  88  Me.  258  (84  Atl.  Re,jetes  and  bounds.     Skolfield  v. 
§  4045,  notice  to  the  administrator  o.  27).  Under  Georgia  Code, 
application   for   dower  is  all  that  of  an  estate  of  the  widow's 
administratrix,  and  while  creditors  djs  required  unless  she  be 
may  be  heard  in  such  proceedings  afVnd  all  persons  interested 
missioners,  they  cannot  complain  of  ^er  the  return  of  the  com- 
V.  Short,  96  Ga.  624  (28  S.  E.  Rep.yant  of  notice.     Fussell 
Code,  ch.  65,  §  10 ;  ch.  104,;§  1,  an  actioil  506) .     Under  W.  Va. 
her  dower  must  be  brought  within  ten  yi  by  a  widow  to  recover 
her  husband.     Smith  v.  Wehrle,  41  W.  \ears  af^er  the  death  of 
712).    111.  Rev.  Stat.,  ch.  41,  §  44,  ap7a.270  (28S.  E.  Rep. 
dower  in  proceedings  to  sell  land  to  pay  plied— assignment  of 
Specht,  162  III.  179  (44  N.  E.  Rep.  890). debts.     Oettinger  v. 
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Sec.  116.  Miscellaneous  notes.  The  provisions  of 
Iowa  Code  1878  prescribing  the  interest  taken  by  the  surviv- 
ing basband  and  wife  in  the  estate  of  the  deceased  spouse,  by 
the  use  of  the  words  '*  estates  of  dower  and  curtesy  are  hereby 
abolished,"  merely  abolished  the  use  of  the  words  *^  dower" 
and  ^* curtesy"  as  descriptive  of  the  enlarged  estate.  Purcell 
V.  Lang,  97  la.  610  (66  N.  W.  Rep.  887).  See  opinion  for 
history  of  Iowa  dower  statutes.  In  Iowa  the  rule  is,  thaf  the 
widow  may  take  dower,  notwithstanding  a  devise  to  her  in 
the  will,  unless  there  be  an  express  provision  in  the  will  to  the 
contrary,  or  the  claim  for  dower  be  inconsistent  with,"  and,  if 
allowed,  would  defeat,  some  of  the  provisions  of  the  will. 
Waisan  v.  Watson,  98  la.  182  (67  N.  W.  Rep.  88).  See  opin- 
ion for  application  of  this  rule  to  particular  facts. 


DANGEROUS  PREMISES. 


EPITOME  OP  CASES. 

Sec.  117.  Liability  of  owner  when  innocent.  It  is 
held  that  the  owner  of  a  building  is  not  liable  for  injury  sus- 
tained by  a  tenant  on  account  of  a  defective  gas  pipe  placed 
in  the  building  by  the  tenant  of  a  former  owner,  it  appearing 
that  the  present  owner  had  no  knowledge  of  the  defect. 
Metzger  v.  Schultz,  16  Ind.  App.  454  (48  N.  E.  Rep,  886 ; 
59  Am.  St.  Rep.  828).  The  court  say:  "A  nuisance  may 
result  from  the  negligent  acts  of  commission  or  omission  of 
another.  It  is  also  the  general  rule  that  the  occupier  of  lands 
\&  prima  facie  responsible  for  any  nuisance  maintained  thereon, 
and  not  the  owner.  But  to  this  rule  there  are  several  well- 
defined  exceptions.  The  owner  is  responsible  if  he  creates  the 
nuisance  and  maintains  it.  He  is  responsible  if  he  creates  a 
nuisance,  and  then  demises  the  premises  with  the  nuisance 
thereon,  although  he  is  out  of  possession.  He  is  liable  if  the 
nuisance  was  erected  on  the  land  by  a  prior  owner  or  by  a 
stranger,  and  he  knowingly  maintains  or  continues  it.  He  is 
liable  if  he  demised  the  premises  and  covenanted  to  keep  them 
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in  repair,  and  omits  to  repair,  and  thus  a  nuisance  is  created. 
He  is  liable  if  he  demise  the  premises  to  be  used  as  a  nuisance^ 
or  to  be  used  in  any  way  so  that  a  nuisance  will  necessarily  be 
created.  But  a  grantee  or  devisee  of  lands  upon  which  there 
is  a  nuisance  at  the  time  the  title  passes  is  not  responsible  for 
the  nuisance  until  he  has  notice  of  its  existence,  and,  in  a  cer* 
tain  class  of  cases,  until  he  has  been  requested  to  abate  the 
same." 

Sec.  118.  Liability  of  owner  to  those  rightfully 
using*  An  owner  of  property  occupied  as  business  rooms  by 
himself  and  tenants  may  be  held  liable  for  an  injury  resulting 
to  one  using  steps,  which  the  owner  knows  to  be  defective, 
leading  up  to.  a  platform  fronting  such  rooms,  although  the 
use  at  the  time  of  the  accident  was  in  connection  with  a  trans- 
action had  with  a  tenant.  Archer  v.  Blalock^  97  Ga.  719  (25 
S.  £.  Rep.  891).  While  the  owner  or  occupant  of  premises 
is  not  an  insurer  of  them  against  accidents  from  their  condi- 
tion, still,  so  far  as  he  is  able  to  do  so  by  the  exercise  of  ordi- 
nary care  and  vigilance,  he  is  bound  to  keep  them  in  such  a 
condition  that  persons  who  are  rightfully  using  them  will  not 
be  injured  by  any  insecurity  or  insufficiency  for  the  purpose  to 
which  they  are  put.  If  such  owner  or  occupant  fails  in  his 
duty  in  these  regards,  he  becomes  a  wrongdoer,  and  as  such 
will  be  liable  for  any  injury  which  results  as  a  natural  conse- 
quence from  his  misconduct,  and  which  might  reasonably  have 
been  anticipated  as  likely  to  occur  as  a  natural  and  probable 
result  thereof.  Lowe  v.  Salt  Lake  City^  18  Utah  91  (44  Pac» 
Rep.  1050).  Citing,  2  Shear  &  R.  Neg.,  §  702;  Ryder  v. 
Kinsey,  62  Minn.  85  (64  N.  W.  94;  54  Am.  St.  Rep.  628; 
84  L.  R.  A.  557)  ;  Ransier  v.  Rail-may  Co.,  82  Minn.  881  (20 
N.  W.  Rep.  882);  Mullen  v.  Si.  John,  67  N.  Y.  567  (15  Am. 
Rep.  580)  ;  Bennet  v.  Railroad  Co.,  102  U.  S.  577;  Carle- 
ton  V.  Steel  Co.,  99  Mass.  867 ;  Beck  v.  Carter,  68  N.  Y.  288 
(28  Am.  Rep.  175);  Nickerson  v.  Tirrell,  127  Mass.  286; 
Hayward  v.  Merrill,  94  111.  849.  Where  the  owner  of  a 
building  which  has  become  dangerous  by  decay  engages  an 
independent  contractor  to  tear  it  down,  he  will  not  be  liable 
to  a  servant  of  the  contractor  because  of  the  latter's  incom- 
petency to  superintend  the  work  of  removing  the  buildings 
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although  such  incompetency  was  known  to  the  owner  at  the 
time  of  making  the  contract.  Schip  v.  Pahst  Brewing  Co., 
64  Minn.  22  (66  N.  W.  Rep.  8).  A  lot  owner  making  an 
excavation  thereon  near  a  sidewalk  may  be  held  liable  for 
damages  resulting  to  a  traveler  on  the  sidewalk  on  account  of 
such  owner's  failure  to  maintain  proper  railings  to  guard 
against  such  accidents.  Cannon  v.  Lewis^  18  Mont.  402  (45 
Pac.  Rep.  572). 

Sec.  119.  Implied  invitations  upon.  Where  one  goes 
on  premises  by  implied  permission,  he  does  so  at  his  own  risk, 
assuming  the  responsibilities  of  all  risks  incident  to  the  place. 
Where  there  are  two  avenues  of  travel,  and  the  more  danger- 
ous one  is  selected,  the  party  injured  cannot  recover,  if  the 
injury  inflicted  was  due  to  the  risk  incident  to  the  route 
selected.  The  traveler  assumes  all  risks  in  such  cases.  Setioon 
V.  Texas  <t  P.  R.  Co.,  48  La.  807  (19  So.  Rep.  759).  In  a 
recent  case  the  authorities  are  collated  and  it  is  held  that  where 
an  owner  of  premises  has  reason  to  apprehend  danger  from 
the  peculiar  situation  and  condition  of  certain  of  their  appur- 
tenances and  their  openness  to  accident,  the  question  whether 
he  has  exercised  due  care  or  not,  as  well  as  that  of  the  con- 
tributory negligence  of  a.  person  injured  thereon,  becomes  one 
for  the  jury,  to  be  determined  upon  all  the  facts  and  circum- 
stances of  the  case.  Kinchlaw  v.  Midland  Elev.  Co.,  57  Kan. 
874  (46  Pac.  Rep.  708) .  It  is  held  that  in  the  absence  of  any 
express  or  implied  invitation  the  owner  of  dangerous  premises 
is  not  liable  for  the  injury  of  a  minor  trespassing  thereon, 
simply  on  the  ground  that  there  were  on  the  premises  those 
things  which  attract  children,  it  appearing  that  such  owner 
used  reasonable  diligence  to  prevent  children  being  on  the 
premises.  Missouri,  AT.  <&  T.  Ry.  Co.  v.  Edwards,  90  Tex. 
65(86S.  W.  Rep.  480). 

Sec.  120.     Liability  of  owner  to  his  tenant.    It  is  the 

duty  of  the  landlord,  when  he  leases  the  property,  to  disclose 
to  the  tenant  the  true  condition  of  the  same,  and  to  point  out 
and  make  known  to  the  tenant  such  defects  as  he  knows 
to  exist  in  the  premises,  or  which  he  could  know  by  rea- 
sonable diligence ;  and  if  he  fails  to  do  so,  and  the  tenant  or 
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person  relying  upon  his  representations  is  injured,  the  landlord 
is  responsible  therefor.  Sternberg  v.  Wilcox^  96  Tenn.  168 
(88  S.  W.  Rep.  917;  84  L.  R.  A.  615).  Citing,  Coke  v. 
Gutkese^  80  Ky.  598.  See  also  Hines  v.  Wllcoriy  96  Tenn. 
148  (88  S.  W.  Rep.  914;  54  Am.  St.  Rep.  828;  84  L.  R.  A. 
824)  ;  Hines  v.  Wilcox,  96  Tenn.  828  (84  S.  W.  Rep.  420). 
One  who  lets  a  building  to  be  occupied  by  a  show  to  which 
tlie  public  is  to  be  invited,  is  liable  to  a  patron  of  the  show  for 
injuries  occasioned  by  its  defective  and  unsafe  condition. 
Oxford  V.  Leathe,  165  Mass.  254  (48  N.  E.  Rep.  92) .  Where 
there  is  no  agreement  to  repair  the  demised  premises  by  the 
landlord,  and  he  is  not  guilty  of  any  fraud  or  concealment  as 
to  their  safe  condition,  and  the  defects  in  the  premises  are  not 
secret,  but  obvious,  the  tenant  takes  the  risk  of  their  safe 
occypancy ;  and  the  landlord  is  not  liable  to  him  or  to 
any  person  entering  under  his  title  or  upon  the  premises 
by  his  invitation  for  injuries  sustained  by  reason  of  their 
unsafe  condition.  Harfel  v.  Fall,  68  Minn.  520  (65  N.  W. 
Rep.  918).  It  is  held  that,  in  the  absence  of  an  express 
agreement,  the  owner  of  a  tenement  let  to  a  tenant,  is 
not  bound  to  make  repairs  upon  it  during  the  term,  and  the 
tenant  alone  is  liable  to  third  persons  for  damages  caused  by 
suffering  the  premises  to  become  dangerous  for  want  of 
proper  repairs.  Szathmary  v.  Adams,  166  Mass.  145  (44  N. 
E.  Rep.  124).  The  duty  which  a  landlord  owes  to  his  tenants 
of  apartments,  access  to  which  is  by  a  common  passage,  he  also 
owes  to  visitors  of  such  tenants  on  lawful  occasions.  He  is 
thereby  required  to  take  reasonable  care  to  have  the  common 
halls  and  stairways  reasonably  fit  for  use  for  the  passage  of 
the  tenants,  but  he  is  under  no  obligation  to  furnish  means 
for  their  safe  use.  He  is  therefore  under  no  duty  (unless 
assumed  by  contract)  to  furnish  light  at  night,  although  such 
light  may  be  necessary  for  safe  use.  Gleason  v.  Boehm,  58 
N.  J.  L.  475  (84  Atl.  Rep.  886;  82  L.  R.  A.  frt5).  In  a 
recent  case,  the  authorities  are  collated  and  it  is  held  that 
under  the  common  law  a  landlord  is  not  liable  for  injury  to  a 
tenant  or  to  one  upon  the  premises  by  his  invitation  for  inju- 
ries occasioned  by  the  unsafe  condition  of  the  premises.  The 
common  law  does  not  impose  any  obligation  on  the  owner  of 
a  building  to  furnish  fire  escapes.     Quaere,  As  to  whether 
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the  violation  of  an  ordinance  will  render  the  landlord  liable 

for  injuries  occasioned  by  such   neglect.     Schmalzreid  v. 

White,  97  Tenn.  86  (86  S.  W.  Rep.  898;  82  L.  R.  A.  782). 

Sec.  121.    Pall    of    buildings — Liability      therefor. 
The  owner  of  real  property,  in  exercising  his  own  tastes  and 
inclinations  as  to  the  character  of  the  building  he  will  erect 
thereon,  has  no  right  to  build  and  maintain  a  structure  which, 
by  reason  of  defects  or  inherent  weakness  either  in  material  or 
construction,  is  liable  to  fall  and  do  injury  to  an  adjoining 
owner  or  the  public.     If  a  building  falls  by  reason  of  defects 
in  material  and  workmanship  reasonably  within  the  knowl- 
edge of  the  owner  thereof,  and  thereby  inflicts  injury  upon 
adjoining  owners  or  their  property  or  any  person  lawfully  in 
its  vicinity,  the  owner  is  liable  for  the  damages  ensuing  there- 
from.    Kitchen  v.  Carter ,  87  Neb.  776  (66  N.  W.  Rep.  855). 
A  contractor  who  negligently  remodels  a  building,  under  a 
contract  with  the  owner  to  respond  in  damages  if  the  work  be 
not  properly  done,  is  not  liable  to  a  third  party  who  is  injured 
by  the  fall  of    the  building,  on  the  ground  that   such  third 
party  was  a  stranger  to  the  contract  and  the  contractor  was 
not,  at  the  time  of  the  injury,  under  duty  to  the  injured  party. 
Daugherty  v.  Herzog,  145  Ind.  255  (44  N.  E.  Rep.  457 ;  57 
Am.  St.  Rep.  204).    The  mere  fact  that  a  building  collapses 
is  not  proof  of  negligent  overloading  unless  there  be  notice  of 
some  defect  in  the  building.     McKenna  v.  Martin  db  William 
H.  Nixon  Paper  Co.,  176  Pa.  St.  806  (85  Atl.  Rep.  181). 
Every  one  is  bound  to  keep  his  buildings  in  repair,  so  that 
neither  their  fall,  nor  that  of  any  part  of  the  materials  compos- 
ing them,  may  injure  the  neighbors  or  passengers,  under  penalty 
of  all  losses  and  damages  which  may  result  from  the  neglect  of 
the  owner  in  that  respect.     The  owner  of  the  building  cannot 
free  himself  from  this  primary  obligation  by  leaving  to  an 
insurance  company,  which,  carrying  a  policy  on  the  building, 
had  elected,  after  a  fire,  to  make  repairs  upon  it,  to  determine 
the  necessity  of  and  extent  of  repairs.     He  cannot,  as  between 
himself  and  the  public,  shift  responsibility  from  himself  to  the 
issurance  company.    The  insurance  contract   may  fix   and 
determine  the  rights  and  obligations  of  the  parties  thereto,  but 
it  18  not  a  measure  for  the  rights  of  the  public,  nor  a  criterion 
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by  which  to  test  the  liability  of  the  owner  to  it.  Steppe  v.. 
Alter,  48  La.  868  (19  So.  Rep.  147;  55  Am.  St.  Rep.  281)- 
It  is  held  that  Rev.  Civ.  Code,  arts.  670,  2822,  must  be  con- 
strued together  as  laws  in  pari  materia ;  and,  being  thus  con- 
strued, they  conclusively  relate  to  the  injuries  which  may  be 
inflicted  by  falling  walls,  or  materials  composing  them,  upon 
neighbors  or  passers-by,  and  not  to  those  resulting  to  occu- 
pants of  the  buildings  or  guests  therein  assembled ;  and  that  a 
member  of  a  surprise  party  visiting  the  house  of  a  friend  for 
the  purpose  of  spending  an  evening  in  social  amusement,  sus- 
taining injuries  by  means  of  a  falling  gallery,  cannot  recover 
damages  of  the  owner  of  the  building,  who  bad  leased  it  as  a 
place  of  residence  to  the  friend  whose  house  the  party  visited* 
McConnell  v.  Lemley,  48  La.  1488  (20  So.  Rep.  887;  55  Am^ 
St.  Rep.  819;  84  L.  R.  A.  609). 

Sec.  122.  Contributory  negligence.  While  it  is  the 
duty  of  the  master  to  keep  his  premises  in  a  safe  condition,  so 
as  not  to  endanger  the  life  or  limbs  of  the  servant,  yet  the 
servant  will  be  denied  relief  against  the  master  for  injuries 
arising  out  of  the  unsafe  condition  of  his  premises,  if  with 
ordinary  prudence  the  servant  could  have  avoided  the  injuriea. 
McCarthy  v.  Whitney  Iron-  Works  Co,,  48  La.  978  (20  So. 
Rep.  171).  A  man  carrying  a  heavy  trunk  for  hire  from  a 
dwelling  house,  and  declining  assistance,  who  in  so  doing 
breaks  through  a  platform  a  few  steps  above  the  sidewalk,  frac- 
turing his  leg,  cannot  recover  damages  from  the  owner  of  the 
house  who  did  not  know  pf  any  defect  in  the  platform,  if  it 
was  well  built  and  still  in  apparent  good  condition,  showing 
no  indication  that  it  is  unsafe,  and  has  been  built  only  sevea 
or  eight  years  and  has  always  been  kept  well  painted.  Badde*- 
ley  V.  Shea,  114  Cal.  1  (45  Pac.  Rep.  990 ;  55  Am.  St.  Rep.  56  ; 
88  L.  R.  A.  747).  A  guest  who  occupies  a  room  in  a  hotel 
with  knowledge  of  defects  in  the  construction  of  the  hotel 
assumes  the  risk  of  injury ;  and  the  owner  of  the  hotel  is  not 
liable  for  injuries  resulting  from  defective  construction  of  cer- 
tain portions  thereof  by  the  lessee  under  a  contract  giving  him 
title  to  material  used  and  a  right  to  remove  the  same.  Glass. 
V.  Colman,  14  Wash.  685  (45  Pac.  Rep.  810). 
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Sec.  123.     Liability  of  municipalities  and  officers. 

In  a  recent  case  the  authorities  are  exhaustively  reviewed  and 
it  is  held  that  a  city  is  liable  to  a  patron  of  its  water  works 
for  hire,  whose  property  is  consumed  through  the  negligence 
of  the  city  in  permitting  such  works  to  get  out  of  repair. 
Lenzen  v.  New  Braunfels,  18  Tex.  Civ.  App.  885  (86  S.  W. 
Rep.  841).  A  city  is  required  to  use  reasonable  care  to  pro- 
tect pedestrians  from  falling  into  excavations  upon  private 
lots  adjacent  to  side  walk.  Wiggin  v.  St.  Louis^  185  Mo. 
558  (87  S.  W.  Rep.  528).  Ohio  Laws  Vol.  86,  p.  84,  provid- 
ing for  the  erection  of  fire  escapes  to  all  buildings  of  a  certain 
height  in  cities  of  a  certain  class  held  unconstitutional  because 
not  general  in  its  operation.  Cincinnati  v.  Steinkamp^  54  O. 
St.  284  (48  N.  E.  Rep.  490).  It  is  held  that  counties  are  not 
liable  for  injuries  occasioned  by  defective  bridges  on  high- 
ways. Board  of  Commissioners  v.  Hemphill^  14  Ind.  App* 
219(42N.E.  Rep.  760). 
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Sec.  124.  As  to  what  constitutes — General  princi- 
ples. In  determining  the  question  of  dedication  of  a  way  to 
the  public  the  intent  of  the  donor  is  a  paramount  question » 
and  the  intent  to  so  dedicate  must  expressly  appear,  or  must 
be  fairly  inferred  from  the  acts  of  the  donor.  Silva  v.  Span- 
gler^        Cal.  (48  Pac.   Rep.   617).     Citing,  People  v; 

County  of  Marin,  108  Cal.  224  (87  Pac.  Rep.  208;  26  L.  R. 
A.  659)  ;  Hewitt  v.  Mayor  of  Pulaski^  Tenn.         (86  S. 

W.  Rep.  878.)  Where  the  acts  of  an  owner  of  real  estate  are 
relied  upon  to  prove  that  he  has  dedicated  it  to  the  public,  the 
acts  must  be  such  as  to  clearly  manifest  an  intention  on  his 
part  to  dedicate  it,  and  the  public  must  have  so  acted  with 
reference  to  the  property  as  to  indicate  an  intention  of  accept- 
ance of  the  property  dedicated.  Acts  of  an  owner  which 
amount  to  a  dedication  of  his  property  to  the  public  must  be 
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such  as  indicate  an  abandonment  of  the  use  of  the  property 
exclusively  to  the  public.  City  of  Omaha  v.  Hawver^  49 
Neb.  1  (67  N.  W.  Rep.  891).  A  vendor  selling  different 
portions  of  his  property  to  others  may  by  private  contract 
create  a  private  way  although  it  opens  out  upon  a  public 
street  and  is  used  in  a  similar  manner.  A  plain  and  positive 
intention  to  dedicate  to  public  use  is  an  essential  element  of  a 
dedication,  and  the  intention  must  be  shown  by  acts  or  lan- 
guage so  clear  as  to  exclude  any  other  reasonable  hypothesis, 
or  at  least  to  clearly  convince  the  judicial  mind.  De  Grilleau 
V.  Frav)ley^  48  La.  184  (19  So.  Rep.  151).  Dedication  may 
be  presumed  from  long  user  by  the  public.  Woolard  v.  Cly- 
mer^        Tenn.  (85  S.  W.  Rep.  1086).     In  a  recent  case 

the  supreme  court  of  Virginia  say :  '^  Dedication  is  an  appro- 
priation of  land  by  its  owner  for  the  public  use.  It  may  be 
express  or  implied.  It  may  be  implied  from  long  use  by  the 
public  of  the  land  claimed  to  have  been  dedicated.  Dedica- 
tion is  not  required  to  be  made  by  a  deed  or  other  writing,  but 
may  be  effectually  and  validly  done  by  verbal  declarations. 
The  intent  is  its  vital  principle,  and  the  dedication  may 
be  made  in  every  conceivable  way  that  such  intention  may  be 
manifested.  It  must,  however,  be  manifested  by  some  unequiv- 
ocal act,  and  is  not  effectual  and  binding  until  accepted. 
When  the  intention  of  the  owner  to  make  the  dedication  has 
been  unequivocally  manifested,  and  there  has  been  acceptance 
by  competent  authority,  or  such  long  use  by  the  public  as  to 
render  its  reclamation  unjust  and  improper,  the  dedication  is 
complete."  Buntin  v.  City  of  Danville^  98  Va.  200  (24  S.  E. 
Rep.  880).  Citing,  City  of  Richmond  v.  Stokes^  81  Grat. 
718;  Talbott  v.  Railroad  Co.,  Id.  685;  Harris'  Case,  20 
Grat.  888;  Kelly's  Case,  8  Grat.  682;  I/aU  v.  McLeod,2 
Mete.  (Ky.)  98  (74  Am.  Dec.  400)  ;  Harding  y.  Jasper,  14 
Cal.  642;  Morgan  v.  Railroad  Co.,  96  U.  S.  716;  Dovaston 
V,  Payne,  2  Smith,  Lead.  Cas.  Eq.  218  and  notes  thereto; 
State  V.  Trask,  6  Vt.  856  (27  Am.  Dec.  554,  and  note  thereto)  ; 
2  Green  1.  Ev.,  §  662 ;  and  Washb.  Easem.  180,  184.  Before 
the  owner  of  real  estate  can  be  divested  of  his  property  by  a 
claim  that  land  has  been  dedicated  by  such  owner  to  the  use 
of  the  public,  the  proof  must  be  very  satisfactory  either  of  the 
actual  intention  to  dedicate  or  such  acts  or  declarations  as 
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should  equitably  estop  the  owner  from  denying  such  intention. 
Citv  of  Ottawa  v.  Tentzer,  160  111.  509  (48  N.  E.  Rep.  601). 

Sec.  125.  As  to  what  constitutes — Particular  cases. 
Where  a  railroad  company  whose  line  crosses  an  alleged  street, 
acquiesces  in  the  use  of  the  same  by  the  public,  with  knowl- 
edge that  it  is  being  improved  by  the  public  for  street  pur- 
poses, will  be  stopped  to  question  its  dedication.  PennsyU 
vania  /?.  Co^  v.  Greenshurg^  y.  d  P.  St.  Ry.  Co.^  176  Pa. 
St.  559  (85  Atl.  Rep.  122;  86  L.  R.  A.  889).  The  fact  that 
a  way  granted  to  individuals  is  used  by  others  without  objec- 
tion, is  not. sufficient  to  establish  a  dedication  to  the  public. 
Silva  V.  Spangler^        Cal.  (48  Pac.  Rep.  617) .     A  deed 

insufficient  in  form,  executed  to  a  municipality,  may  be  evidence 
of  a  dedication.  Morris  v.  School  Dist.  No.  86^  68  Ark.  149 
(87  S.  W.  Rep.  569).  For  cases  which  depend  upon  partic* 
ular  facts  and  which  illustrate  what  constitutes  a  dedication, 
see  Patterson  v.  Peoples  Nat.  Gas  Co.,  172  Pa.  St.  554  (88 
Atl.  Rep.  575)  ;  Frankford  &  S.  P.  City  Pass.  Ry.  Co.  v. 
Philadelphia^  175  Pa.  St.  120  (84  Atl.  Rep.  577)  ;  Gray  v. 
Haas,  98  la.  502  (67  N.  W.  Rep.  894)  ;  Kansas  City  Milling 
Co.  v.  Riley,  188  Mo.  574  (84  S.  W.  Rep.  885)  ;  Town  of 
Nolly  Gr<rve  v.  Smith,  68  Ark.  5  (87  S.  W.  Rep.  956) ; 
Spauldingv.  Wesson,  115  Cal.  441  (45  Pac.  Rep.  807)  ;  Alton 
V.  Meeusenberg,  108  Mich.  629  (66  N.  W.  Rep.  571). 

Sec.  126.  As  to  what  constitutes — Maps  and  plats. 
It  is  held  that  if  the  owner  of  the  fee  lays  out  a  plan  of  lots 
and  conveys  one  of  them  by  reference  to  the  plan,  the  dedica- 
tion of  all  the  streets  in  the  plan  to  public  use  is  complete  and 
irrevocable ;  and  that  where  a  prior  mortgagee  of  the  owner 
releases  his  mortgage  as  to  the  lot  thus  conveyed,  it  is  such  a 
recognition  of  the  plan  by  the  mortgagee  as  shows  his  assent 
to  the  dedication.  Pry  v.  Mankedick,  172  Pa.  St.  585  (84 
Atl.  Rep.  46).  Citing,  Indianapolis  v.  Kingsbury  (1884),  101 
Ind.  200;  Rowan's  Exrs  v.  Town  of  Portland  (1847),  8  B. 
Men.  282;  Wolfe  v.  T(nvn  of  Sullivan  (1892),  188  Ind.  881 
(82  N.  E.  Rep.  1017)  ;  Thaxter  v.  Turner  (1892),  17  R.  I. 
799  (24  Ati.  Rep.  829)  ;  2  Smith,  Lead.  Cas.  (7th  Am.  Ed.) 
164 ;  2  Dill.  Mun.  Corp.,  par.  640,  note  4 ;  Vreeland  v.  Torrey 
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(1881),  84  N.  J.  Eq.  812;  Hague  v.  Inhabitants  of  West 
Hoboken  (1878),  28  N.  J.  £q.  854.  The  presumption  of  ded- 
ication which  arises  from  conveyances  made  with  reference  to 
a  platted  street  may  be  rebutted  by  showing  that  no  intention^ 
to  dedicate  existed  at  the  time  of  the  grant.  This  absence  of 
intention  will  be  inferred  from  a  clause  in  the  grant  which  ' 
specifies  that  the  reference  to  the  platted  street  is  for  the  pur- 
pose of  description  only  and  not  for  the  purpose  of  showing , 
the  dedication  to  a  public  use.  Mayor  of  Baltimore  v.  Fear^ 
82  Md.  246  (88  Atl.  Rep.  687).  In  order  to  have  an  effectual 
statutory  dedication,  the  dedicator  must  be  the  owner  in  fee. 
One  who  is  not  an  owner  can  no  more  pass  title  by  dedication 
than  he  can  by  deed,  and  no  one  not  holding  under  the  dedi- 
cator is  estopped  to  deny  his  title  to  the  property  thus 
attempted  to  be  dedicated.  Kansas  City  Milling  Co,  v. 
Riley,  138  Mo.  674  (34  S.  W.  Rep.  835).  The  purchaser  of 
a  lot  calling  to  bound  on  a  street  not  yet  opened  by  the  public 
authorities  is  entitled  to  a  right  of  way  over  it,  if  it  is  not  on 
the  land  of  his  vendor,  to  its  full  extent  and  dimensions,  only 
until  it  reaches  some  other  street  or  public  way.  Mayo^  of 
Balitmare  v.  Frici,  82  Md.  77  (88  Atl.  Rep.  485).  Where 
ground  is  platted  by  a  person  who  does  not  have  title  or  whose 
title  afterwards  fails,  if  the  real  owner  recognizes  the  plat  and 
conveys  lots  according  to  the  description  therein  and  abutting 
upon  grounds  designated  in  the  plat  as  public,  he  is  estopped 
.afterwards  to  claim  the  ground  so  designated ;  for  by  adopt- 
ing, referring  to  and  making  that  plat  a  part  of  his  deeds  of 
conveyance  for  the  several  lots  sold,  the  real  owner  adopts  the 
entire  plat  as  his  own  with  all  its  dedications  and  reservations. 
Smith  V.  Toung,  160  111.  168  (48  N.  E.  Rep.  486).  Persons 
who  buy  land  according  to  plats  or  plans  whereon  streets  are 
marked,  acquire  irrevocable  rights  to  such  streets ;  and  this 
dedication  operates  not  only  in  favor  of  those  who  buy  from 
the  donor  but  also  in  favor  of  those  who  buy  in  the  general 
locality  where  the  way  or  street  is  located.  Wilson  v.  Acree^ 
«7  Tenn.  878  (87  S.  W.  Rep.  90). 

Sec.  127.  Maps  and  plats  not  legally  executed.  The 
making  and  recording  of  a  town  plat,  in  which  streets,  alleys 
and  a  public  square  are  marked  and  a  sale  of  lots  pursuant  to 
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such  plat,  will  constitute  an  irrevocable  dedication,  notwith- 
standing the  execution  of  the  plat  was  not  legally  acknowl- 
edged.    Marsh  V.  Viilag^e  o/Fairbury,  168  111.  401  (45  N.  E. 
Rep.  286).     The  court  say:     *^  A  common-law  dedication  to 
public  use  may  be  made  by  grant  or  written  instrument,  by 
acts  or  declarations,  by  a  survey,  and  plat  Recorded  without 
being  acknowledged.     Whatever  evidences  a  purpose  on  the 
part  of  a  proprietor  of  lands  to  set  off  certain  parts  thereof 
.  for  the  use  of  the  public  will  be  sufficient  to  evidence  an  inten- 
tion to  dedicate  to  such  use.     Where  a  common-law  dedica- 
tion is  made,  the  legal  title  to  the  land  so  dedicated  remains 
in  the  proprietor,  charged  with  the  same  burdens  which  it 
would  have  if  the  fee  was  in  the  corporation  for  the  use  of  the 
public.     An  owner  of  land  may  exhibit  a  plan  of  a  town  laid 
out  with  designated  streets  and  alleys,  and  sell  lots  to  individ- 
uals, representing  to  them  that  it  is  the  plan  of  the  town ;  and 
if  he  sells  with  reference  to  such  plan,  and  a  purchaser  of  a  lot 
acquires  it  under  such  representations,  then  every  easement, 
advantage,  and  privilege  which  the  plan  represents  which  is 
appurtenant  to  such  particular  lot  will  belong  to  it,  and  a 
grant  or  covenant  of  the  existence  and  use  of  such  streets, 
alleys,  and  public  grounds  so  appurtenant  will  be  implied  to 
the  extent  indicated  on  the  plan.     Such  appurtenant  streets, 
alleys  and  public  grounds,  as  to  such  purchaser,  must  remain 
open  forever  to  the  use  of  the  public.     Such  purchaser's  rights 
against  a  proprietor  may  be  enforced  as  an  individual  right, 
because  the  law  considers  the  conduct  of  the  vendor  in  such 
case  to  be  such  that  it  is,  in  effect,  an  estoppel  in  pais  against 
a  private  right  in  such  vendor  to  close  such  streets,  alleys  and 
public  grounds.''     In  Illinois  it  is  held  that  in  order  to  consti- 
tute a  statutory  dedication  by  means  of  a  plat,  it  must  be  made 
fay  some  one  authorized  to  make  plats,  and  must  be  acknowl- 
edged by  the  owner  of  the  land ;  an  acknowledgment  by  one 
who  signs  himself  as  attorney  in  fact  not  being  sufficient.    Blair 
V.  Carr,  162  111.  862  (44  N.  E.  Rep.  720).     Where  the  stat- 
ute  requires  the  instrument  of  dedication  to  be  acknowledged 
before  certain  officers,  it  will  be  invalid  if  acknowledgment  be 
taken  by  others.      Village  of  Vermont  v.  Miller,  161  111.  210 
<48N,  E.  Rep.  975). 
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Sec.  128.  Acceptance  necessary.  Actual  acceptance 
by  a  formal  adoption  is  held  to  be  necessary  to  impose  on  the 
public  the  duty  of  repairing  and  maintaining  a  dedicated 
street,  but  such  acceptance  is  not  essential  to  consummate  the 
dedication  so  as  to  cut  off  the  rights  of  the  owner  of  the  land. 
Mayor  of Brigantine  v.  Holla^id  Trust  Co.^  N.  J.  Eq. 
(85  Atl.  Rep.  844)  •  In  order  that  there  maybe  a  valid  dedica- 
tion to  the  public,  there  must  be  an  acceptance  in  some  man- 
ner. Slight  evidence  of  acceptance  is  held  to  be  sufficient. 
Townof  Cambridge  W.Cook,  97  la.  599  (66N.  W.  Rep.  884). 
The  right  to  accept  an  offered  dedication  may  be  lost  by  laches. 
Village  of  Vermont  v.  Miller,  161  111.  210  (48  N.  E.  Rep. 
975) .  In  order  to  establish  the  dedication  of  a  private  alley  it 
is  not  necessary  to  show  an  acceptance  by  the  municipality. 
Smith  V.  Toung,  160  IlL  168  (48  N.  E.  Rep.  486). 

Sec.  129.  Revocation  of  a  dedication  of  a  platted 
street.  It  is  held  by  a  divided  court  that  a  platted  street 
which  the  authorities  refuse  to  approve  or  recognize,  and 
which  has  not  in  any  manner  been  accepted  by  the  public,  is 
revocable  at  the  will  of  the  proprietor  and  the  abutting  owners, 
upon  that  portion  to  which  the  revocation  applies,  regardless 
of  the  wishes  of  the  owners  of  property  abutting  on  other 
portions  of  the  street,  it  not  appearing  that  their  right  of 
ingress  and  egress  is  materially  affected  by  such  revocation. 
Mahler  v.  Brumder,  92  Wis.  477  (66  N.  W.  Rep.  502 ;  81 
L.  R.  A.  694). 

Sec.  130.  Dedication  of  public  parks.  Where  the 
owner  of  land  executes  and  places  upon  record  a  plat  whereon 
is  marked  lots,  streets  and  alleys,  and  a  portion  designated  as 
a  public  park,  and  then  sells  lots  with  reference  to  such  plat, 
the  portion  marked  public  park  becomes  irrevocably  dedicated 
to  a  public  use,  notwithstanding  the  town  or  city  to  which  the 
platted  land  is  an  addition  never  accepts  the  same  and  it  sub- 
sequently becomes  incorporated  within  the  bounds  of  another 
town  or  city.  Rhodes  v.  Town  of  Brightwood^  145  Ind.  21 
(48  N.  E.  Rep.  942). 
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Sec.  131.  Nonuser  of  dedicated  lands — As  to  when 
the  public  may  be  estopped  from  claiming  the  benefit  of 
the  dedication.  In  a  well  considered,  recent  case,  it  is  said : 
'*  It  is  well  settled  that,  though  land  be  dedicated  to  the  pub- 
lic use  by  a  private  owner,  so  as  to  vest  the  title  in  the  donee 
for  such  use,  until,  in  the  judgment  of  the  trustee,  the  prem- 
ises are  needed  for  such  use,  mere  nonuser  for  any  period  of 
time  will  not  operate  as  an  abandonment  of  the  property  so 
as  to  revest  the  title  thereto  in  the  donor.  Reilley  v.  City  of 
Racine,  51  Wis.  526  (8  N.  W.  Rep.  417 ;  State  v.  Leaver^  62 
Wis.  898  (22  N.  W.  Rep.  576)  ;  Chase  v.  City  of  Oshkosh^  81 
Wis-  818  (51  N.  W.  Rep.  560).  The  title  being  once  vested 
Id  the  public,  the  corporation  in  which  it  is  situated,  and  upon 
which  devolves  the  duty  to  administer  the  trust,  has  a  broad 
discretionary  power  respecting  the  time  when  the  public  inter- 
ests require  the  actual  enjoyment  of  the  property,  as  intended 
by  the  donor.  It  can  allow  such  donor,  in  the  meantime,  for 
some  purposes  at  least,  to  use  the  property  as  his  own. 
Neither  nonuser  by  the  public,  nor  such  actual  use  by  the 
donor,  standing  alone,  however  long  continued,  will  affect 
the  status  of  the  public  right.  Nowhere  is  tlii«  principle  more 
thoroughly  intrenched  than  in  the  jurisprudence  of  this  state. 
We  may  go  further,  and  say  that,  if  the  title  bd  once  vested  in 
the  public  under  a  dedication  by  a  private: "^wner,  with  or 
without  acceptance  by  the  donee,  as  circumstances  may  require, 
and  the  property  is  thereafter  erroneously  assessed  and  taxes 
collected  thereon  of  the  donor,  that  will  not,  of  itself,  neces- 
sarily affect  the  rights  of  the  public.  That  is  sustained  by 
numerous  well-considered  cases  cited  by  appellant's  counsel. 
Rhodes  v.  Town  of  Brightwood,  145  Ind.  21  (48  N.  E.  Rep. 
942) ;  T<ywn  of  San  Leandro\.  Le  Breton,  72  Cal.  170  (18  Pac. 
Rep.  405)  ;  Ellsworth  v.  City  of  Grand  Rapids,  27  Mich.  250; 
Getchellv.  Benedict,  57  Iowa  121  (10  N.  W.  Rep.  821).  But, 
notwithstanding  what  has  preceded,  it  is  not  an  open  question 
in  this  court  that  the  conduct  of  a  municipal  corporation  may 
be  such  that  a  change  of  its  position  will  cause  such  injustice 
to  those  who  have  relied  upon  such  conduct  as  to  warrant  the 
court  in  preventing  such  change  by  an  application  of  the  doc- 
trine of  equitable  estoppel  in  pais.  This  subject  was  so 
exhaustively  discussed  in  Paine  Lumber  Co.  v.  City  of  Osh* 
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kosh,  89  Wis.  448  (61  N.  W.  Rep.  1108),— opinion  by  Justice 
Pinney, — ^that  it  is  needless  to  go  over  the  matter  again  at  this 
time.  It  was  there,  in  effect,  held  that,  though  a  public  cor- 
poration cannot  alienate  public  streets  and  places,  and  mere 
laches  on  its  part  cannot  defeat  the  public  rights  thereto,  cases 
may  arise  where  private  rights  have  grown  up  so  as  to  be  in 
equity  paramount  to  the  public  rights,  and  where  the  preven- 
tion of  injustice  requires  the  assertion  of  the  doctrine  of  equit- 
able estoppel  in  pais  for  the  protection  of  such  private  rights. 
The  ground  work  of  the  doctrine  is  that  it  would  be  a  fraud 
in  a  party  to  assert  what  his  previous  course  had  denied,  when, 
on  the  faith  of  such  denial,  others  have  acted.  To  prevent  the 
injustice  a  change  of  position  of  such  party  would  cause  to 
such  others,  under  such  circumstances,  where  there  is  no  ade- 
quate legal  remedy,  the  doctrine  of  equitable  estoppel  comes 
in  and  does  the  work.  That  the  equitable  rule  is  applied  as 
freely  against  the  public  as  against  private  persons  is  not 
maintained,  but  that  the  courts  may  administer  justice  by  its 
aid,  even  where  that  results  in  controlling  the  conduct  of 
municipal  corporations,  when  the  facts  are  such,  in  the  judg- 
ment of  the  couft»  as  to  demand  it  to  prevent  manifest  injus- 
tice and  wrong  to  private  persons,  is  firmly  established."  Reu- 
ter  V.  Lawe,  94  Wis.  800  (68  N.  W.  Rep.  955 ;  69  Am.  St. 
Rep.  892 ;  84  Tb.  R.  A.  788). 


DEEDS. 


EPITOME  OP  CASES. 

Sec.  132.  As  to  what  constitutes  a  conveyance.  An 
endorsement  duly  executed  upon  the  back  of  a  tax  certificate 
in  the  following  form  :  '*I  hereby  transfer  and  assign  all  my 
right,  title,  interest,  claim,  and  demand  to  the  land  described 
in  this  certificate  to  James  T.  Sanders  and  Jonathan  N.Waller, 
their  heirs  and  assigns,  forever,  for  the  consideration  of  $50  to 
me  in  hand  paid,"  was  held  to  operate  as  a  conveyance  of  the 
property  described  in  the  certificate.     Sanders  v.  Ransom^  87 
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Fla.  457  (20  So.  Rep.  5^0).     The  court  say :     "  The  words 
*  transfer '  and  '  assign  '  are  not  the  usual  operative  words  of 
a  conveyance  of  real  estate,  but  still,  we  thinks  sufficient  to 
transfer  the  title.     No  particular  form  of  words  is  necessary  to 
eflfect  a  valid  conveyance  of  lands.     If  the  words  used  show  an 
intent  to  convey  a  present  interest,  they  are  sufficient  for  that 
purpose.     8  Washb.  Real  Prop.,  p.  428 ;  1  Devi.  Deeds,  §  211 ; 
I?oe  v.   nines,   Busb.    848;    Warv.   Abst,  pp.    192,    198." 
Where  a  contract  for  dissolution  of  the  partnership  provides 
that  all  the  property  should  pass  to  one  of  the  partners  who 
already  held  the  legal  title  to  the  partnership  real  estate,  in 
which  contract  the  retiring  partner  covenanted  that  he  would 
execute  and  deliver  to  the  other  partner  a  good  and  sufficient 
deed  for  all  his  interest    in  the  partnership  property,  in  an 
equitable  proceeding  under  such  contract  the  duty  to  convey 
will   be   treated    as    equivalent    to   a  conveyance.     Marvin 
V.    Stimpson,    28    Colo.    174    (46    Pac.    Rep.    678).      For 
particular    case    as  to    whether  an    instrument    purporting 
to  be   an   assignment  of   a  deed  operates  as   a  conveyance, 
see  Herndon  v.   Vick,   89  Tex.   469  (85  S.  W.    Rep.    141). 
A   prosecution    may    be    sustained    under  Tex.    Rev.    Pen. 
Code,  Art.  550,  making  it  a  crime  to  forge  any  deed  or  con- 
veyance of  title  paper  in  relation  to  conveying  lands,  for  the 
forging  of  an  instrument  in  the  form  of  a  deed  though  not 
acknowledged  or  witnessed.     Lassister  v.  Staie^  85  Tex.  Crim. 
App.  540  (84  S.  W.  Rep.  751). 

Sec.  133.  Failure  of  consideration.  Where  each  of 
several  devisees,  in  order  to  prevent  a  family  quarrel  and 
a  contest  of  the  will,  agree  to  convey  their  interests  to  a  cer- 
tain party,  provided  all  will  join  in  the  conveyance,  the  con- 
sideration of  such  conveyance  fails  if  any  fail  to  join  therein. 
Donnelly  v.  Rafferty,  172  Pa.  587  (88  Atl.  Rep.  754).  Where 
the  consideration  for  a  deed  is  the  marriage  of  the  parties  to  it, 
it  cannot  be  set  aside  for  failure  of  consideration  on  account  of 
facts  which  do  not  render  the  marriage 'either  void  or  voidable. 
Barnes  v.  Barnes,  110  Cal.  418  (42  Pac.  Rep.  904). 

■ 

Sec.  134.    Alterations  and  filling  blanks.    After  its 
delivery,  a  grantor  has  no  power  whatever  to  alter  or  change 
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a  deed.  There  is  nothing  left  in  him  to  convey.  Hancock  v* 
Dodd,        Tenn.  (86  S.  W.  Rep.  742).     Blanks  in  a  deed 

of  trust  as  to  the  rate  of  interest  to  be  paid  may  be  filled,  with 
the  consent  of  the  grantor,  after  the  acknowledgment  of  the 
deed  and  before  its  delivery.  Brim  v.  Flemings  185  Mo.  597 
(87  S.  W.  Rep.  501).  A  deed  is  not  valid  unless  the  name  of 
the  grantee  be  placed  therein  at  the  time  of  its  execution.  If 
it  be  left  blank  and  is  subsequently  filled,  it  must  be  shown 
affirmatively  to  have  been  done  by  the  authority  and  consent 
of  both  parties  to  the  instrument.  Miller  v.  Crouse^  159  111. 
91  (42  N.  E.  Rep.  877). 

Sec.  136.  Witnesses.  Although  a  statute  requires  a 
deed  to  be  witnessed  in  order  to  be  recorded,  witnessing  is  not 
essential  to  the  sufficiency  of  a  deed  as  between  the  parties 
thereto.  Harrass  v.  Edwards,  94  Wis.  459  (69  N.  W.  Rep. 
69).  Construing  and  applying  Neb.  Comp.  Stat.,  ch.  78,  §  1, 
which  provides  that  deeds  of  real  estate,  '*  if  executed  in  this 
state  must  be  signed  by  the  grantor  or  grantors  being  of  law- 
ful age,m  the  presence  of  at  least  one  competent  witness  who 
shall  subscribe  his  or  her  name  as  a  witness  thereto,"  it  is  held 
that  while  it  is  customary  to  make  use  of  the  expression  '*  Wit- 
ness" or  '* Witnessed"  in  attesting  the  execution  of  deeds  and 
other  instruments  affecting  the  title  to  real  estate,  such  prac- 
tice is  neither  necessary  nor  universal,  and  any  recital  from 
which  it  appears  that  the  subscriber  witnessed  the  execution 
of  the  deed  by  the  grantor  named,  is  sufficient.  Link  v. 
Connell,  48  Neb.  574  (67  N.  W.  Rep.  475). 

Sec.  136.  Grantor  and  grantee.  Where  a  grantor 
executed  a  deed  of  his  land  to  a  fictitious  grantee  to  whom  he 
gave  his  christian  name  a  subsequent  deed  of  trust  duly  exe- 
cuted by  such  grantor  in  the  name  of  the  fictitious  grantee 
was  held  valid.  Wiehl  v.  Robertson,  97  Tenn.  458  (87  S.  W. 
Rep.  274).  Citing,  David  v.  Insurance  Co,,  88  N.  Y.  265 
(88  Am.  Rep.  418) ;  Fallen  v.  Kekoe,  88  Cal.  44  (99  Am. 
Dec.  847).  The  following  deed  was  held  not  void  for  failure 
to  name  a  grantee  :  *'I,  Samuel  C.  Vineyard,  of  the  state  of 
Texas  and  county  of  Aransas,  for  the  sum  of  one  dollar,  and 
out  of  the  affection  for  my  son,  Samuel  Harvey  Vineyard,  do 
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hereby  grant,  release,  and  convey,  to  have  and  to  hold  for- 
ever, all  my  right,  title,  and  interest  in  the  estate  of  James 
W.  Byrne,  purchased  by  me  at  administrator's  sale  in  behalf 
of  my  son,  Samuel  Harvey  Vineyard,  and  heirs  of  S.  C.  Vine- 
yard and  Anna  W.  Vineyard,  hereby  reserving  the  right  to 
control  as  guardian  said  estate  for  the  benefit  of  S.  H.  Vine* 
yard  and  heirs  of  S.  C.  Vineyard  and  Anna  W.  Vineyard ;  and 
I,  the  said  Samuel  C.  Vineyard,  for  and  in  the  consideration 
of  the  sum  of  one  dollar,  to  me  in  hand  paid,  do  hereby  bind 
myself  by  these  presents  to  warrant,  defend  and  protect  unto 
the  said  Samuel  H.  Vineyard  and  heirs  of  S.  C.  Vineyard  all 
the  possession  hereunto  conveyed."  Vineyard  v.  C  Connor^ 
«0  Tex.  59  (86  S.  W.  Rep.  424). 

Sec.  137.  Delivery  of  deeds.  The  delivery  of  a  deed 
is  essential  to  pass  title.  Rogers  v.  Eich^  146  Ind.  285  (45  N. 
E.  Rep.  98).  To  constitute  delivery  the  grantor  must  trans- 
fer possession  of  the  deed  with  intent  to  pass  title.  Donnelly 
V.  Raferty,  172  Pa.  687  (88  Atl.  Rep.  754).  Actual  manual 
delivery  of  the  instrument  to  the  grantee  is  not  necessary  in 
order  to  constitute  a  delivery  where,  from  the  acts  and  agree- 
ments of  the  parties,  it  manifestly  appears  that  it  was  the 
intention  of  the  grantor  to  invest  the  grantee  with  the  imme- 
diate ownership  of  the  property,  and  of  the  grantee  to  accept 
the  same.  Marvin  v.  Stimpson^  28  Colo.  174  (46  Pac.  Rep. 
678).  Citing,  Ruckman  v.  Ruckman,  82  N.  j.  Eq.  261; 
Flint  V.  Phipps,  16  Or.  487  (19  Pac.  Rep.  545);  Fain  v. 
Smith,  14  Or.  82  (12  Pac.  Rep.  867;  58  Am.  Rep.  281); 
Rrown  V.  £rownyQ6Me.  816;  Moore  v.  /fa3re//(?«,  9  Allen, 
102;  Gould  v.  Day^  95  U.  S.  405.  Where  a  failing  debtor 
signed  and  acknowledged  deeds  to  some  of  his  creditors  but 
held  possession  thereof  under  an  agreement  to  deliver  them 
-whenever  it  appeared  necessary  to  make  them  effective  in 
favor  of  the  grantees  as  against  his  other  creditors,  it  is  held 
that  until  delivery,  the  grantees  acquired  no  interest  or  equity 
in  the  property  superior  to  a  creditor  acquiring  a  judgment 
against  the  grantor  before  such  delivery ;  but  the  rule  is  other- 
wise if  the  grantor  held  possession  of  the  deed  under  an  uncon- 
ditional agreement  to  deliver  to  the  grantee.  Guernsey  v. 
Black  Diamond  Coal  £  Min.  Co.,  99  la.  471  (68  N.  W.  Rep. 
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777).  Where  part  of  several  grantors  in  a  voluntary  deed  sign 
the  same  and  deliver  it  to  the  grantee,  with  the  present  inten- 
tion of  passing  title,  but  with  a  mutual  verbal  understanding 
that  the  deed  should  subsequently  become  inoperative,  if  other 
grantors  should  refuse  to  sign^  there  is  a  delivery,  and  the 
grantors  cannot  set  up,  thereafter,  nonperformance  of  the  con- 
dition to  defeat  the  deed.  Stanley  v.  White,  160  111.  605  (48 
N.  E.  Rep.  729).  Particular  facts  held  insufficient  to  show 
delivery  of  a  deed.  Attvood  v.  Attuood,  15  Wash.  285  (46  Pac. 
Rep.  240). 

Sec.  138,  Delivery  as  a  part  of  the  execution  of  a 
deed.  Delivery  is  essential  in  order  to  complete  the  execu- 
tion of  a  deed.  Brown  v.  Westerfeld^  47  Neb.  899  (66  N. 
W.  Rep.  489;  58  Am.  St.  Rep.  582).  A  plea,  filed  by  one 
named  as  a  grantee  in  a  deed,  alleging  that  the  same  had  been 
*^  executed"  by  a  deceased  person,  does  not  necessarily  aver 
that  the  deed  had  been  signed,  sealed,  and  delivered  to  such 
grantee ;  and  where  it  appears  from  other  allegations  in  the 
plea  that  the  word  "executed"  was  used  not  in  its  strict, 
technical  sense,  but  in  the  sense  of  the  word  "  signed,*'  the 
plea  should  not,  in  any  event,  be  treated  as  a  conclusive  admis- 
sion by  the  defendant  that  the  deed  in  question  had  been 
actually  delivered  to  and  accepted  by  him,  nor  as  rendering 
him  liable  to.  comply  with  conditions  inserted  therein  for  the 
benefit  of  other  persons.  Buffington  v.  TTiompson,  98  Ga.  416 
(25  S.  E.  Rep.  516). 

Sec.  139.  Date  of  delivery  and  taking  effect  of  deed. 
In  the  absence  of  any  showing  as  to  the  precise  time  at  which 
a  deed  was  delivered,  it  is  to  be  presumed  that  it  was  done  at 
the  date  of  the  acknowledgment.  Nichols  v.  Sadler,  99  la. 
429  (68  N.  W.  Rep.  709)  ;  Kendrick  v.  Bellinger,  117  N.  C. 
491  (28  S.  E.  Rep.  488).  A  deed  takes  effect  from  the  time 
of  its  delivery  to  the  grantee  irrespective  of  any  oral  condi- 
tions agreed  to  by  the  parties.  Lambert  v.  McClure,  12  Tex. 
Civ.  App.  577  (84  S.  W.  Rep.  978).  The  court  say:  "If 
it  should  be  a  desire  of  a  grantor  that  his  deed  should  not  take 
effect  until  some  condition  is  performed,  he  should  keep  the 
deed  himself,  or  leave  it  with  some  third  person,  a  stranger  to 
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the  transaction.  If  he  delivers  the  deed  to  the  grantee,  tt  goes 
into  effect  at  once,  regardless  of  the  performance  of  any  con- 
dition not  expressed  in  the  deed,  and  testimony  as  to  any  such 
condition  would  not  be  admissible.  Gilbert  v.  Insurance  Co,, 
28  Wend,  48  (85  Am.  Dec.  548)  ;  People  v.  Bostwick,  82  N. 
Y.  445 ;  Moss  v.  Riddle,  5  Cranch,  851 ;  Fairbanks  v.  Met- 
calf,  8  Mass.  280 ;  Cocks  v.  Barker^  49  N.  Y.  110 ;  Blewett  v. 
Railway  Co.,  49  Fed.  126;  Lawton  v.  Sagcr,  11  Barb.  849;  1 
Devi.  Deeds,  §  814;  Richmond  \.  Morford,  4  Wash.  St.  887 
(80  Pac.  Rep.  241 ;  81  Pac.  Rep.  518)." 

Sec.  140.  Delivery  by  recording.  Filing  of  a  deed  for 
record  by  a  grantor  for  the  purpose  and  with  the  intent  of 
passing  title  to  the  grantee,  is  a  sufficient  delivery.  Issitt  v. 
Derjoey^  47  Neb.  196  (66  N.  W.  Rep.  288).  The  recording  of 
a  deed  \%  prima  facie  evidence  of  delivery  to  the  grantee  but 
it  is  not  conclusive.  Buskx,  Genther,  174  Pa.  St.  154  (84 
Atl.  Rep.  520) ;  Humiston  v.  Preston,  66  Conn.  579  (84  Atl. 
Rep.  544)  ;  Estes  v.  German  Nat.  Bank,  62  Ark.  7  (84  S. 
W.  Rep.  85).  Where  a  husband  and  wife  joins  in  the  excu- 
tion  of  a  deed  of  his  lands  to  her,  which  is  duly  acknowledged 
and  recorded,  it  cannot  be  defeated  on  the  claim  of  the  lack 
of  delivery  except  by  clear  and  convincing  evidence ;  the  fact 
that  the  husband  retained  possession  of  the  deed  after  its 
recording  is  not  sufficient  to  sustain  such  claim.  Wells  v. 
American  Mortg,  Co.,  109  Ala.  480  (20  So.  Rep.  186).  The 
recording  of  a  deed  executed  to  an  infant  grantee  is  sufficient 
delivery  to  convey  title,  nothing  appearing  to  show  a  fraudu- 
lent intent  on  the  part  of  the  grantor.  Bjmerland  v.  Eley, 
15  Wash.  101  (45  Pac.  Rep.  780). 

Sec.  141.  Delivery  to  third  persons.  Proof  that  a  hus- 
band purchasing  land  caused  the  same  to  be  conveyed  to  his 
wife  with  the  intention  of  vesting  title  in  her  and  had 
the  deed  delivered  to  a  third  person  designated  by  him 
is  prima  facie  evidence  of  delivery  to  the  wife,  and  the  pre- 
sumption of  delivery  to  her  in  such  case  is  not  overcome  by 
the  fact  that  the  deed  is  afterwards  found  in  possession  of  the 
husband.  Rumsey  v.  Otis,  188  Mo.  85  (84  S.  W.  Rep.  551). 
A  deed  may  be  delivered  to  a  third  person  for  the  benefit  of  a 
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grantee,  and,  if  accepted  by  the  beneficiary,  the  delivery  is  as 
good  as  if  made  direct  to  him,  and  as  effective  in  conveying 
title,  where   no   future  control  of  the   deed   is   reserved  to 
the   grantor.      Crabtree  v.  Crahtree^  159   111.  842  (42   N.  E. 
Rep.  787).     The  rule  that  delivery  of  a  deed  of  gift  may  be  to 
a  stranger  for  the  use  of  the  grantee  implies  that  the  instru- 
ment truly  expresses  the  intention  of  the  grantor.     But  where 
the  instrument  so  delivered  does  not  express  the  real  intent  of 
the  grantor,  and  has  not  been  recorded,  nor  actually  delivered 
to  the  grantee,  the  grantor  may  lawfully  resume  possession  of 
the   instrument,  and   correct   it,  so   that   it  will   conform   to 
the   real   intent.     If,  after  such  correction,  there   is  a   valid* 
delivery,  the  grantee's  title  will  be   such  as  is  given  by  the 
corrected  instrument.     Mceks  v.  Stillwell^  54  O.  St.  541  (44 
N.  E.  Rep.  267).     Where  a  mortgage  executed  to  a  third  per- 
son was  delivered  by  the  mortgagor  to  his  attorney  to  hold  for 
him,   a   delivery   by   the    attorney   to    the   mortgagee   after 
the  mortgagor's  death  is  ineffectual.     Humiston  v.  Preston^ 
66  Conn.  579  (84  Atl.  Rep.  544).     Particular  case  in  which 
a  delivery  to  a  third  person  was  held  insufficient  to  pass  title. 
Shults  V.  Shults,  159  111.  654  (48  N.  E.  Rep.  800 ;  50  Am.  St. 
Rep.  188). 

Sec.  142.  Delivery  to  third  persons  to  be  delivered 
after  grantor's  death.  Where  a  deed  is  delivered  to  a  third  per- 
son to  be  retained  until  the  death  of  the  grantor,  and  then  to  be 
delivered  to  the  grantee,  a  delivery  made  by  such  person  to 
the  grantee  after  the  grantor's  death  is  a  good  delivery. 
Baker  v.  Baker,  159  111.  894  (42  N.  E.  Rep.  867)  ;  Hager^ 
man  v.  Wigent,  108  Mich.  192  (65  N.  W.  Rep.  756).  A  deed 
executed  by  a  grantor  to  his  wife  which  he  delivered  to  a 
third  person  with  instructions  to  hold  until  the  grantor's 
death  and  then  to  have  the  same  recorded,  was  held  sufHcient 
to  vest  a  present  title  in  the  grantee.  Ruiz  v.  D&w^  118  Cal. 
490  (45  Pac.  Rep.  867).  When  a  grantor  delivers  a  deed  to 
a  third  person  to  file  for  record  upon  the  grantor's  death,  and 
such  delivery  is  made  without  any  reservation  as  to  the  con- 
trol of  the  deed  and  with  the  intention  that  it  take  effect  pres- 
ently, the  title  passes  to  the  grantee  upon  such  delivery,  and 
is  not  divested  by  the  subsequent  loss  or  destruction  of  the 
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deed  before  it  is  recorded.  Brawn  v.  Wester fiel  ,  47  Neb. 
399  (66  N.  W.  Rep.  489;  58  Am.  St.  Rep.  582).  Particular 
evidence  held  sufficient  to  establish  the  delivery  of  a  deed  exe- 
cuted by  a  father  to  his  son  and  delivered  to  a  third  person  to 
be  delivered  to  the  son  after  the  death  of  the  father.  Denzler 
▼.  Rieckkoff,  97  la.  75  (66  N.  W.  Rep.  147). 

Where  one  who  was  ill  with  an  incurable  disease  which 
fact  he  knew,  signed  and  acknowledged  a  deed  to  his  infant 
son,  and  gave  it  to  his  brother  with  instructions,  after  the 
maker's  death,  to  *•*'  have  it  recorded,  and  turn  it  over  to  the 
boy,"  it  was  held  that  there  was  a  sufficient  delivery  to  the 
grantee.  Hoffmire  v.  Martin,  29  Or.  240  (45  Pac.  Rep.  754). 
The  court  say  :  * '  The  question  as  to  when  a  deed  executed  and 
deposited  with  a  stranger,  to  be  delivered  to  the  grantee  upon 
the  death  of  the  grantor,  is  effectual  to  pass  title,  has  been  the 
subject  of  much  judicial  controversy ;  but  it  is  now  substan- 
tially agreed  that  its  solution  depends  on  whether  the  grantor 
intends  to  and  does  retain  dominion  and  control  over  it  after 
such  delivery,  or  parts  with  the  possession  and  control  of  it 
absolutely  at  the  time  of  the  delivery.  In  the  former  case,  by 
the  great  weight  of  authority, — although  the  decisions  are  not 
entirely  harmonious,^there  is  no  sufficient  delivery  and  the 
deed  passes  nothing.  1  Del  v.  Deeds,  §  282 ;  Stinson  v. 
Anderson^  96  111.  878;  Prutsman  v.  Baker,  80  Wis.  644  (11 
Am.  Rep.  592)  ;  Brawn  v.  Brown yf^  Me.  816 ;  Cook  v.  Brawn, 
34  N.  H.  460 ;  Williams  v.  Schatz,  42  Ohio  St.  47 ;  Provart  v. 
Harris,  150  111.  40  (86  N.  E.  Rep.  958)  ;  Davis  v.  Ellis,  89 
W.  Va.  226  (19  S.  E.  Rep.  899).  But  if  the  grantor  parts 
with  all  dominion  and  control  over  the  deed,  reserving  no 
right  to  recall  it  or  alter  its  provisions,  it  is  a  good  delivery, 
and  the  grantee  will,  on  the  death  of  the  grantor,  succeed  to 
the  title.  It  was  so  held  in  Poster  v.  Mansfield,  8  Mete. 
(Mass.)  412,  where  a  grantor  executed  a  deed  and  delivered 
it  to  the  scrivener,  to  be  retained  by  him  until  the  grantor^s 
death,  and  then  to  be  delivered  to  the  grantee.  In  this  case 
Mr.  Chief  Justice  Shaw  makes  a  distinction^which  seems 
generally  to  be  recognized  by  the  authorities — between  a  deed 
of  the  kind  here  under  consideration  and  an  escrow.  He 
says :  'Where  the  future  delivery  is  to  depend  upon  the  pay- 
ment of  money, or  the  performance  of  some  other  condition,  it 
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will  be  deemed  an  escrow.  Where  it  is  merely  to  await  the 
lapse  of  time  or  the  happening  of  some  contingency,  and  not 
the  performanee  of  any  condition,  it  will  be  deemed  the 
grantor's  deed  presently.  Still  it  will  not  take  effect  as  a  deed 
until  the  second  delivery,  but  when  thus  delivered  it  will  take 
effect,  by  relation,  from  the  first  delivery .  '  Again,  in  the  case 
of  Stone  v.  Duvall^  77  111.  475,  where  a  party  executed  a  deed 
for  land  to  his  married  daughter,  and  directed  the  party  in 
whose  hands  he  placed  the  same  to  have  it  recorded  and  hold 
it  until  the  grantor's  death,  but,  having  survived  thedaughter^ 
filed  a  bill  to  set  the  same  aside,  it  was  held  that,  in  the 
absence  of  proof  of  any  mistake  in  drafting  the  same,  the  deed 
could  not  be  set  aside,  but  the  grantor's  original  intention 
must  be  carried  into  effect ;  that  he  was  entitled  to  the  use  of 
the  land,  as  though  he  had  a  life  estate  therein,  and  upon  his 
death  the  deed  would  take  effect,  so  as  to  have  vested  a  title 
in  the  grantee,  by  relation  back,  and  so  pass  the  title  to  her 
heirs  at  law.  So,  also,  in  Lantham  v.  Udell^  88  Mich.  288, 
the  grantor  executed  and  acknowledged  certain  deeds,  and 
delivered  them  to  his  wife,  with  direction  to  hand  them  over 
to  the  grantees  immediately  after  his  death ;  and  it  was  held 
that  such  deeds  were  operative  to  carry  out  the  grantor's 
intent,  and  were  not  void  for  non-delivery.  To  the  same 
effect  are  Lang  v.  Smith,  87  W.  Va.  784  (17  S.  E.  Rep.  218)  ; 
Stephens  v.  Rinehart,  72  Pa.  St.  484;  Reed  v.  Douthit,Q2 
111.  848;  Hathaway  v.  Payne,  84  N.  Y.  92;  Wheelright  v. 
Wheelright,  2  Mass.  447  (8  Am.  Dec.  66)  ;  Devi.  Deeds,  § 
280;  and  the  authorities  which  are  cited  in  these  cases  fully 
sustain  the  rule  laid  down." 

Sec.  143.  Delivery  in  escrow.  A  delivery  cannot  be 
made  to  the  grantee  himself  as  an  escrow.  Baker  v.  Baker ^ 
159  111.  894  (42  N.  E.  Rep.  867).  Until  the  conditions  of 
the  escrow  have  been  performed  so  as  to  entitle  the  deed  to  be 
delivered,  the  grantor  retains  the  title  to  the  property,  and  it 
is  subject  to  the  laws  of  descent,  or  to  the  levy  of  an  attach- 
ment or  execution  by  his  creditors.  The  rule  is  not  affected  by 
the  fact  that  the  grantee  is  allowed  to  take  possession  before 
the  delivery  of  the  deed.  Wolcott  v.  Johns,  Colo.  App. 
(44  Pac.  Rep.  675) .    Citing,  Warv.  Vend.  515 ;  8  Washb. 
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Real  Estate,  802;  Prutsman  v.  Baker,  80  Wis.  644  (11  Am. 
R.ep.  592)  ;  Smith  v.  Bank,  82  Vt.  841 ;  Jackson  v.  Rowland, 
6  Wend.  667 ;  Teneick  v.  Flaggy  29  N.  J.  Law  26 ;  Craggcr 
V.  Lansing,  48  N.  Y.  550;  Jackson  v.  Catlin,  2  Johns.  248 
(3  Am.  Dec.  415) .  Where  an  owner  of  mining  property  listed 
it  with  an  agent  for  sale  who  negotiated  a  sale  to  a  prospect- 
ive corporation  of  which  he  was  to  be  a  member  and  another 
of  the  proposed  incorporators  paid  the  owner  half  of  the  pur- 
chase price  and  agreed  to  secure  by  mortgage  the  other  half, 
payable  in  one  year,  and  such  owner  executed  a  deed  to  the 
person  making  such  payment  and  forwarded  it  to  the  agent 
with  instructions  to  deliver  when  the  mortgage  was  given,  it 
was  held  that  the  delivery  to  the  agent  was  a  delivery  in 
escrow,  and  the  conditions  remaining  unfulfilled  for  several 
months  the  grantor  had  the  right  to  rescind  his  conveyance 
upon  accounting  for  the  purchase  money  paid  and  reimburs- 
ing for  improvements.  Tyler  v.  Cate,  29  Or.  515  (45  Pac. 
Rep.  800).  Where  a  vendor  and  vendee  execute  deed  and 
notes  to  each  other  respectively  and  place  them  in  escrow  to 
be  delivered,  when  the  vendor  has  furnished  evidence  of  a 
good  title  in  him  to  the  property,  satisfactory  to  the  custodian, 
it  is  his  duty  to  disclose  to  the  custodian  all  matters  affecting 
the  title,  and  the  vendee  is  not  bound  to  accept  the  title  upon 
its  mere  approval  by  the  custodian  when  prior  to  such  approval 
a  creditor  of  the  vendor  had  levied  an  attachment  on  the  prop- 
erty which  fact  the  vendor  had  concealed.  In  such  a  case  the 
vendee  has  no  right,  nor  can  he  be  compelled,  to  pay  off  the 
attachment  and  deduct  it  from  his  note  before  delivery.  Wol- 
cott  v.  Johns,        Colo.  App.  (44  Pac.  Rep.  675). 

Sec.  144.  Presumption  of  delivery  from  grantee's 
possession  of  deed.  The  possession  by  a  grantee  of  a  deed 
in  due  form  is  presumptive  evidence  of  its  regular  execution 
and  delivery  to  him.  Nichols  v.  Sadler,  99  la.  429  (68  N. 
W.  Rep.  709)  ;  Rohr  v.  Alexander,  57  Kan.  881  (46  Pac. 
Rep.  699).  This  presumption  can  only  be  overcome  by  clear 
and  convincing  evidence ;  and  it  is  not  overcome  by  a  state- 
ment of  the  grantor,  made  some  time  before  the  execution  of 
the  deed,  expressing  a  purpose  to  make  a  deed  to  the  grantee 
which  in  a  certain  contingency  could  be  returned  and  destroyed, 


§  144-146  DEEDS.  140 

nor  by  the  fact  that  the  deed  remained  unrecorded  for  several 
weeks  and  until  after  the  death  of  the  grantor,  Rohr  v. 
Alexander  ^h^  Kan.  881  (46  Pac.  Rep.  699).  It  cannot  be  over- 
thrown by  the  grantor's  denial  of  the  execution  of  the  deed, 
where  it  has  been  recorded  and  the  grantee  has  held  continued 
possession  under  it,  all  of  which  was  known  to  the  grantor 
and  not  objected  to  by  him.  Nixon  v.  Post^  18  Wash.  St.  181 
(48  Pac.  Rep.  28). 

Sec.  145.  Surrender  and  cancellation  of  deeds. 
Where  a  deed  is  delivered  and  accepted  the  title  vests  in  the 
grantee  and  its  subsequent  loss,  destruction  or  cancellation  does 
not  divest  the  grantee  of  his  title.  Tate  v.  Clement^  176  Pa. 
St.  550  (85  Atl.  Rep.  214) ;  Brown  v.  Westerfield,  47  Neb. 
899  (66  N.  W.  Rep.  489;  58  Am.  St.  Rep.  582).  Where  a 
husband  purchasing  land  caused  the  conveyance  thereof  to  be 
executed  to  his  wife  and  there  is  sufficient  proof  to  create  a 
presumption  that  such  deed  was  delivered  to  her,  this  pre> 
sumption  is  not  overcome  by  showing  a  subsequent  possession 
of  it  by  the  husband,  and  his  asserting  title  thereunder. 
Rumsey  v.  Otis,  188  Mo.  85  (84  S.  W.  Rep.  551). 

Sec.  146.  Construction  of  deeds.  A  deed  which  does 
not  purport  to  convey  anything  but  the  land  does  not  pass  to 
the  grantee  an  accrued  right  of  action  for  damages  thereto. 
Flickinger  v.  Omaha  Bridge  <&  T,  Ry.  Co.,  98  la.  588  (67 
N.  W.  Rep.  872).  Wherethe  granting  portion  of  a  deed  passes 
the  grantor's  whole  estate,  the  grant  cannot  be  diminished  by  a 
mere  recital  in  the  description.  Tate  v.  Clement,  176  Pa.  St. 
550  (85  Atl.  Rep.  214).  In  construing  a  deed  made  in  pur- 
suance of  a  bond  given  for  its  execution  the  intention  of  the 
parties  is  to  be  determined  from  both  instruments.  Stuyves- 
ant  V.  Western  Mort.  46  Inv.  Co.,  22  Col.  28  (48  Pac.  Rep. 
144).  Where  the  meaning  of  a  covenant  in  a  deed  is  rendered 
uncertain  by  the  omission  of  words  a  court  cannot  supply  them 
unless  the  instrument  furnishes  the  means  of  supplying  them 
with  certainty.  Mississippi  R.  Logging  Co,  v.  Wheelihan, 
94  Wis.  96  (68  N.  W.  Rep.  878).  In  the  construction  of 
deeds  or  other  instruments  tlie  punctuation  may  be  considered 
in  order  to  solve  an  ambiguity,  it  appearing  that  such  ambi- 
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gaity  was  not  caused  by  the  punctuation.  Olivet  v.  Whit- 
worthy  82  Md.  268  (88  Atl.  Rep.  728).  Where  the  grantor 
has  an  alienable  interest  in  land,  and  at  the  same  time  a  power 
to  sell  the  land,  a  conveyance  of  the  land  by  him  without 
expressly  or  by  some  necessary  implication  making  it  appear 
that  the  conveyance  is  made  in  execution  of  the  power,  it  will 
be  held,  as  matter  of  legal  construction,  that  the  intention  is 
to  pass  his  interest  only ;  and  that,  where  the  grantor  has  no 
interest  which  his  deed  can  pass,  but  only  a  power  to  sell  land, 
his  conveyance  of  the  land  without  reference  to  the  power  is 
construed  an  execution  of  the  power  only,  because  *'  the  deed 
would  be  insensible,  and  a  mere  absurdity,  unless  it  executed 
the  power.'*  Ridgely  v.  Cross,  83  Md.  161  (34  Atl.  Rep. 
469).  The  law  conclusively  presumes  it  to  be  the  intention 
of  the  parties  that  the  grantee  shall  enjoy  beneficially  the  sub* 
jeci  of  the  grant.  Upon  this  presumption  is  founded  the 
doctrine  that  the  grant  of  a  principal  thing  carries  all  the 
things  necessary  to  the  use  and  enjoyment  of  the  thing  granted, 
which  the  grantor  had  power  to  convey.  This  principle  is 
applied  to  the  grant  of  a  way.  White  v.  Eagle  it  Phcenix 
Hotel  Co.,        N.  H.  (34  Atl.  Rep.  672) .     Citing,  Leon- 

ard  V.  Leonard,  7  Allen  277,  288,  and  Tourtellot  v.  Phelps, 
4  Gray  870,  878.  Miss.  Code,  §  2470.  providing  that  the  use 
of  the  words  "  convey  and  warrant "  in  a  deed  shall  have  the 
effect  *^  to  transfer  all  the  right,  title,  claim,  and  possession  of 
the  person  making  it "  is  held  not  to  apply  where  the  instru- 
ment  clearly  expresses  the  intention  of  the  grantor  to  convey 
a  less  estate.  Hart  v.  Gardner,  74  Miss.  158  (20  So.  Rep. 
877). 

Sec.  147.  Construction  of  particular  deeds.  Although 
the  preamble  in  a  conveyance  declares  it  to  be  the  purpose  of 
the  grantor  to  specially  provide  for  the  grantee  and  her  chil- 
dren, if  the  granting  clause  in  the  deed  conveys  the  property 
to  the  grantee  ^'  for  and  during  her  natural  lif^,  and,  at  her 
death,  then  to  the  heirs  of  her  body,  and  their  heirs,  forever," 
the  grant  will  be  held  to  be  to  the  heirs  of  the  grantee's  body 
and  not  to  her  children.  Nye  v.  Lovitt,  92  Va.  710  (24  S.  E. 
Kep.  845).  A  description  of  the  property  conveyed  by  a 
grantor  as  "  the  brick  house  now  occupied  by  me  ♦    ♦    ♦ 
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together  with  all  appurteaances  thereto  belonging  *  *  ♦ 
together  with  land  under  and  adjoining  said  house  as  now  used 
with  it,"  is  a  description  which  may  include  adjoining  lands 
covered  with  buildings,  as  well  as  vacant  land,  the  description 
including  and  carrying  all  land  adjoining  the  dwelling  house 
which  was  then  used  with  that  house.  Hammond  v.  Abbott^ 
166  Mass.  517  (44 N.  E.  Rep.  620).  A  deed,  conveying  "a 
road  and  right  of  way  over  and  across  "  land  *'  to  be  forever 
appurtenant  to  "  adjoining  land  of  the  grantee,  and  provid- 
ing that  neither  party  shall  '*  nor  shall  his  successors  in  inter- 
est, grant- or  give  to  any  other  person  a  right  of  way  over  said 
road,"  conveys  only  an  easement  for  a  right  of  way,  and  not  a 
fee  simple  title.  Peter sonv.Machado^  Cal.  (48Pac.Rep. 
611).  Where  a  contract  of  sale  and  the  warranty  deed  exe- 
cuted pursuant  thereof  describes  the  land  as  ''  being  lot  No.  8, 
as  designated  in  the  plot  of  partition  above  mentioned,  less  a 
strip  25  feet  wide  on  the  north  side  of  said  lot  No.  8,  and  ad- 
joining the  southerly  line  of  the  Chilhowee  Land  Company, 
transferred  by  deed  made  and  executed  the  19th  day  of  March, 
1890,  to  the  said  Chilhowee  Land  Company,  which  deed  also 
dedicates  to  public  use,  for  a  street  or  avenue,  an  additional 
strip  parallel  with  the  adjoining  said  granted  strip  of  25  feet, 
leaving  as  the  amount  of  land  thereby  conveyed,  95  18-100 
acres,"  it  is  to  be  construed  as  a  warranty  as  to  the  amount  of 
land  conveyed.  Hall  v.  McCammotiy  Tenn.  (87S.W. 
Rep.  1026) .  For  construction  of  particular  deeds,  see  Mungen  v. 
Swanson^  110  Ala.  414  (20  So.  Rep.  88)  ;  Hall  v.  Sterling- 
Iron  d:  Railway  Co,,  148  N.  Y.  482  (42  N.  E.  Rep.  1056). 

Sec.  148.  Recitals  in  deeds.  Recitals  in  a  deed  under 
which  one  claims  concerning  incumbrances  upon  the  property 
are  notice  to  him  of  such  incumbrances.  Zear  v.  Boston 
Safe-Dep.  d  T.  Co,,  2  Kan.  App.  505  (48  Pac.  Rep.  977)  ; 
Reichart  v.  Neuser,  98  Wis.  518  (67  N.  W.  Rep.  989) . 
Recitals  in  a  deed  as  to  the  relationship  of  the  parties  thereto 
are  binding  on  persons  claiming  under  it.  Despain  v.  Wag-^ 
ner,  168  111.598  (45  N.  E.  Rep.  129).  Recitals  in  deeds 
do  not  bind  strangers  holding  adversely  and  claiming  title  by 
adverse  possession.  Florida  So.  Ry.  Co.  v.  Burt,  86  Fla.  497 
(18  So.  Rep,  581). 
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Sec.  149.  Restrictions  upon  alienation.  In  construing 
Ind.  Rev.  Stat.  1894,  §  8382,  providing  that  ''the  absolute 
power  of  aliening  lands  shall  not  be  suspended  by  any  limita- 
tion or  condition  whatever,  contained  in  any  grant,  convey- 
ance or  devise,  for  a  longer  period  than  during  the  existence 
of  a  life  or  any  number  of  lives  in  being  at  the  creation  of  the  * 
estate  conveyed,  granted,  devised  and  therein  specified,"  it  is 
held  that  an  absolute  restriction  upon  the  alienation  of  a 
devise  in  fee  for  a  definite  period  of  time  not  depending  upon 
the  duration  of  a  life  or  lives  in  being  at  the  time  of  the  crea- 
tion of  the  estate,  is  void.  Forwlcr  v.  Duhme^  148  Ind.  248 
(42  N.  £.  Rep.  628).  A  subsequent  agreement  by  one  to 
whom  the  legal  title  to  land  has  been  conveyed,  with  a  third 
person,  who  furnished  the  consideration  for  such  conveyance, 
that  he  will  not  convey  the  land  without  the  latter' s  consent, 
is  void,  under  Cal.  Civ.  Code,  §  711,  providing  that  *'  condi- 
tions  restraining  alienation,  when  repugnant  to  the  interest 
created,  are  void."  Prey  v.  Stanley^  110  Cal.  428  (42  Pac. 
Rep.  908). 

Sec.  160.  Restriction  as  to  use  of  property.  A  con* 
dition  that  the  premises  are  to  be  used  for  < 'dwelling  house  pur- 
poses only  "  is  violated  by  the  use  of  a  portion  thereof  for  a  meat 
and  vegetable  store.  One  defending  a  violation  of  a  condi- 
tion restricting  the  use  of  the  premises  on  the  ground  that  no 
damage  is  done  must  show  such  to  be  the  fact  '^  beyond  possi- 
bility of  doubt."  Cornish  v.  Weissman^  N.  J.  Eq. 
(85  Atl.  Rep.  408).  Where  there  is  &  general  scheme  or  plan, 
adopted  and  made  public  by  the  owner  of  a  tract,  for* the 
development  and  improvement  of  the  property,  by  which  it  is 
divided  into  streets,  avenues  and  lots,  and  contemplating  a 
restriction  as  to  the  uses  to  which  buildings  or  lots  may  be 
put,  to  be  secured  by  a  covenant  embodying  the  restriction,  to 
be  inserted  in  each  deed  to  a  purchaser,  and  it  appears,  by 
writings  or  by  the  circumstances,  that  such  covenants  are 
intended  for  the  benefit  of  all  the  lands,  and  that  each  pur- 
chaser is  to  be  subject  to  and  to  have  the  benefit  thereof,  and 
the  covenants  are  actually  inserted  in  all  deeds  for  lots  sold  in 
pursuance  of  the  plan,  one  purchaser  and  his  assigns  may 
enforce  the  covenant  against   any  other  purchaser  and  his 
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ashJpySf  if  he  has  bought  with  knowledge  of  the  scheme,  and 
t}.*p'  covenant  has  been  part  of  the  subject  matter  of  his  pur- 
ffiSLse^  but  this  right  is  purely  an  equitable  one  and  can  only 
'te  enforced  as  such.  Trout  y.  Lucas^  64  N.  J.  Eq.  861  (85 
l^tl.  Rep.  158). 

Sec.  161.  Restrictions  against  using  property  for 
saloon  purposes.  A  grantor  who  has  conveyed  a  lot  with 
the  restriction  that  '*  no  store  or  saloon  shall  be  erected  or 
placed  "  thereon,  may  enjoin  a  violation  of  this  restriction 
although  he  has  conveyed  other  lots  in  the  vicinity  without 
any  such  restriction,  and  leased  a  store  opposite  for  a  saloon, 
where  it  appears  that  the  particular  restriction  was  placed  in 
the  deed  for  the  protection  of  his  store  and  residence  in 
the  immediate  vicinity.  Reilly  v.  Otto,  108  Mich.  880  (66  N, 
W.  Rep.  228).  Where  a  vendee  purchases  property  without 
any  restrictions  as  to  its  use  being  made,  commences  the 
erection  of  buildings  thereon  and  subsequently  accepts  a  deed 
which  prohibits  the  sale  of  liquor  upon  the  premises,  relying 
upon  the  representations  of  the  vendor^s  agent  that  the  con- 
dition will  not  be  enforced  against  him,  the  condition  will  not 
be  enforced  against  his  tenant.  Woodhaven  Jun.  Z.  Co,  v. 
Solly,  148  N.  Y.  42  (42  N.  E.  Rep.  404).  A  provision  in  a 
deed  that  "  the  premises  hereby  conveyed  are  not  to  be  used 
for  a  saloon  or  dramshop  purposes"  creates  a  negative  cove- 
nant, not  a  condition,  and  such  a  covenant  is  not  void  as 
being  in  restraint  of  trade ;  nor  does  a  grantor  acquiesce  in  the 
use  of  premises  for  saloon  purposes  in  violation  of  such 
restriction,  so  as  to  lose  his  right  to  enjoin  the  same,  by  enter- 
ing such  saloon  and  taking  a  drink  therein  or  by  remaining 
silent  while  other  parties  maintain  an  action  to  enjoin 
the  violation  of  the  covenant.  A  breach  of  such  covenant 
may  be  enjoined,  and  it  is  no  defense  to  such  action  to  show 
that  the  character  of  the  neighborhood  where  the  property  is 
situated  has  so  changed  as  to  defeat  the  purpose  of  the  condi- 
tion, unless  it  be  shown  that  the  change  in  circumstances  has 
resulted  from  some  acts  of  the  grantor  in  the  deed,  or  those 
holding  under  him,  or  that  the  enforcement  of  the  covenant  will 
work  a  serious  injury  to  the  property  or  property  rights  of  the 
grantee  in  the  deed,  or  the  party  against  whom  it  is  sought  to 
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be  enforced.  Star  Brewery  Co.  v.  Primas^  168  111.  652  (45 
N.  E.  Rep.  145).  The  court  say  :  **  It  is  true,  as  a  jreneral 
thing,  where  the  acts  of  the  grantor,  or  those  deriving  their 
title  under  him,  have  altered  the  character  and  conditions  of 
the  adjoining  lands  so  as  to  make  the  restriction  of  the  cove- 
nant inapplicable  according  to  the  intent  and  spirit  of  the 
contract,  that  courts  of  equity  refuse  to  interfere  by  injunction 
to  prevent  a  breach  of  the  covenant,  and  leave  the  parties  to 
their  remedy  at  law.  Duke  of  Bedford  v.  Trustees  of  British 
Museum^  2  Mylne  &  K.  552 ;  Ba^e  v.  Murray^  46  N.  J.  Eq, 
825  (19  Atl.  Rep.  11)  ;  Duncan  v.  Rail-way  Co.,  85  Ky.  525 
(4S.  W.  Rep.  228)  ;  Peek  v.  Matthews,  L.  R.  8  Eq.  515; 
'Roper  V.  Williams,  1  Turn.  &  R.  18 ;  2  High.  Inj.  (8d  Ed.),  § 
1158 ;  Sayers  v.  Collyer,  28  Ch.  Div.  103.  But  in  the  present 
case  the  new^  saloons  were  not  upon  the  appellee's  land ;  nor 
was  appellee,  nor  any  one  holding  under  him,  responsible  for 
their  existence.  The  change  produced  by  opening  the  new 
saloons  was  not  his  act,  nor  the  act  of  any  party  claiming 
through  or  under  him.  Where  the  change  in  the  condition  of 
the  surrounding  property  is  such  that  a  performance  of  the  cove- 
nant in  the  deed  would  injure  the  grantee's  property  or  make  it 
yield  less  profit,  or  make  it  incapable  of  yielding  any  profit, 
the  covenant  will  not  be  enforced,  as  being  unreasonable 
and  oppressive.  Where,  for  instance,  the  covenant  required 
that  only  dwelling  houses,  or  dwelling  houses  of  a  certain  price, 
should  be  erected,  and  that  the  premises  should  not  be  used  for 
trade  or  business,  and  the  neighborhood  had  so  changed  that 
only  dwelling  houses  of  a  cheaper  kind,  or  houses  for  trade  or 
business,  would  be  profitable,  the  court  refused  to  enforce  by 
injunction  a  performance  of  the  covenant.  Page  v.  Murray, 
46  N.  J.  Eq.  825  (19  Atl.  Rep.  11)  ;  Jackson  v.  Stevenson, 
156  Mass.  496  (81  N.  E.  Rep.  691 ;  82  Am.  St.  Rep.  476) ; 
Trustees  of  Columbia  College  v.  Thatcher,  87  N.  Y.  811  (41 
Am.  Rep.  865)  ;  Amerman  v.  Deane,  182  N.  Y.  855  (80  N.  E. 
Rep.  741 ;  28  Am.  St.  Rep.  584)  ;  2  Devi.  Deeds,  §  948/' 

Sec.  152.  Restrictions  as  to  the  erection  of  build- 
ings. A  covenant  that  all  buildings  shall  be  set  back  from  a 
certain  line  a  given  number  of  feet  is  not  violated  by  the 
extension  of  an  open  porch  within  the  prohibited  distance. 
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Hawes  v.  Favor ^  161  111.  440  (48  N.  E.  Rep.  1076).  A  for- 
feiture cannot  be  enforced  for  a  violation  of  a  condition 
against  the  erection  of  buildings  on  account  of  improvements 
made  in  pursuance  of  a  municipal  ordinance.  Fidelity  Ins. 
T,  &  S.  D.  Co.  V.  Fridenberg,  175  Pa.  St.  500  (84  Atl.  Rep. 
848 ;  52  Am.  St.  Rep.  851).  An  earth  filling  is  a  **  structure" 
-within  the  meaning  of  a  covenant  never  to  erect  any  *'  struc- 
ture or  building."  Clcmenfs  AdnCrs  v.  Putnam^  68  Vt.  285 
(85  Atl.  Rep.  181).  Conditions  in  a  deed  of  a  part  of  a  tract 
of  land  as  to  the  character  of  improvements  to  be  made  by  the 
grantee  may  be  enforced  by  a  subsequent  purchaser  from  the 
same  grantor  of  another  part  of  the  tract.  Roberts  v.  Porter^ 
Ky.  (87  S.  W.  Rep.  485).     Where  the  owner  of 

land  platted  into  lots  has  not  by  his  plat  or  conveyances  of 
lots  established  a  definite  and  uniform  plan  as  to  building 
restrictions  imposed  upon  purchasers,  some  receiving  their 
conveyances  without  any  such  restrictions,  some  with  one 
kind  of  restrictions  and  some  with  another,  the  purchaser  of 
one  lot  cannot  enforce  the  restrictions  imposed  on  the  pur- 
chaser of  another  lot.  Clark  v.  McGee^  159  111.  518  (42  N. 
E.  Rep.  965).  The  right  of  an  adjoining  lot  owner  to  enforce 
A  condition  against  the  erection  of  buildings  of  a  certain  char- 
acter may  be  waived  by  his  erecting  structures  upon  his  lot 
.of  such  a  character  as  to  render  a  compliance  with  the  condi- 
tion useless.  Landell  v.  Hamilton,  175  Pa.  St.  827  (84  Atl. 
Rep.  668 ;  84  L.  R.  A.  227)  ;  Landell \.  Hamilton,  177  Pa.  St. 
28  (85  Atl.  Rep.  242).  The  right  to  enforce  a  forfeiture  for  a 
breach  of  condition  against  the  erection  of  buildings  may  be  lost 
by  laches.  Fidelity  Ins,  T.  (k  S,  D,  Co.  v.  Fridenberg,  175 
Pa.  500  (84  Atl.  Rep.  848;  52  Am.  St.  Rep.  851).  And  so 
may  the  right  to  have  a  mandatory  injunction  for  the  removal 
of  buildings  erected  in  violation  of  a  condition.  Trout  v. 
Lucas,  54  N.  J.  Eq.  861  (85  Atl.  Rep.  158).  For  construc- 
tion of  particular  restrictions  as  to  character  of  buildings  to  be 
erected,  see  Meigs  v.  Milligan,  177  Pa.  66  (85  Atl.  Rep. 
800)  ;  Roberts  v.  Porter,         Ky.  (87  S.  W.  Rep.  485)  ; 

Equitable  Life  Assur.  Soc.  v.  Brennan,  148  N.  Y.  661  (48 
N.  E.  Rep.  178). 


147  BPITOMB  OP  CASES.  g  168-156 

Sec.  153.  Reservations  in  deeds.  A  grantor  cannot 
show  a  parol  reservation  of  trees  and  the  right  of  pasturage. 
Dodders,  Snyder,  110  Mich.  69  (67  N.  W.  Rep.  1101). 
The  estate  of  a  grantor  who  reserves  the  absolute  title  to  a 
certain  portion  in  the  second  story  of  a  building  is  extinguished 
by  the  destruction  of  the  building.  Leonard  v.  Read, 
Tenn.  (86  S.  W.  Rep.  681).     Where  the  consideration 

recited  in  a  deed  was  a  small  cash  payment  and  the  grantee's 
agreement  to  support  the  grantor  for  life  and  it  is  stipulated 
in  the  deed  that  ^*  it  being  understood  that  possession  of  said 
property  is  to  be  given  at  my  death,*' a  life  estate  will  be  held 
to  have  been  reserved  by  the  grantor.  Hart  v.  Gardner, 
74  Miss.  158  (20  So.  Rep.  877).  Where  a  deed,  after  describ- 
ing  the  property  to  be  conveyed,  reserves  a  portion  of  such 
property  for  a  particular  use,  it  operates  as  a  conveyance  of 
the  fee  of  the  reserved  portion  subject  to  the  use  specified. 
Tirwne  v.  Salentine,  92  Wis.  404  (66  N.  W.  Rep.  895).  A 
deed  containing  this  clause:  *^  Saving  and  reserving  from 
this  conveyance  that  said  Dyers  [the  grantees]  are  not  to  have 
the  right  of  erecting  a  building  within  five  feet  from  the 
easterly  line  and  within  twenty-five  feet  from  my  store,  and 
that  said  five  feet  is  to  be  forever  reserved  for  a  passageway 
back  in  common  with  themselves  and  others,"  was  held  to 
convey  the  fee  of  the  five-foot  strip  reserving  merely  an  ease- 
ment. Morrison  v.  First  Nat.  Bank,  88  Me.  156  (88  Atl. 
Rep.  782)  ;  First  Nat.  Bank,  v.  Morrison,  88  Me.  162  (88 
AtLRep.  784). 

Sec.  154«  Cancellation  of  deed  for  mistake.  A  vendee 
who  seeks  the  cancellation  of  a  deed  on  account  of  a  mutual 
mistake  as  to  the  amount  of  incumbrances  assumed  by  him 
must  act  promptly  upon  the  discovery  of  the  mistake,  and 
relief  will  be  denied  him  where  he  continues  to  act  under  the 
conveyance,  after  he  has  knowledge  of  the  mistake,  until  the 
property  is  greatly  depreciated  in  value.  Hudson  v.  Waugh, 
98  Va.  618  (26  S.  E.  Rep.  680). 

Sec.  155.  Cancellation  of  deed  on  account  of  grant- 
or's mental  incapacity.  Mental  incapacity  to  execute  a  writ- 
ten instrument  is  not  established  by  showing  that  at  the  time 
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of  its  execution  the  party  executing  the  same  was  suffering 
much  pain  and  had  been  frequently  under  the  influence  of 
morphia  about  that  time.  '  Krause  v.  Stein^  178  Pa.  221  (88 
Atl.  Rep.  1081).  Particular  cases  in  which  the  evidence  was 
held  insufficient  to  set  aside  deeds  on  account  of  mental  incapac* 
ity  of  grantor.     Hopper  v.  Hopper^  N.  J.  Eq.  (85 

Atl.  Rep.  400)  ;  Caldwell  v.  Finch,  96  la.  698  (65  N.  W. 
Rep.  994)  ;  Schneitter  v.  Carman,  98  la.  276  (67  N.  W.  Rep. 
249).     See  Infants  &  Insane  Persons. 

Sec.  156.  Cancellation  of  deeds  for  fraud.  Fraud  is 
never  presumed ;  it  must  be  affirmatively  shown  like  any  other 
fact.  Brady  v.  Cole,  164  111.  116  (45  N.  E.  Rep.  488).  A 
deed  obtained  from  a  principal  to  his  agent  by  the  fraud  of 
the  latter,  may  be  set  aside  by  a  suit  instituted  by  a  subse- 
quent grantee  of  the  principal.  Prince  v.  DuPuy,  168  111. 
417  (45  N.  E.  Rep.  298).  A  mere  mistake  of  law  will  not 
alone  be  ground  of  relief  against  a  conveyance,  nor  will  a 
mere  misstatement  of  law  constitute  sufficient  fraud  for  its 
annuUment,  but  when  either  is  accompanied  by  fraud  in  any. 
form,  such  as  misrepresentation  or  concealment  of  fact,  impo- 
sition, undue  influence,  or  misplaced  confidence,  or  advantage 
has  been  taken  of  one's  ignorance  of  law  to  mislead  him,  or 
there  is  a  relation  of  trust  and  confidence  between  the  parties, 
a  court  of  equity  may  set  aside  the  instrument.  Schuttler  v.  . 
Brand/ass,  41  W.  Va.  201  (28  S.  E.  Rep.  808).  A  grantor 
who  has  fully  executed  a  conveyance  which  was  not  in  itself 
either  illegal  or  fraudulent  but  was  made  for  the  purpose  of 
assisting  the  grantee  in  the  perpetration  of  a  fraud  cannot 
maintain  an  action  to  set  it  aside.      Walton  v.   Blackman, 

Tenn.  (86  S.  W.  Rep.  195).  For  particular  fact  cases 
in  reference  to  cancellation  of  deeds  for  fraud,  see  Wilson  v. 
Brown,  Tenn.  (85  S.  W.  Rep.  1098)  ;    Walton  v.  Blackman, 

Tenn.  (86  S.  W.  Rep.  195)  ;  Knack  v.   Usher, 

N.  J.  Eq.  (85  Atl.  Rep  889) ;  Hopper  v.  Hopper,  N. 
J.  Eq.  (85  Atl.    Rep.  400) ;    Doxtatcr  v.    Connell,  98 

Wis.  118  (66  N.  W.  Rep.  1185)  ;  Reddin  v.  Z>«««,22  Colo. 
127  (48  Pac.  Rep.  1006)  ;  Williams  v.  Stone,         Wyo. 
(45  Pac.  Rep.  1070). 
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Sec.  167.  Cancellation  of  deed  for  fraud — Return  of 
consideration.  Where  it  appears  that  one  who  is  seeking  to 
have  a  conveyance  set  aside  on  account  of  fraud  in  its  procure* 
ment,  receives  something  of  value  in  the  transaction,  he  will 
be  required  to  make  a  restitution  of  the  valuable  thing,  before 
relief  will  be  granted  to  him,  if  it  appears  that  the  considera* 
tion  was  given  for  one  thing,  when  in  fact  it  appears  that,  by 
the  fraudulent  representations  of  the  defendant,  it  was  given 
for  another  thing.  Ellison  v.  Beannahia^  4  Okla.  847  (46 
Pac.  Rep.  477).  Citing,  Mullen  v.  Old  Colony  Railroad  Co.^ 
127  Mass.  86  (84  Am.  Rep.  849). 

Sec.  168.  Cancellation  of  deeds  for  undue  influence. 
A  grantor  may  attack  his  deed  on  account  of  undue  influence 
and  duress  in  its  procurement  without  showing  any  informal- 
ity or  irregularity  in  its  execution  or  acknowledgment.  Caf* 
fefs  Ex'rs  v.  Caffey,  12  Tex.  Civ.  App.  616  (85  S.  W.  Rep. 
738).  A  deed  of  gift  from  a  capable  parent  to  part  of  her 
children  to  the  exclusion  of  others  is  not  presumed  invalid 
unless  the  grantees  are  shown  to  have  occupied  a  confidential 
relation  with  the  grantor ;  and  where  such  conveyance  is  in 
pursuance  of  a  long  cherished  purpose  of  the  grantor  clear 
proof  of  undue  influence  will  be  required  to  set  it  aside. 
Bauer  v.  Bauer,  82  Md.  241  (88  Atl.  Rep.  648).  A  court  of 
equity  will  not  avoid  a  conveyance  when  made  by  one  who 
though  weak  and  in  failing  health,  is  not  of  unsound  mind, 
where  he  deliberately  disposes  of  his  property  to  a  child  in 
consideration  of  the  latter 's  undertaking  to  provide  for  his  sup- 
port, if  it  appears  that  he  was  aware  of  the  consequences  of 
his  act,  and  that  it  could  not  be  recalled.  The  fact  that  the 
act  was  done  by  reason  of  the  influence  resulting  from  aflec- 
tion  and  attachment,  or  the  mere  desire  to  gratify  the  wishes 
of  another,  if  the  free  agency  of  the  party  is  not  impaired, 
does  not  affect  the  validity  of  the  act.  Orr  v.  Pennington,  98 
Va.  268  (24  S.  E.  Rep.  928).  Citing,  Greer  v.  Greers,  9 
Grat.  880 ;  Howe  v.  Howe,  99  Mass.  88 ;  notes  to  Hugucnin 
V.  Baseley,  2  White  &  T.  Lead.  Cas.  Eq.  pt.  2,  p.  1211. 
Weakness  of  mind  alone  does  not  render  one  incapable  of 
making  a  conveyance,  but  when  a  person  is  weak  and  enfee- 
bled in  mind,  by  reason  of  age,  or  from  any  other  cause,  and 
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another  takes  advantage  of  such  weakness,  and  by  any  threats^ 
artifice,  or  cunning,  or  undue  influence  he  may  possess,  or  by 
improper  practices,  induces  such  person  to  execute  a  convey- 
ance which,  in  the  free  use  of  his  deliberate  judgment,  he 
would  not  have  entered  into,  such  conveyance  should  be  set 
aside  for  fraud.  Tount  v.  rount,  144  Ind.  188  (48  N.  E.  Rep. 
186).  Particular  fact  cases  illustrating  what  undue  influence 
is  sufficient  to  set  aside  a  deed.  Tount  v.  Tount ^  144  Ind.  18S 
(48  N.  E.  Rep.  186)  ;  Ewing  v.  Clark,  65  Minn.  71  (67  N. 
W.  Rep.  669) ;  Davis  v.  Miller,  98  la.  516  (67  N.  W.  Rep. 
887) ;  Poss  v.  Huff,  98  Ga.  877  (25  S.  E.  Rep.  447) ;  Mar^ 
tin  y:  Baker,  185  Mo.  495  (86  S.  W.  Rep.  869). 

Sec.  169.  Cancellation  of  deeds  for  fraud  and  un- 
due influence — Fiduciary  relations — Burden  of  proof. 
A  conveyance  unsolicited  by  the  grantee  and  voluntarily  exe- 
cuted by  a  grantor  to  a  confidential  friend  who  had  voluntarily 
assisted  him  in  his  business  affairs,  to  the  exclusion  of  the 
grantor's  legal  heirs,  upon  the  consideration  of  the  grantee's 
paying  the  grantor  a  certain  fixed  sum  during  his  life,  and  such 
further  sums  as  his  necessities  might  require,  will  not  be  set  aside 
on  account  of  fiduciary  relations  of  the  parties.  Looby  v.  Red' 
mond,  66  Conn.  444  (84  Atl.  Rep.  102).  The  court  say :  "  It 
is  an  undoubted  equitable  rule  that  one  acting  in  a  trust,  or  in 
any  fiduciary  relation,  shall  not  be  permitted  to  make  use  of 
that  relation  to  benefit  his  own  personal  interest.  The  reason 
of  this  rule  is  that  the  fiduciary  owes  a  duty  to  the  cestui  que 
trust,  to  protect  him  in  respect  to  the  estate  which  is  the  sub- 
ject of  the  trust.  It  may  be  a  duty  imposed  by  law,  or  one 
undertaken  by  contract,  and  equity  will  not  allow  a  fiduciary 
to  put  his  personal  interest  into  conflict  with  his  duty  to  his 
beneficiary.  The  application  of  this  rule  to  the  recognized 
relations  of  trust  is  easy ;  as  to  a  trustee,  an  attorney,  a  guar- 
dian, a  partner,  or  other  like  relation.  The  test  of  the  rela- 
tion is  the  existence  of  the  duty.  If  there  is  no  duty  resting 
on  the  supposed  fiduciary  to  protect  the  beneficiary,  then  this 
trust  relation  does  not  exist.  However  great  the  confidence 
may  be  which  one  person  has  in  another,  if  there  is  no  duty 
upon  that  other  to  protect  the  former,  then  there  is  no 
fiduciary   relation   between   them."     Citing,  Hemingway  v 
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Cokman^  49  Conn.  890  (44  Am.  Rep.  248)  ;  Harrison  v. 
Guest,  8  H.  L.  Cas.  481,  6  De  Gex,  M.  &  G.  424;  Munn  v. 
Chambers,  4  Barb.  876 ;  Pratt  v.  Thornton,  28  Me.  855  (48 
Am.  Dec.  492);  Farnam  v.  Brooks,  9  Pick.  212;  Long  v. 
Long,  9  Md.  848;  Cain  v.  Warford,  88  Md.  28;  Smith  v. 
Elliott,  1  Pat.  &  H.  807 ;  Whitchom  v.  Hines,  1  Munf.  ( Va.) 
567 ;  Rippy  v.  Gant,  4  Ired.  Eq.  448 ;  Dennett  v.  Dennett,  44 
N.  H.  531  (84  Am.  Dec.  97)  ;  Nace  v.  Boyer,  80  Pa.  St.  99, 
100;  Sturtevant  v.  Sturtevant,  116  111.  840  (6  N.  E.  Rep.  428)  ; 
Darnell  v.  Rowland,  80  Ind.  842." 

The  rule  stated  above  applies  to  conveyances  from  client 
to  attorney.  Ross  v.  Payson,  160  111.  849  (48  N.  E.  Rep. 
S99).  Although  the  relation  of  guardian  and  ward  has  ter- 
minated, a  purchase  of  land  by  a  guardian  from  his  ward,  a 
relative  of  his,  while  residing  in  his  family,  will  be  set  aside 
where  it  appears  that  he  has  not  paid  the  fair  value  of  the 
land.  Earhart  v.  Holmes,  97  la.  649  (66  N.  W.  Rep.  898). 
In  a  recent  and  well  considered  case  in  which  the  authorities 
are  collated  and  reviewed,  it  is  held  that  where  an  invalid 
daughter,  without  any  consideration,  conveys  her  entire  estate 
consisting  of  valuable  realty  to  her  mother,  who  is  already 
wealthy,  in  the  absence  of  any  evidence  going  to  show  the 
reasonableness  and  justness  of  the  transaction,  the  deed] will 
be  presumed  to  have  been  procured  by  the  fraud]  or  undue 
influence  of  the  mother,  and  upon  her  rests  the  burden  of 
showing  that  the  transaction  was  fair  and  reasonable.  White 
V.  Ross,  160  111.  56  (48  N.  E.  Rep.  886).  Where  an  aged 
parent  residing  with  his  daughter  and]  her  husband  upon 
whom  he  depended  for  the  personal  comforts  of  a  home  and 
for  assistance  in  the  transaction  of  his  business  executed  a 
deed  of  gift  to  them  which  was  not  an  unreasonable  disposi* 
tion  of  his  property,  they  will  not  be  held  to  have  the  burden 
of  showing  the  absence  of  undue  influence  there  being  no  evi- 
dence that  they  exercised  any  pursuasion  to  obtain  the  gif(> 
Teegarden  v.  Lewis,  146  Ind.  98  (44  N.  E.  Rep.  9).  When 
one  of  the  parties  is  old  and  feeble,  illiterate  and  weak- 
minded,  from  sickness  or  other  cause,  very  slight  circum* 
stances  will  cast  the  burden  on  the  other  party.  Tount  v. 
rmnt,  144  Ind.  188  (48  N.  E.  Rep.  186).  Citing,  Wray  v. 
HVfly,.82  Ind.  126;  Ikerd  v.  Beavers,  106  Ind.  488,  488-490 
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(7  N.  E.  Rep.  826)»  and  cases  cited ;  McCormick  v.  Malin^  5 
Blackf.  509;  Ashmead  v.  Reynolds,  184  Ind.  189  (83  N.  E. 
Rep.  768)  and  cases  cited ;  Id.  89  Am.  St.  Rep.  288,  and  note 
on  page  244;  Stumph  v.  Miller,  142  Ind.  442  (41  N.  E.  Rep. 
812);  Harding  v.  Handy,  11  Wheat.  125;  Harding  v. 
Wheaton,2  Mason  878  (Fed.  Cas.  No.  6,051);  Parker  v. 
Parker,  45  N.J.  Eq.  224  (16  Atl.  Rep.  587) ;  Giles  v.  Hodge, 
74  Wis.  860  (48  N.  W.  Rep.  168) ;  Hemphill  v.  Holford,  88 
Mich.  298  (50  N.  W.  Rep.  800) ;  Cowee  v.  Cornell,  75  N.  Y. 
99  (81  Am.  Rep.  428) ;  Green  v.  Roworih,  118  N.  Y.  462 
(21  N.  E.  Rep.  165)  ;  Barnard  v.  Gantz,  140  N.  Y.  249 
(85  N.  E.  Rep.  480)  ;  1  Story,  Eq.  Jur.,  §  289;  2  White  & 
T.  Lead.  Cas.  Eq.  1206-1210,  1280-1250;  2  Pom.  Eq.  Jur., 
§  947 ;  27  Am.  &  Eng.  Enc.  Law,  458-459,  461,  489. 

• 
Sec.  160.  Quitclaim  deeds — Bona  fide  purchaser- 
Prior  equities.  Applying  1  N.  Y.  Rev.  Stat.,  p.  756,  §  1, 
providing  that,  every  conveyance  of  real  estate  not  properly 
recorded  shall  be  void  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration,  whose  convey- 
ance should  be  first  duly  recorded,  it  is  held  that  the  holder  of 
a  quitclaim  deed,  properly  recorded,  who  purchased  in  good 
faith,  and  without  notice  of  a  prior  unrecorded  conveyance, 
takes  the  title,  in  preference  to  the  grantee  under  such  unre- 
corded conveyance.  Wilhelm  v.  Wilken,  149  N.  Y.  447  (44 
N.  E.  Rep.  82 ;  52  Am.  St,  Rep.  748 ;  82  L.  R.  A.  870).  The 
same  rule  prevails  in  the  state  of  Nebraska  which  has  a  simi- 
lar statute  (See  Vol.  2,  Ballards'  Law  Real  Prop.,  §  588). 
Schott  V.  Dosh,  49  Neb.  187  (68  N.  W.  Rep.  846;  59  Am.  St. 
Rep.  581).  Both  of  these  cases  elaborately  review  and  dis- 
cuss authorities  upon  this  subject.  In  Maine  the  grantee  in  a 
quitclaim  deed  may  be  a  bona  Jidc  purchaser,  Bradley  v- 
Merrill,  88  Me.  819  (84  Atl.  Rep.  160) ;  and  in  the  recent 
case  of  Smith  v.  McClain,  146  Ind.  77  (45  N.  E.  Rep.  41), 
the  supreme  court  of  Indiana  say  :  "  While  there  is  some  con- 
flict in  the  authorities  upon  this  question,  we  think  the  cor- 
rect doctrine  under  the  recording  acts  is  that  one  may  become 
a  bona  Jide  purchaser  under  a  quitclaim  deed,  the  same  as 
under  any  other  form  of  conveyance.  Hastings  v.  Brooker, 
90  Ind.  158;  Daww.  Whitney,  147  Mass.  1  (16  N.  E.  Rep. 
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722)  ;  Chapman  v.  SimSy  58  Miss.  154 ;  Willingham  v.  Hardin^ 
75  Mo.  429;  Fox  v.  Hall,  74  Mo.  815  (41  Am.  Rep.  816). 
Graff  V.  Middlcton,  48  Cal.  841;  Frey  v.  Clifford,  44  Cal. 
835;  Hamilton  v.  Dooliitle,  87  111.  478;  Brown  v.  Oil  Co., 
97  111.  214;  AlcConnel  v.  Reed,  4  Scam.  117;  2  Jones,  Real 
Prop.  &  Conv.,  §§  1894-1896,  and  cases  cited  in  notes."  A 
grantee  in  a  quitclaim  deed  takes  it  subject  to  such  outstanding 
equities  and  interests  as  he  might  have  discovered  by  the  exer- 
cise of  reasonable  diligence.  Ferguson  v.  Tarhox,  8  Kan. 
App.  65G  (44  Pac.  Rep.  905).  In  the  absence  of  limitations 
a  quitclaim  deed  conveys  all  the  existing  interest  of  the 
grantor.  Smith  v.  McClain,  146  Ind.  77  (45  N.  E.  Rep.  41). 
A  quitclaim  by  one  whose  property  has  been  confiscated 
under  the  act  of  congress  of  July  17,  1862,  and  the  joint  reso- 
lution of  the  same  date,  conveys  no  estate,  and  is  not  vali- 
dated by  a  subsequent  removal  of  the  grantor's  disability. 
Monger  v.  Carruthers,  8  Kan.  App.  75  (44  Pac.  Rep.  1096). 
See  Estates. 

Sec.  161.  Miscellaneous  Notes.  A  void  deed  may  be 
ratified  by  receipt  of  the  purchase  money.  Jourdan  v.  Dean, 
175  Pa.  St.  599  (84  Atl.  Rep.  958).  The  conveyance  of  real 
estate  is  governed  by  the  law  of  the  state  in  which  it  is  situ- 
ated. Shattuck  V.  Bates,^1  Wis.  688  (66  N.  W.  Rep.  703). 
A  statute  validating  defective  conveyances  cannot  affect  the 
rights  of  third  parties  acquired  before  its  passage.  Shattuck 
V.  Byford,  62  Ark.  431  (85  S.  W.  Rep.  1107).  Where  a  deed 
executed  to  an  infant  conveying  a  beneficial  interest  is  recorded 
he  will  presumed  to  have  accepted  it.  Bjmcrland  v.  Eley-, 
15  Wash.  101  (45  Pac.  Rep.  730).  A  deed  of  land  operates 
as  an  assignment  to  the  grantee  of  all  rights  of  action  or 
defenses,  growing  out  of  such  title  and  ownership  of  said  land 
which  theretofore  belonged  to  the  grantor.  Fink  v.  Hender- 
son, 74  Miss.  8  (19  So.  Rep.  892).  A  deed  of  conveyance  exe- 
cuted by  a  man  to  a  woman  with  whom  he  lives  as  his  wife 
and  who  believes  herself  to  be  such  may  be  sustained  as 
against  an  attack  by  the  lawful  wife  of  the  grantor,  to  the 
extent  that  the  grantee  can  show  a  consideration  therefor  in 
the  way  of  services  rendered  and  money  advanced  by  her  to 
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the  grantor.     Hughes  v.  Doe^   114  Cal.  199  (45  Pac.  Rep. 
1066). 


FORM  OP  DEEDS. 

[In  Vol.  I,  §§  57-105;  Vol.  II,  §§  133-147;  Vol.  Ill, §§  181-197;  Vol.  IV, 
156-168,  will  be  found  a  Gompilation  of  the  statutory  forms  of  deeds 
and  acknowledgments  for  the  several  states  and  territories.  Below  we 
.give  such  amendments,  changes  and  additional  constructions  as  have 
been  made.] 

Sec.  162.  Alabama.  (See  Vol.  I,  §57;  Vol.  II,  §  133;  Vol.  Ill, 
§  181.)  Particular  acknowledgment  held  insufficient.  Davidson  v.  Alabama 
Iron  db  Steel  Co.  190  Ala.  383  (19  So.  Rep.  390). 

Sec.  163.  Arkansas.  (See  Vol.  I,  §  59;  Vol.  II,  §  134;  Vol. 
Ill,  §  182;  Vol.  IV,  §  156.)  Acknowledgments  taken  but  of  the  United 
States  may  be  taken  by  the  United  States  Consul  and  all  acknowledg- 
ments so  taken  heretofore  are  legalized.  Acts  1897  (Regular  Session),  p. 
83.  For  Act  validating  instruments  acknowledged  before  county  judges 
see  Acts  1897  (Special  Session),  p.  58. 

Sec.  164.  California.  (See  Vol.  I,  §  60;  Vol.  II,  §  135;  Vol 
III,  §  183;  Vol.  IV,  §  157.)  The  legislature  of  1897  enacted  the  Torrens. 
system  of  land  transfers.  See  Stat.  1897,  pp.  138-166.  Section  53  of  this 
act  provides  that  "  Like  forms  of  deeds,  mortgages,  leases,  and  other 
instruments  as  are  now  or  may  hereafter  be  sufficient  in  law  for  the  pur- 
pose intended,  may  be  used  in  dealing  with  registered  land  and  any 
estate  or  interest  therein.  Such  instruments  shall  give  the  number  of  the 
certificate  of  title  of  the  land  described  therein.  But  an  indorsement, 
duly  acknowledged,  upon  the  duplicate  certificate  of  title,  substantially 

in  the  following  form,  viz. :    'I ,  grant  to 

the  real  property  described  in  this  certificate.    Witness 

hand and  seal this 

day  of , ,'  shall  be  sufficient  to  trans- 
fer the  property  in  said  certificate  described.'* 

Sec.  165.  Connecticutr  (See  Vol.  I,  §  62;  Vol.  IV,  §  158.) 
For  statute  validating  conveyances  executed  out  of  the  state  to  the  cer 
tificates  of  acknowledgments  of  which  the  officer  failed  to  affix  his  offi 
cial  seal  or  designate  his  official  character,  see  Pub.  Acts  1897,  p.  961. 

Sec.  166.  Delaware.  (See  Vol.  I,  §  64.)  For  statute  validat- 
ing conveyances  acknowledged  before  a  consular  agent  prior  to  Jan.  1st 

1897,  see  Laws  of  Del.,  Vol.  .20,  p.  695. 

» 

Sec.  167.  Illinois.  (See  Vol.  I,  §  68;  Vol.  IV,  §  160.)  Illinois 
has  adopted  the  Torrens  system  of  land  transfers.  See  Laws  1897,  pp. 
1S9-165.    Section  52  of  this  act  provides  that  "  Like  forms  of  deeds, 
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mortgages,  leases,  or  other  instruments  as  are  now  or  may  hereafter  be 
sufficient  in  law  for  the  purpose  intended,  may  be  used  in  dealing  with 
registered  land  and  any  estate  or  interest  therein.*' 

Sec.  168.  Iowa.  (See  Vol.  I,§  70;  Vol.  II.  §  138;  Vol.  III,§ 
187.)  For  statute  validating  acknowledgments  of  conveyances  of  cor- 
porations taken  by  notary  public  who  was  a  stockholder  or  officer  in  such 
corporation,  see  Laws  1897,  p.  81.  Where  an  acknowledgment  is  taken 
out  of  the  state  by  a  notary  public  his  certificate  need  not  be  accompanied 
with  a  certificate  showing  his  official  character.  Code,  1897,  §  2943,  as 
amended  by  laws  1898,  p.  54. 

Sec.  160.  Louisiana.  (See  Vol.  I,  §  78.)  Acknowledg- 
ments of  deeds  executed  out  of  the  state  may  be  taken  by  a  notary  pub- 
lic and  when  certified  under  his  hand  and  seal  are  sufficient  without 
farther  proof  of  his  official  character.    Laws,  1896,  p.  219. 

Sec- 170.  Massachusetts.  (See  Vol.  I,  §  76.)  Identically 
the  same  law  adopted  by  the  state  of  Michigan  as  set  out  in  Vol.  IV,  §  161, 
has  been  passed  by  the  legislature  of  Massachusetts,  except  the  last 
three  lines  in  §  4.  Acts,  1894,  p.  243,  ch.  253.  Laws,  1895,  ch.  460.  p.  518. 
expressly  provides  that  the  act  of  1894,  ch.  253,  does  not  "  prevent  the 
acknowledgments  of  conveyances  and  other  written  instruments  in  the 
form  and  manner  lawfully  used  before  the  passage  of  said  act." 

Sec.  171,  Minnesota.  (See  Vol.  I,  §  78;  Vol.  IV.  §  162.) 
Deeds,  mortgages,  powers  of  attorney  and  other  instruments  "  heretofore 
executed  without  a  seal,  scroll  or  devise,  opposite  the  name  of  the 
grantor**  are  legalized.  Gen.  Laws,  1897,  p.  351.  For  act  legalizing 
deeds  of  corporations  in  which  the  individual  names  of  the  officers  exe- 
cuting appear  instead  of  the  name  of  the  corporation,  see  Gen.  Laws, 
1897,  p.  450.  For  amendment  of  statute  as  to  the  execution  and  acknowl- 
edgment of  deeds  in  foreign  countries,  see  Pub.  Laws,  1897,  p.  276. 

Sec  172.  Nebraska.  (See  Vol.  I,  §  82;  Vol.  II,  §  140;  Vol. 
Ill,  §  193.)  Construing  and  applying  Neb.  Comp.  Stat.,  ch.  73,  §  1,  which 
provides  that  deeds  of  real  estate,  *'  if  executed  in  this  state  must  be 
signed  by  the  grantor  or  grantors  being  of  lawful  age,  in  the  presence  of 
at  least  one  competent  witness  who  shall  subscribe  his  oV  her  name  as  a 
witness  thereto,"  it  is  held  that  while  it  is  customary  to  make  use  of  the 
expression  "  Witness  '*  or  "  Witnessed  **  in  attesting  the  execution  of 
deeds  an4  other  instruments  affecting  the  title  to  real  estate,  such  prac- 
tice is  neither  necessary  nor  universal,  and  any  recital  from  which  it 
appears  that  the  subscriber  witnessed  the  execution  of  the  deed  by  the 
grantor  named,  is  sufficient.  Link  v.  Connelly  48  Neb.  574  (67  N.W.  Rep. 
475).  Under  this  statute  deeds  executed  in  the  state  are  required  to  be 
witnessed,  but  deeds  executed  out  of  the  state  are  sufficient  if  executed 
according  |o  the  law  of  the  state  where  executed.  Schields  v.  fforbach,  49 
Neb.  262  (68  N.  W.  Rep.  524). 
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Sec,  173.  New  Jersey;  (See  Vol.  I,  §  85;  Vol.  IV,  §  163.) 
Deeds  heretofore  executed  without  seal  of  grantor  are  valid,  "  provided 
that  the  attestation  clause  and  the  acknowledgment  of  said  deed  shall 
recite  that  the  same  was  sealed  by  such  grantor  or  grantors."  Laws, 
1897,  p.  174,  approved  April  8th,  1897. 

Sec.174.  North  Dakota.  (See  Vol.  IV.  §  165.)  The  pro- 
visions of  the  Revised  Codes,  1895,  as  to  the  form  of  deeds,  form  of 
acknowledgments  and  officer  before  whom  acknowledgment  may  be 
taken  out  of  the  state  are  the  same  as  those  given  for  Dakota  in  Vol.  I,  § 
63.  Revised  Code,  1895,  §§  3537,  3584,  3575.  "The  certificate  of 
acknowledgment  of  an  instrument  executed  by  a  corporation  must  be 
substantially  in  the  following  form: 

State  of County  of ss.: 

On  this day  of in  the  year » 

before  me  (here  insert  the  name  and  quality  of  the  officer)  personally 

appeared known  to  me  (or  proved  to  me  on  the  oath  of 

)  to  be  the  president  (or  the  secretary)  of  the  corporation 

that  is  described  in  and  that  executed  the  within  instrument  and  acknowl- 
edged to  me  that  such  corporation  executed  the  same.'*  Rev.  (iodes, 
1895,  §  3584. 

Sec.  175.  Ohio,  (See  Vol.  I,  §90.)  The  Torrens  system  of 
land  transfers  enacted  by  Laws  1896,  pp.  220-262,  and  declared  unconsti- 
tutional in  State  v.  Ouilbert,  56  O.  St.  5i5  (47  N.  E.  Rep.  551;  60  Am.  St. 
Rep.  756),  contained  the  following  provisions:  "  When  any  owner  of  land 
registered  under  this  act,  desires  to  transfer  his  title  to  the  whole  or  a 
part  thereof,  such  owner  must  endorse  on,  or  attach,  such  transfer  to  the 
certificate  evidencing  ihe  title  of  such  transfer  in  the  following  form; 

I,  the  within  named  A.  B.  (if  married,  say  *  assisted  by  my  wife,  C.  D., 

or  husband,  £.  F.,*)  in  consideration  of dollars,  paid  and 

secured  to  be  paid  to  me  by  G.  H.»  do  hereby  transfer  to  the  said  G.  H., 
all  of  the  land  described  in  the  within  certificate  of  title.  (If  part,  describe 
accurately  the  part  transferred.)  Subject  to  such  liens,  mortgages 
charges,  encumbrances  and  estates  as  are  noted  in  the  register  at  this 
date.  And  I  hereby  surrender  to  said  G.  H.  the  within  certificate  of  title 
No. and  request  the  county  recorder  to  issue  to  said  G.  H.  a  certifi- 
cate of  title  to  said  land  subject  to  the  said  liens  and  charges  aforesaid* 

Dated  this day  of A.  D.  189. . . . 


The  state  of  Ohio County  ss.    Before  me,  the  under- 
signed, a in  and  for  said  county,  on  the day 

of A.  D.  189. . ,  personally  came  (A.  B.)  and  (C.  D.)  husband 

and  wife  personally  known  to  me  to  be  the  identical  persons  named  in 
the  within  certificate  of  title,  and  the  persons  who  signed  the  above  trans- 
fer, and  acknowledged  the  signing  thereof  to  be  their  volnutary  act  and 
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deed  for  the  uses  and  purposes  therein  stated.    Witness  my  hand  and 

seal  this day  of A.  D.  189. .."    Laws,  1896,  p. 

240. 

Sec.  176.  Oklahoma.  (See Vol.  I,  §  91.)  "A  warranty  deed 
to  real  estate  may  be  substantially  in  the  following  form,  to-wit: — Know 

all  men  by  these  presents;  That party  of  the  first  part,  in 

consideration  of  the  sum  of dollars,  in  hand  paid,  the  receipt 

of  which  is  hereby  acknowledged,  do  hereby  grant,  bargain,  sell  and  con- 
vey unto the  following  described  real  property  and  prem- 
ises, situated  in    county.  Territory  of  Oklahoma,  to-wit: 

together  with  all  the  improvements  thereon  and  the  appur- 
tenances thereunto  belonging,  and  warrant  the  title  to  the  same.  To 
have  and  to  hold  said  described  premises  unto  to  the  said  party  of  the 
second  part, heirs  and  assigns  forever,  free,  clear  and  dis- 
charged of  and  from  all  former  grants,  charges,  taxes,  judgments,  mort- 
gages, and  other  liens  and  incumbrances  of  whatsoever  nature.    Signed 

and  delivered  this day  of 189. ..  Laws  1897,  p. 

101.  §41. 

"  A  quit  claim  deed  to  real  estate  may  be  substantially  the  same  as 
a  warranty  deed,  with  the  word  'quitclaim '  inserted  in  connection  with 
the  ♦ords,  'do  hereby  grant,  bargain,  sell  and  coniyey  *  as  follows:  *  Do 
hereby  quitclaim,  grant,  bargain,  sell  and  convey,*  and  by  omitting  the 
words, '  and  warrant  the  title  to  the  same.'    Laws,  1897,  p.  101,  §42. 

"  Every  deed  or  other  instrument  affecting  real  estate,  executed  by 
a  corporation,  must  be  acknowledged  by  the  officer  or  person  subscribing 
the  name  of  the  corporation  thereto,  which  acknowledgment  must  be 
substantially  in  the  following  form  to-wit: 

"  Territory  of  Oklahoma, County  ss.    Before  me,  a 

in  and  for  said  county  and  territory  on  this day 

of 189. .,  personally  appeared to  me  known 

to  be  the  identical  person  who  subscribed  the  name  of  the  maker  thereof 
to  the  foregoing  instrument  as  its  (attorney,  in  fact,  president,  vice  presi- 
dent, or  mayor  as  the  case  may  be)  and  acknowledged  to  me  that  he  exe- 
cuted the  same  as  his  free  and  voluntary  act  and  deed,  and  as  the  free 
and  voluntary  act  and  deed  of  such  corporation,  for  the  uses  and  pur- 
poses therein  set  forth."    Laws,  1897,  p.  102,  §  45. 

"An  acknowledgment  by  individuals  of  any  instrument  affecting 
real  estate  must  be  substantially  in  the  following  form,  to-wit:   Territory 

of  Oklahoma County  ss.    Before  me in  and 

for  said  county  and  Territory,  on  this day  of 

189..,  personally  appeared and to  me  known 

to  be  the  identical  person  who  executed  the  within  and  foregoing  instru- 
ment, and  acknowledged  to  me  that executed  the  same  as 

free  and  voluntary  act  and  deed  for  the  uses  and  purposes 

therein  set  forth."    Laws,  1897,  p.  99,  §  37. 

Acknowledgments  taken  out  of  the  territory  in  the  United  States 
may  be  taken  before  any  notary  public,  clerk  of  a  court  of  record,  or 
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commissioner  of  deeds',  duly  appointed  by  the  governor  of  the  territory, 
for  the  county,  state  or  territory  where  the  same  is  taken.  Laws,  1887, 
p.  100,  §  88. 

Sec.  177.  Pennsylvania-  (See  Vol.  I,  §93.)  For  statute 
validating  defective  acknowledgments  made  prior  to  1896,  see  Laws» 
1897,  p.  214. 

Sec.  178.  Texas,  (See  Vol.  I,  §  98;  Vol.  11,  §  143;  Vol.  Ill, 
§  196.)  A  certificate  in  the  language  of  the  statute  (Tex.  Rev.  Stat.  1879, 
Art.  4309)  reciting,  "  personally  appeared  before  me,  J.  A.  and  N.  A.,  bis 

wife,  both  known  to  me  (or  proven  to  me  on  the  oath  of )  to  be 

the  persons  whose  names  are  subscribed  "  was  held  sufficient  upon  the 
ground  that  it  sufficiently  showed  the  intention  of  the  officer  to  show  that 
he  knew  the  parties  executing  the  deed  and  therefore  the  words  enclosed 
in  parentheses  could  be  rejected  as  surplusage.  Adams  v.  Pardue,  Tex. 
Civ.  App.         (86  S.  W.  Rep.  1016). 

Sec.  179.  Wisconsin.  (See  Vol.  I,  §  104;  Vol.  II.  §  147;  Vol. 
IV,  §  167.)  Ch.  125,  Laws,  1895,  p.  212,  referred  to  in  Vol.  IV,  §  167,  is 
expressly  repealed  by  Laws,  1897,  ch.  124,  p.  204,  §  1.  This  latter  statute 
re-enacts  the  form  of  acknowledgment  given  in  Vol.  I,  §  104.  See  Laws, 
1897,  p.  204,  §  2.  "If  such  conveyance  shall  be  executed  in  any^ther 
state,  territory  or  disfrict  of  the  United  States,  it  may  be  executed  in  the 
manner  and  acknowledged  in  the  form  prescribed  in  the  next  preceding 
section,  or  according  to  the  laws  of  such  state,  territory  or  district,  and 
the  execution  thereof  may  be  acknowledged  before  any  judge  or  clerk  of 
a  court  of  record,  notary  public,  justice  of  the  peace,  mastery  in  chancery 
or  other  officer  authorized  by  the  laws  of  such  state,  territory  or  district 
to  take  acknowledgments  of  deeds  therein,  or  before  any  commissioner 
appointed  by  the  governor  of  this  state  for  such  purpose;  and  if  executed 
within  the  jurisdiction  of  any  military  post  of  the  United  States,  not 
within  this  state,  it  may  be  acknowledged  before  the  commanding  officer 
thereof."  Laws,  1897,  ch.  124,  §  3.  Section  4  of  this  act  contains  the  same 
provisions  as  set  out  in  Vol.  II,  §  147. 


DEFINITIONS. 


BPITOME  OP  CASB8. 


Sec.  180.  Miscellaneous  definitions.  *^  Charitable" 
and  **  eleemosynary  "  are  interchangable  terms.  People  ex 
rel.  Ellert  v.  Cogswell,  118  Cak  129  (45  Pac.  Rep.  270;  85 
L.  R.  A.  269) .     The  term  children  as  employed  in  the  Georg^ia. 
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Code,  g  2664,  is  held  not  to  include  a  bastard.  Floyd  v. 
Fhyd,  97  Ga.  124  (24  S.  E.  Rep.  451).  "  High-watcr 
mark/'  when  applied  to  a  non-tidal  river,  means  the  highest 
limit  reached  by  the  water  when  the  water  is  unaffected  by 
freshets  and  contains  its  natural  and  usual  flow.  Morrison  v. 
First  National  Bank,  88  Mo.  155  (88  Atl.  Rep.  782). 
"Owners  and  holders"  of  land  as  used  in  Nev.  Gen.  Stat. 
1895,  p.  58,  exempting  such  from  procuring  a  license  to  keep 
sheep,  defined.  State  v.  Wheeler,  28  Nev.  148  (44  Pac.  Rep. 
480) ,  collating  numerous  cases.  '<  Reputed  owner/'  defined. 
Santa  Cruz  Rock  Pav.  Co,  v.  Lyons,  Cal.  (48  Pac. 

Rep.  599).  Property  in  the  sense  in  which  it  is  used  in  the 
constitutional  provision,  that  it  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation,  is  that  *'  dominion 
or  indefinite  right  of  user  and  disposition  which  one  may  law- 
fully exercise  over  particular  things  or  subjects  and  generally 
to  the  exclusion  of  all  others."  Illinois  Cent,  R,  Co.  v. 
Camm'rs  of  Highways,  161  111.  247  (48  N.  E.  Rep.  1100). 


DESCENT. 

IN  RE  PEARSON'S  ESTATE. 

(110  Cal.  524.) 

Descentof  property  acquired  from  an  ancestor- 
Next  of  kin— Statute  construed.  Construing  Cal.  Civ.  Code,  § 
1386,  subd.  6,  providing  that,  "  if  the  decedent  leave  neither  issue,  hus- 
band, wife,  father,  mother,  brother  nor  sister,  the  estate  must  go  to  the 
next  of  kin  in  equal  degree,'*  and  §  1394  which  provides  that,  "  kindred  of 
the  half  blood  inherit  equally  with  those  of  the  whole  blood  in  the  same 
degree,  unless  the  inheritance  came  to  the  intestate  by  descent,  devise  or 
gift  of  some  one  of  his  ancestors,  in  which  case  all  of  those  who  are  not 
of  the  blood  of  such  ancestor  must  be  excluded  from  such  inheritance,' 
it  is  held  that  where  property  of  a  decedent  inherited  from  his  father 
descended  under  §  l^,the  sisters  and  brothers  of  the  decedent's 
deceased  mother  shared  equally  with  those  of  his  father. 

McFarland,  J. 

Sec.  181.    Statement  of  the  case.  This  is  an  appeal  by 
IraMathewson,  Daniel  Mathewson,  Henry  Mathewsony  Rhoda 
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Smith  and  Lucy  A.  Angell  from  parts  of  an  order  of  partial 
distribution  of  the  estate  oi  Hiram  Arthur  Pearsons,  deceased. 
Although  said  deceased  left  a  will,  the  part  of  his  estate  here 
in  question  is,  for  reasons  not  necessary  to  be  stated,  to  be  dis- 
tributed as  though  he  had  died  intestate.  His  next  of  kin  of 
equal  degree  are  aunts  and  uncles,  and  are  the  appellants,  who 
are  sisters  and  brothers  of  the  decedent's  mother,  Ann  Char- 
ity Pearsons,  and  Clarissa  P.  Wheeler  and  Lucy  A.  Valen- 
tine, who  are  sisters  of  the  decedent's  father,  Hiram  Pearsons. 
Lucy  A'  Valentine  being  now  dead,  her  estate  and  interests 
are  represented  by  her  administrator,  Joseph  W.  Reay.  The 
greater  part  of  the  estate  to  be  distributed  came  to  the 
deceased,  Hiram  Arthur  Pearsons,  by  gift  and  devise  of  his 
father,  Hiram  Pearsons,  deceased ;  while  a  lesser  part  came  to 
him  from  his  mother,  Ann  Charity  Pearsons.  The  probate 
court  held  that  all  of  said  estate  which  came  from  the  father 
should  be  distributed  to  said  Clarissa  P.  Wheeler  and  the 
administrator  of  said  Lucy  A.  Valentine,  and  that  the  appel- 
lants should  share  only  in  that  part  of  the  estate  which  came 
to  the  deceased  from  his  mother.  Appellants  contend  that 
the  whole  of  the  estate  of  the  deceased  should  be  distributed 
equally  to  all  the  aunts  and  uncles.  This  contention  presents 
the  only  question  to  be  determined  on  this  appeal,  and  it 
appears  to  us  quite  clear  that  it  must  be  sustained. 

Sec.  182.  Descent  to  next  of  kin — Property  acquired 
from  ancestor — Blood  of  ancestor — Statute  construed. 
The  rule  which  governs  here  is  the  one  declared  in  subdivision 
6  of  §  1886  of  the  Civil  Code,  and  is  as  follows :  *'  If  the  dece- 
dent  leave  neither  issue,  husband,  wife,  father,  mother,  brother 
nor  sister,  the  estate  must  go  to  the  next  of  kin  in  equal 
degree."  In  the  case  at  bar  **the  next  of  kin"  were  the 
seven  aunts  and  uncles  of  the  decedent,  and  they  were  *Mn 
equal  degree; "  therefore  the  estate  goes  to  them  in  seven 
equal  parts.  Next  of  kin  means  of  course  next  of  kin  of  the 
decedent.  Our  Code  has  no  allusion  to  ^^  the  blood  of  the  first 
purchaser,"  and  makes  no  attempt  at  any  distinction  founded 
upon  the  sources  from  which  the  estate  of  a  decedent  may 
have  been  derived,  except  in  the  single  instance  of  kindred  of 
the  "  half  blood."     But  no  question  of  the  rights  of  kindred 
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of  the  half  blood  arises  in  this  case,  for  all  the  aunts  and 
uncles  were  the  decedent's  kindred  of  the  whole  blood,  of 
equal  degree. 

Respondent's  whole  contention  rests  upon  the  theory  that' 
§  1394  of  the  Civil  Code  changes  the  rule  of  §  1886  above 
quoted^  But  to  see  the  mistake  of  that  theory  it  is  only  nec- 
essary to  observe  that  §  1894  deals  entirely  with  the  case  of 
kindred  of  **  the  half  blood,"  not  with  kindred  of  the  whole 
blood,  whose  rights  had  already  been  fixed  by  g  1886.  Sec- 
tion 1394  is  as  follows:  '*  Kindred  of  the  half  blood  inherit 
equally  with  those  of  the  whole  blood  in  the  same  degree, 
unless  the  inheritance  came  to  the  intestate  by  descent, 
devise  or  gift  of  some  one  of  his  ancestors,  in  which  case  all 
those  who  are  not  of  the  blood  of  such  ancestor  must  be 
excluded  from  such  inheritance."  Here  the  words  "  all  those" 
clearly  refer  to  their  antecedents  in  the  sentence  '^  kindred  of 
the  half  blood."  Kindred  of  the  half  blood  being  the  subject 
of  the  main  proposition  of  the  section,  is  necessarily  the  subr 
ject  of  the  exception  which  follows  the  word  *'  unless."  The 
section  simply  me^ns  that  kindred  of  the  half  blood  shall 
inherit  equally  with  those  of  the  whole  blood,  except  in  a  cer- 
tain case,  and  in  that  case  kindred  of  the  half  blood  shall  not 
inherit.  And  who  are  kindred  of  the  half  blood?  Whv,  of 
course,  kindred  of  the  half  blood  of  the  decedent.  There 
were  none  such  in  the  case  at  bar.  If  the  next  of  kin  of  equal 
degree  of  the  intestate,  be  some  of  the  whole  blood  and  some 
of  the  half  blood  of  the  intestate,  the  half  bloods  shall  not 
inherit  if  they  are  not  of  the  blood  of  the  person  from  whom 
the  intestate  inherited  the  property  to  be  distributed ;  but,  if 
all  be  kin  of  th^  whole  blood  of  the  intestate,  or  if  the  half 
bloods  be  of  the  blood  of  the  ancestor,  then  all  share  alike. 
Kindred  of  the  whole  blood,  if  next  of  kin,  share  in  all  of  the 
estate  of  the  decedent,  no  matter  from  what  source  it  come. 

Sec.  183.  Same—- Cases  reviewed.  Respondents  pre- 
sent no  case  arising  under  a  statute  like  ours  which  at  all  con- 
flicts with  the  foregoing  views.  On  the  other  hand  they  are 
clearly  stated  in  the  Estate  of  Kirkendally  48  Wis.  167,  which 
respondents  cite.  In  that  case  the  intestate,  Mary  Jane  Kirk- 
endall,  had  inherited  her  estate  from  her  mother.     She  left  no 
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kin  except  uncles  who  were  brothers  of  her  mother  and  a 
paternal  grandmother.  The  grandmother  was  the  next  of  kin, 
but  it  was  contended  that  she  did  not  inherit,  because  she  was 
not  of  the  blood  of  the  intestate's  mother,  and  that  the  estate 
should  go  to  the  uncles  who  were  of  that  blood.  But  it  was 
held  otherwise  in  the  lower  court,  and  the  decree  was  affirmed 
in  the  appellate  court.  The  clause  of  the  statute  there  invoked 
was  exactly  like  ours.  The  whole  section  (section  4)  was  as 
follows  :  '*  The  degrees  of  kindred  shall  be  computed  accord- 
ing to  the  rules  of  the  civil  law ;  and  kindred  of  the  half  blood 
shall  inherit  equally  with  those  of  the  whole  blood  in  the  same 
degree,  unless  the  inheritance  came  to  the  intestate  by  descent, 
devise,  or  gift  of  some  one  of  his  ancestors,  in  which  case  all 
those  who  are  not  of  the  blood  of  such  ancestor  shall  be 
excluded  from  such  inheritance."  The  discussion  of  the  sub- 
ject by  Lyon,  J.,  who  delivered  the  main  opinion,  and  by 
Ryan,  C.  J.,  who  delivered  a  concurring  opinion,  is  very  full 
and  interesting ;  but  we  have  space  to  give  only  a  few  sen- 
tences of  their  opinions.  .  Lyon  J.,  said  :  *'  Mary  Jane  Kirk- 
endall  and  not  her  mother,  is  the  person  from  whom  the  suc- 
cession to  the  estate  in  controversy  is  to  be  traced."  Having 
stated  that  it  was  not  the  principle  of  the  statute  **  to  c6nfine 
the  descent  of  an  ancestral  estate  to  those  who  are  of  the  blood 
of  the  ancestor  from  w*hom  the  estate  descended,"  he  proceeds 
to  discuss  the  clause  in  question,  as  follows  :  ' ^  The  first  clause 
of  the  section,  which  contains  the  rule  for  computing  the 
degrees  of  kindred,  does  not  aid  the  construction  of  the  bal- 
ance of  the  section.  For  that  purpose  it  might  as  well  have 
constituted  a  section  by  itself.  The  remainder  of  the  section 
treats  only  of  kindred  of  the  half  blood.  Their  rights,  and 
theirs  alone,  are  therein  defined  and  limited;  and  we  find 
nothing  in  the  language  of  the  section  which  authorizes  us  to 
say  that  any  other  class  of  kindred  is  within  its  purview.  We 
think  the  plain  grammatical  construction  of  the  clauses  under 
consideration  is  that  the  kindred  of  the  intestate  of  the  half 
blood  shall  inherit  equally  with  those  of  the  whole  blood, 
except  that,  if  the  estate  is  ancestral,  only  such  kindred  of  the 
half  blood  as  are  of  the  blood  of  the  ancestor  from  whom  the 
estate  came  shall  inherit."  We  find  here  no  limitation  of  the 
rule  of  subdivision  6,  §   1,  that,  "  if  the  intestate  shall  leave 
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no  issue 9  nor  widow,  and  no  father,  mother,  brother,  or  sister, 
his  estate  shall  descend  to  his  next  of  kin  in  equal  degree." 
From  the  able  opinion  of  Ryan,  C.  J.,  we  will  quote  only  the 
following:  ^*  I  think  that,  by  all  rules  of  construction,  this 
clause  is  confined  to  the  provision  which  it  limits  and  cannot 
otherwise  affect  the  general  rule  of  inheritance.  It  can  have 
no  application  except  in  cases  of  next  of  kin  of  the  half  blood 
and  the  whole  blood  in  equal  degree,  when  it  operates  to 
exclude  in  the  particular  case,  the  general  right  extended  to 
the  half  blood.  *  Unless '  is  equivalent  to  ^  except,'  and  is  here 
used  to  introduce  an  exception  to  the  right  of  the  half  blood. 
All  that  follows  it  in  the  section  is  dependent  on  it,  and  quaU 
ified  by  it,  and  goes  to  define  the  exception  which  it  declares. 
In  the  particular  case  ^  all  persons '  are  not  excluded,  but  *  all 
those;'  the  relative  pronoun  relating  back,  and  clearly  signi« 
fying  all  those  of  the  half  blood."  See  also,  jRawIey  v.  Stray ^ 
82  Mich.  10  \.  Ryan  v.  Andrews^  21  Mich.  229;  Robertson  v. 
Burrell,  40  Ind.  828.  Speer  v.  Miller,  87  N.  J.  Eq.  492, 
cited  by  respondents,  was  under  a  statute  which  expressly  pro- 
vides that  ancestral  estates  shall  go  only  to  those  who  are  of 
the  blood  of  the  ancestor  from  whom  the  estate  came. 

It  is  said  incidently  in  the  brief  of  appellants  that,  perhaps 
the  administrator  of  Mrs.  Valentine  should  not  share  in  that 
part  of  the  estate  which  came  from  the  decedent's  mother ; 
but  we  do  not  understand  that  the  record  presents  that  point. 

The  parts  of  the  order  of  distribution  appealed  from  are 
reversed,  and  the  cause  is  remanded,  with  directions  to  the 
probate  court  to  make  distribution  of  all  the  estate  of  said 
Hiram  Pearsons,  deceased,  now  ready  for  distribution,  in  equal 
shares  to  the  said  seven  aunts  and  uncles  of  said  deceased. 

We  concur :     Henshaw,  J. ;  Temple,  J. 

Note.    Section  2749  of  the  Comp.  Laws  of  Utah  is  identically  the 
same  as  §  1394  of  Cal.  Civ.  Code  construed  in  this  case,  and  applying  it  it 
i$  held  that  children  of  a  decedent's  husband  by  a  former  wife  cannot 
inherit  from  the  decedent  an  estate  acquired  by  descent.    Amy  v,  Amy^ 
Utah  (42  Pac.  Rep.  1121).    Applying  Ala.  Code,  1919  (See  2  BaU 

lards'  Law  Real  Prop.,§  152)  a  half  blood  relative  of  the  intestate,  though 
not  of  the  blood  of  the  ancestor  through  whom  the  property  came,  who  is 
a  nearer  relative  of  the  intestate  than  the  descendants  of  those  of  the 
blood  of  such  ancestor,  will  inherit  in  preference  to  them.  GoUman  v. 
Fo9ter,  112  Ala.  506  (20  So.  Rep.  509).  See.  Cox  v.  Clark,  93  Ala.  400  (2 
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Ballards'  Law  Real  Prop.  §§  151-154  ;  9  So.  Rep.  457).  For  an  extensive 
compilation  of  the  statutory  provisions  and  decisions  of  the  several  states 
upon  the  right  of  half  bloods  to  inherit  ancestral  estates,  see  29  L. 
R.  A.  563-660. 
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Sec.  184.  Descent  of  Indian  lands.  The  descent  of 
lands  patented  to  a  Shawnee  Indian  under  the  treaty  of  May 
10,  1864,  is  to  be  determined  by  the  laws  and  rules  established 
by  the  tribe.  Where  a  Shawnee  Indian,  owning  lands  pat- 
ented to  him  under  the  treaty  of  1854,  died  in  1862,  unmarried 
and  without  issue,  leaving  as  his  nearest  relative  a  half-brother 
and  the  widow  and  child  of  a  deceased  half-brother,  it  is  held 
that  a  deed  executed  in  1862  by  a  surviving  half-brother^ 
accompanied  by  certificates  of  the  two  chiefs  showing  that  he 
was  the  only  surviving  heir  of  the  patentee,  and  upon  such 
certificates,  approved  by  the  secretary  of  the  interior,  under 
which  the  defendants  received  and  held  possession  of  the  land 
for  more  than  25  years,  passed  a  full  title  under  the  Shawnee 
law  in  force  at  that  time,  as  disclosed  by  the  evidence  in  this 
case ;  and  that  a  deed  executed  by  the  daughter  and  heirs  of 
the  widow  of  the  deceased  half-brother  in  1887,  though 
approved  by  the  secretary  of  the  interior  conveyed  no  title. 
Hannon  v.  Taylor^  57  Kan.  1  (45  Pac.  Rep.  51). 

Sec.  185.  Descent  of  lands  acquired  by  gift — Statute 
construed.  In  construing  Ind.  Rev.  Stat.  1894,  §  2628,  pro- 
viding  that  "  an  estate  which  shall  have  come  to  the  intestate 
by  gift  or  by  conveyance  in  consideration  of  love  and  affection, 
shall,  if  the  intestate  die  without  children  or  their  descendants 
revert  to  the  donor,  if  living,  at  the  intestate's  death,  saving  to 
the  widow  or  widower,  however,  his  or  her  rights  therein,"  it 
is  held  that  the  statute  applies  to  lands  purchased  and  paid 
for  by  the  donor  and  conveyed  by  his  vendor  directly  to  the 
donee ;  and  that  this  section  determines  the  descent  of  such 
lands  irrespective  of  their  value  or  the  provisions  of  §§  2660» 
2661,  regulating  descent  between  husband  and  wife.  TliomcLS 
V.  T7iomas^  18  Ind.  9,  overruled.  Dolin  v.  Leonard ^\^  Ind. 
410  (48  N.  E.  Rep.  568). 
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Sec.  186.     Per  capita  or  per  stirpes.   Where  a  testator 
devised  property  to  his  son  and  provided  '*  and  in  case  of  his 
death  without  living  heirs  of  his  own,  the  whole  shall  then 
revert  to  my  heirs ;  but  should  he  have  heirs  of  his  own  body 
at  his  decease,  they  shall  share  equally  with   the  rest  of  my 
heirs,"  it  was  held  that  upon  the  deat|^  of  such  son  the  prop- 
erty descended  to  the  heirs  of  the  testator /^r  stirpes,     TTiomas 
V.  Miller,  161  111.  60  (48  N.  E.  Rep.  848).     Where  an  intes- 
tate  left   surviving  him  neither   issue,   nor  father,  mother, 
brother  or  sister^   but  four  children  of  a  deceased  brother, 
eight  children  of  a  deceased  sister,  and  three  children  of  a 
deceased  daughter  of  such  sister,  the  descent  of  his  property 
was  held  to  be  governed  by  Neb.  Comp.  Stat.,  ch.  28,  §  80, 
subd.  8,  which  provides  that  ^'  if  the  intestate  shall  leave  no 
issue,  nor  widow,  and  no  father,  mother,  brother,  nor  sister, 
his  estate  shall  descend  to  his  next  of  kin,   in  equal  degree, 
excepting  that  when  there  are  two  or  more  collateral  kindred 
in  equal  degree  but  claiming  through  diflPerent  ancestors,  those 
who  claim  through  the  nearest  ancestor  shall  be  preferred  to 
those  claiming  through  an  ancestor  more  remote,"  and  apply- 
ing this  statute  it  is  held  that  the  twelve  surviving  nephews 
and  nieces  took  each  one-twelfth  part  of  the  intestate^s  land, 
per  capita,  and  that  the  grand  nephews  and  grand  nieces  took 
nothing;   that  the  rule  of  inheritance  per  stirpes   does   not 
obtain  in  Nebraska,  except  where  affirmatively  provided ;  that 
it  is  the  object  of  the  statute  to  cut  off  inheritance  per  stirpes 
among  collaterals,  where,  at  any  point  beyond  the  children  of 
brothers   and   sisters,  the  surviving  kindred   are  of  unequal 
degrees ;   and  in  such  case  those  nearest  in  degree  take  the 
estate,  to  the  exclusion  of  those  more  remote.     Douglas  v. 
Cameron,  47  Neb.  858  (66  N.  W.  Rep.  480).     The  Missouri 
law  of  descent,    §  4469,    provides,     •*  When  several  lineal 
descendants,  all  of  equal  degree  of  consanguinity  to  the  intes- 
tate, or  his  father,  mother,  brothers  and  sisters,  or  his  grand- 
father, grandmother,  uncles  and  aunts,  or  any  ancestors  living, 
and  their  children,  come  into  partition,  they  shall  take  per 
capita:  that  is,  by  persons;  where  a  part  of  them  are  dead, 
and  part  living,  and  the  issue  of  those  dead  have  a  right  to 
partition,  such  issue  shall  take  per  stirpes :   that  is,  the  share 
of  the  deceased  parent."     Under  this  section  it  is  held  that 
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when  several  lineal  descendants  all  of  equal  consanguinity  to 
the  intestate  come  into  partition  with  others  of  a  more  remote 
degree,  the  former  take  per  capita  and  the  latter  per  stirpes. 
Auilv.  Day,  188  Mo.  887  (84  S.  W.  Rep.  578). 

Sec.  187.  Adopted  children.  Where  there  is  a  statute 
regulating  the  adopticfn  of  children*  the  provisions  thereof 
must  be  substantially  followed,  in  order  to  clothe  the  adopted 
child  with  the  right  of  inheritance.  Renz  v.  Drury^  57  Kan. 
84  (45  Pac.  Rep.  71).  A  second  adoption  of  a  child  after  the 
death  of  the  first  adopting  party,  does  not  destroy  the  relation 
created  by  the  first  adoption,  and  the  legal  capacity  to  inherit 
thereby  created.  Patterson  v ,\\Br(ywning,  146  Ind.  160  (44 
N.  E.  Rep.  993).  Where  an  adopted  child  is  given  the  same 
right  of  inheritance  as  other  children  of  the  adopting  parent, 
the  heirs  of  an  adopted  daughter  will  inherit  through  her  a 
share  of  the  estate  of  the  adopting  parent,  just  as  if  she  were 
a  daughter  of  such  parent  by  blood.  Gray  v.  Holmes^  57 
Kan.  217  (45  Pac.  Rep.  596;  83  L.  R.  A.  207).  Citing, 
Vidal  v.  Commagere,  18  La.  Ann.  516 ;  Power  v.  Hajley,  85 
Ky.  671  (4S.  W.  Rep.  683).  A  duly  adopted  child  is  a 
child  *' capable  of  inheriting*'  within  the  meaning  of  Mo. 
Rev.  Stat.  1889,  §§  4518,  4520,  giving  the  widow  certain 
interests  in  her  husband's  estate  if  he  shall  die  without  any 
child  "capable  of  inheriting."  Moran  v.  Stewart,  182  Mo. 
78  (88  S.  W.  Rep.  448).  Under  Ind.  Rev.  Stat.  1894,  §  887, 
providing  that  • '  from  and  after  the  adoption  of  such  child  it 
shall  take  the  name  in  which  it  is  adopted  and  be  entitled  to 
and  receive  all  the  rights  and  interests  in  the  estate  of  such 
adopting  father  or  mother,  by  descent  or  otherwise  that  such 
child  would  if  the  natural  heir  of  such  adopting  father  or 
mother,"  it  is  held  that  where  a  widower  with  children  by  his 
former  marriage  remarries  and  subsequently  adopts  one  as  his 
daughter,  she  is  entitled  to  inherit  the  lands  passing  to  his  sec- 
ond wife  upon  his  death,  with  his  natural  children,  under  Ind. 
Rev,  Stat.  1881,  §  2487,  providing  that  **  if  a  man  marry  a 
second  or  subsequent  wife,  and  has  by  her  no  children,  but 
has  children  alive  by  a  previous  wife,  the  land  which,  at  his 
death,  descends  to  such  wife,  shall  at  her  death  descend  to  his 
children."     Jordan,  J.,  dissenting.     Patterson  v.  Brorjoning^ 
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146  Ind.  160  (44  N.  E.  Rep.  908). »  A  child  adopted  by  a 
husband  under  Ind.  Rev.  Stat.  1894,  §  887,  does  not  become 
the  child  of  his  wife  so  as  to  be  entitled  to  claim  rights  as  such 
under  the  statute  of  descent.  Keith  v.  Aulty  144  Ind.  626  (48 
N.  E.  Rep.  924). 

Sec.  188.     Rights  of  child  adopted  in  one  state  to 
inherit  lands  in  another  state.   A  child  adopted  in  one  state, 
in  substantial  compliance  with  its  laws,  has  the  same  right  to  in- 
herit lands  from  its  deceased  adopting  parent  in  another  state  as 
is  given  to  adopted  children  by  the  statute  of  such  state.    Gray 
V.  Holmes^hl  Kan. 217  (45  Pac.  Rep.  590;  83  L.  R.  A.  207). 
The  court  says  :    '*  A  personal  or  relative  status  lawfully  ac- 
quired in  one  state  or  country  will  generally  be  reco^ized  by  the 
courts  of  another  state  or  country.  This  proposition  was  clearly 
stated  by  Chief  Justice  Gray,  in  Ross  v.  Ross^  129  Mass.  243, 
246  (37  Am.  Rep.  821),  as  follows :  '  It  is  a  general  principle 
that  the  status  or  condition  of  a  person — the  relation  in  which 
he  stands  to  another  person,  and  by  which  he  is  qualified  or 
made  capable  to  take  certain  rights  in   that  other's  property 
— is  fixed  by  the  law  of  the  domicile,  and  that  this  status  and 
capacity  are  to  be  recognized  and  upheld  in  every  other  state, 
so  far  as  they  are  not  inconsistent  with  its  own  laws  and  policy. 
Subject  to  this  limitation,  upon  the  death  of  any  man,  the  status 
of  those  who  claim  succession  or  inheritance  in  his  estate  is  to  be 
ascertained  by  the  law  under  which  that  status  was  acquired. 
His  personal  property  is,  indeed,  to  be  distributed  according 
to  the  law  of  his  domicile  at  the  time  of  his  death,  and  his 
real  estate  descends  according  to  the  law  of  the  place  in  which 
it  is  situated ;  but  in  either  case  it  is  according  to  those  pro- 
visions of  that  law  which  regulate  the  succession  or  the  inherit- 
ance of  persons  having  such  a  status  '.     The  opinion  is  replete 
with  learning  upon  the  whole  subject  of  the  law  of  place  as 
affecting  the  status  of  a  person  changing  his  domicile,  or  hav- 
ing property  rights  in  other  states,  or  countries,  and  it  was 
held  that   a   child  adopted  under  the  laws  of   Pennsylvania 
would  be  recognized  as  such  upon  the  removal  of  the  adopting 
father  with  the  child  into  the  state  of  Massachusetts.     This 
case  was  cited  with  approval  by  the  supreme  court  of  Illinois 
in  Van  Matre  v.  Sankey,  148  111.  536   (86  N.  E.  Rep.  628  s 
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89  Am.  St.  Rep.  196;  28  L.  R.  A.  665),  where  it  was  held 
that  a  decree  adopting  a  child  is  a  declaration  by  competent 
authority  operative  to  change  its  status,  and,  ipso  facto ^  to 
render  it  that  which  the  law  declares  it  to  be, — an  heir  of  the 
person  adopting, — and  to  make  it  capable  of  inheriting  from 
him  in  all  respects  as  if  it  were  his  own  child,  born  in  wed- 
lock, and  it  may  inherit  property  in  other  states  than  that  in 
which  the  adoption  was  had  from  its  adopting  parents.  The 
supreme  court  of  Rhode  Island,  following  the  Massachusetts 
and  Illinois  cases,  held,  in  Alelvin  v.  Martin ^Vi  R.  I.  650  (80 
Atl.  Rep.  467),  that  the  status  of  a  person  is  to  be  determined 
by  the  law  of  his  domicile,  and  such  status,  with  its  incidental 
rights  of  succession  and  inheritance,  should  be  recognized  in 
another  state  when  there  is  nothing  in  its  laws  to  prevent  it. 
We  consider  these  cases  to  be  founded  upon  indubitable 
reasoning,  and  that  their  authority  should  be  followed  in  this 
state." 

Sec.  180.  Bastards.  The  law  of  the  state  where  real 
estate  is  situated  determines  the  right  of  inheritance  of  illegiti- 
mate children.  Ky.  Gen.  Stat.  1888,  p.  716,  §§  8,  4,  applied. 
Leonard  v.  Bras-well,  99  Ky.  528  (36  S.  W.  Rep.  684 ;  86  L. 
R.  A.  707).  The  fact  that  an  illegitimate  child  can  inherit  from 
a  testator  does  not  give  him  any  estate  in  a  devise  made  by  the 
testator  to  a  class  of  kindred  to  which  he  belongs.  Lyon 
v.  Lyon,  88  Me.  895  (84  Atl.  Rep,  180).  In  construing  Ind. 
Rev.  Stat.  1894,  §  2681,  providing  that  "  if  a  man  shall  marry 
the  mother  of  a  bastard  child  and  acknowledge  it  as  his  own, 
such  child  shall  be  deemed  legitimate,"  it  is  held  that  an 
acknowledgment  thus  made  is  conclusive  and  cannot  be  subse- 
quently contradicted  by  proof  that  the  person  making  it 
did  not  beget  the  child.  Binns  v.  Dazey,  147  Ind.  536  (44 
N.  E.  Rep.  644).  Applying  Ariz.  Comp.  Laws  1877,  ch.  80,  § 
8,  providing  that  "  all  marriages  of  white  persons  with  negroes, 
mulattoes,  Indians  or  Mongolians,  are  declared  illegal  and 
void,"  it  is  held  that  a  child  of  a  white  man  and  an  Indian 
woman  between  whom  a  contract  of  marriage  had  been  made 
on  an  Indian  reservation  within  the  territory,  according  to  the 
law  of  the  woman's  tribe,  is  not  entitled  to  inherit  from 
her  father ;  and  the  provisions  of  the  statute  of  descent  (Re- 
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vised  Stats,  par.  1470)  providing  that  '^  the  issue  also  of  mar- 
riages deemed  null  in  law  shall  nevertheless  be  legitimate" 
does  not  make  such  a  child  legitimate,  so  as  to  give  her 
the  right  of  inheritance,  for  the  reason  that  there  was  no 
marriage  in  fact.     In  re    Walker's  Estate        Ariz.  (46 

Pac.  Rep.  67).  A  child  of  a  slave  mother,  whose  father  died 
before  the  wife  and  child  became  free,  cannot  inherit  from 
his  father.     Hereford  v.  Rabh^         Miss.  (19  So.  Rep. 

201).  Where  a  voidable  slave  marriage  was  disaffirmed  by 
the  husband  on  procuring  his  freedom,  and  another  valid  mar- 
riage contracted  by  him  the  issue  of  the  second  marriage  are 
his  lawful  heirs.  Butler  v.  Butler,  161  111.  451  (44  N.  E. 
Rep.  208).  Me.  Rev.  Stat.  ch.  75,  §§  8,  4;  Pub.  Laws,  1887, 
ch.  14,  construed  and  applied — inheritance  by  illegitimate 
children.  Messer  v.  Jones,  88  !Me.  849  (84  Atl.  Rep.  177)  ; 
Lyon  V.  Lyon,  88  Me.  895 '(84  Atl.  Rep.  180).  La.  Civ.  Code, 
Art  199,  construed  and  applied — rights  of  illegitimate  and 
legitimated  children.  Marionneaux  v.  Dupuy,  48  La.  496  (19 
So.  Rep.  466) . 

Sec.  190.  Descent  to  surviving  husband.  Ind.  Rev. 
Stat.  1894,  §  2642,  providing  that  '*  if  a  wife  dies  testate  or 
intestate  leaving  a  widower,  one-third  of  her  real  estate  shall 
descend  to  him,  subject,  however,  to  its  proportion  of  the 
debts  of  the  wife  contracted  before  marriage,"  being  a  pro- 
vision in  lieu  of  curtesy,  should  be  liberally  construed  and  the 
interest  which  the  husband  takes  under  this  statute  cannot  be 
subject  to  the  payment  of  the  general  debts  of  the  decedent, 
the  costs  of  administration,  funeral  charges,  etc.  Kemph  v. 
Belknap,  15  Ind.  App.  77  (48  N.  E.  Rep.  891). 

Sec.  191.  Descent  to  surviving  wife — Statutes  con- 
strued. A  surviving  wife  cannot  be  deprived  of  her  rights  in 
her  husband's  property  by  specific  performance  of  his  con- 
tiact  to  give  the  property  to  a  relative,  made  before  his  mar- 
riage and  of  which  the  wife  had  no  notice.  Owens  v.  Mc- 
Nally,  118  Cal.  444  (45  Pac.  Rep.  710;  88  L.  R.  A.  869). 
A  provision  made  in  an  antenuptial  contract  for  a  wife  in 
lieu  of  dower  does  not  affect  her  rights  as  heir  of  her  husband. 
Starr  &  C.  Ann.  111.,  Stat.,  p.  879,  §  1,  cl.  8,  applied.    Christy 
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V.  Marmon,  168  111.  225  (45  N.  E.  Rep.  150).  In  Georgia, 
when  a  man  dies  intestate,  leaving  a  widow  and  children,  the 
title  to  liis  realty  vests  in  the  latter,  subject  only  to  the  for- 
mer's right  to  take  a  child's  part,  or  have  dower  assigned 
therein.  Snipes  v.  Parker,  98  Ga.  522  (25  S.  E.  Rep.  580). 
In  construing  Ind.  Rev.  Stat.  1894,  §  2640,  providing  that 
"if  a  husband  dies  intestate  leaving  a  widow,  one-third  of  his 
real  estate  shall  descend  to  her  in  fee  simple  from  all  demands 
of  creditors,"  it  is  held  that  a  widow  takes  the  interest  which 
descends  to  her  absolutely ;  that  it  is  subject  only  to  liens  for 
taxes,  purchase  money,  and  mortgages  in  which  she  has 
joined  ;  that  she  is  entitled  to  have  all  the  personal  estate,  and 
the  other  two-thirds  of  the  real  estate,  marshaled  and  applied 
to  the  discharge  of  such  liens,  that  her  interest  may  be  pre- 
served and  secured  to  her.  Kemph  v.  Belknap^  15  Ind.  App, 
77  (48  N.  E.  Rep.  891).  Under  Ind.  Rev.  Stat.  1881,  §  2487, 
a  second  or  subsequent  childless  wife  of  one  having  children 
alive  by  a  former  wife  took  a  fee  simple  estate  in  one-third  of 
her  husband's  real  estate,  which  under  the  statute,  descends 
to  his  children,  regardless  of  any  disposition  made  by  him  in 
his  will ;  and  Ind.  Rev.  Stat.  1894,  §  2644,  which  gives  a  sec- 
ond or  subsequent  childless  wife  only  a  life  estate  in  one-third 
of  her  husband's  real  estate  has  no  retroactive  effect.  Rushton 
y.I/arvey,144:lnd.  882  (48  N.  E.  Rep.  800).  Ind.  Rev. 
Stat.  1894,  §§  2644-2646,  construed — constitutionality  ques- 
tioned^-escate  taken  by  subsequent  childless  wife— convey- 
ance by  heirs  of  husband.  Sviith  v.  McClain,  146  Ind.  77 
(45N.  E.  Rep.  41). 

Sec.  192.  Conveyance  by  widow  remarrying — 
Statute  construed.  In  construing  Ind.  Rev.  Stat.  1894,  § 
2641,  providing  that  *'  if  a  widow  shall  marry  a  second  or  any 
subsequent  time,  holding  real  estate  in  virtue  of  any  previous 
marriage,  and  there  be  a  child  or  children  or  their  descendants 
alive  by  such  marriage,  such  widow  may  not  during  such 
second  or  subsequent  marriage,  with  or  without  the  assent  of 
her  husband,  alienate  such  real  estate,  and  if  during  such  mar- 
riage, such  widow  shall  die,  such  real  estate  shall  go  to  her 
children  by  the  marriage  in  virtue  of  which  such  real  estate 
came  to  her,  5/'  eny  there  be,"  it  is  held  that  a  child  adopted 
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by  a  husband  alone  is  not  a  child  ''by  marriage  "  within  the 
meaning  of  the  statute  so  as  to  prevent  his  wife  from  alienat- 

• 

ing  lands  received  from  her  husband  during  her  subsequent 
marriage.     Keith  v.  Ault,  144  Ind.  626  (48  N.  E.  Rep.  924). 

Sec.  103.  Widow's  quarantine.  Construing  and  apply* 
ing  Ga.  Code,  §  2571,  which  provides  that  where  a  man  dies» 
leaving  an  estate,  and  leaving  a  widow,  or  a  widow  and  a 
minor  child  or  children,  such  widow  may  have  set  apart  for 
the  benefit  of  herself  and  minor  child  a  year's  support  out  of 
the  estate  of  her  deceased  husband,  it  is  held  that  as  soon  as  the 
husband  dies,  his  widow  acquires  under  the  provisions  of  this 
section,  a  vested  interest  to  a  year's  support,  which  interest  is 
superior  to  all  claims  of  creditors  or  of  adult  children  of  the 
deceased ;  that  her  subsequent  marriage  does  not  affect  this 
right ;  and  where  such  year's  support  set  apart  to  her  consists 
of  land  she  may  sell  and  convey  the  same  in  fee  for  the  pur- 
pose of  deriving  from  the  proceeds  a  support  for  herself  and 
child,  and  the  validity  of  such  sale  is  not  affected  by  the  fact 
that  part  of  the  proceeds  was  applied  for  the  payment  of  a  fine 
assessed  against  such  widow  so  as  to  obtain  her  discharge  from 
imprisonment.  Swain  v.  Stewart^  98  Ga.  866  (25  S.  E.  Rep. 
881).  A  widow  holding  an  execution  against  the  administra- 
tor of  her  deceased  husband  for  a  year's  support  has  the  right 
to  redeem  land  which  the  latter  in  his  life  time  had  conveyed 
to  another  for  the  purpose  of  securing  a  debt ;  and,  upon  her 
so  doing,  may  have  the  land  sold  under  her  execution,  and 
take  its  proceeds  in  preference  to  a  judgment  creditor  of  the 
intestate,  whose  judgment  was  obtained  before  the  execution 
of  the  security  deed.  Commercial  Bank  v.  Burkhalter ^  98  Ga. 
736  (25  S.  E.  Rep.  917).  Applying  Ala.  Code,  §  1900,  giv- 
ing the  widow  the  right  to  retain,  free  of  .rent,  the  dwelling 
house  where  her  husband  resided,  until  her  dower  is  assigned, 
it  is  held  that  herpossession  under  this  statute  is  not  adverse  to 
the  heirs  of  the  estate ;  and  her  rights  thereunder  are  not  for- 
feited by  her  removing  from  the  premises  and  renting  the  same 
or  by  her  subsequent  marriage.  Foy  v.  Wellborn^  112  Ala. 
160  (20  So.  Rep.  604).  A  widow's  possession  of  her  hus- 
band's lands  under  How.  Ann.  Mich.  Stat.,  §  5744,  until 
dower  is  assigned  or  partition  made  is  not  adverse  to   the 
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heirs.     Lumley  v.  Haggerty,  110  Mich  552  (68  N.   W.  Rep. 
248)v 

Sec.  104.  Advancements.  Unless  it  clearly  appears 
that  such  was  the  intention  of  an  ancestor,  the  use  of  part  of 
his  estate  to  procure  the  release  of  his  son-in-law  from  prison 
will  not  be  treated  as  an  advancement  to  the  latter's  wife. 
Booth  V.  Foster,  111  Ala.  812  (20  So.  Rep.  856;  56  Am.  St. 
Rep.  52).  Construing  Wis.  Rev.  Stat.,  §  8959,  providing 
that  ^^  All  gifts  and  grants  shall  be  deemed  to  have  been  made 
in  advancement,  if  they  are  expressed  in  the  gift  or  grant  to 
have  been  so  made,  or  if  charged  in  writing  by  the  intestate 
as  an  advancement  or  acknowledged  in  writing  as  such  by  the 
child  or  other  descendant,"  it  is  held  that  parol  evidence  is 
inadmissible  to  prove  an  advancement.  Pomeroyv.  Pomeroy, 
98  Wis,  262  (67  N.  W.  Rep.  480).  Where  a  child  has 
received  a  certain  portion  in  full  share  of  his  father's  estate, 
on  the  death  of  his  father,  he  is  ordinarily  barred  from  further 
participation  in  the  distribution  or  partition  of  the  residue  of 
such  estate,  and  incase  of  his  death  before  his  father's  his  chil- 
dren will  be  barred  from  such  participation  for  the  same  reason 
and  to  the  same  extent  their  father  would  be  barred.  Coff- 
man  v.  Coffman,  41  W.  Va.  8  (28  S.  E.  Rep.  528). 

Sec.  195.  Rights  of  creditors  as  against  heirs.  Apply- 
ing Mo.  Rev.  Stat. ,  1889,  §  8889,  which  abolishes  lineal  and  col- 
lateral warranties  but  makes  heirs  and  devisees  of  persons  who 
have  made  any  covenant  answerable  upon  such  covenant  to 
the  extent  of  lands  received,  it  is  held  that  where  an  insolvent 
and  nonresident  heir  and  devisee  brought  suit  to  recover  land 
sold  and  warranted  by  her  ancestor,  the  defendant  may  have 
the  judgment  stayed  until  his  damages  for  the  ancestor's 
breach  of  warranty,  and  the  liability  of  the  plaintiff  therefor, 
have  been  determined.  Rumsey  v.  Otis,  188  Mo.  85  (84  S. 
W.  Rep.  551).  In  Kansas  it  is  held  that,  where,  after  the 
administration  of  an  ancestor's  estate  in  which  it  is  reduced  to 
money  and  distributed  to  his  heirs,  a  breach  accrues  in  a  cov- 
enant of  warranty  made  by  him  in  his  life  time  the  obligee 
may  maintain  a  suit  in  equity  against  such  heirs  and  compel 
them  to  refund  to  him  so  much  of  what  they  have  received  as 
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shall  be  sufficient  to  satisfy  his  damages.  Rohrbaugk  v. 
Hamblin,  57  Kan.  898  (46  Pac.  Rep.  705  j  57  Am.  St.  Rep. 
834).  Purchasers  of  land  from  heirs  of  an  estate,  before 
administration  has  been  had  and  closed,  take  it  subject  to 
debts  and  expenses  of  administration  ;  and  they  cannot  com- 
plain of  the  delay  of  a  creditor  in  having  an  administration. 
Flood  V.  Strong,  108  Mich.  561  (66  N.  W.  Rep.  478).  N.  C. 
Code  Civ.  Pro.,  §  158,  subd.  2,  construed  and  applied— -statute 
of  limitations  as  a  defense  to  an  action  against  heirs  for  debts  of 
their  decedent.  Lee  v.  McKoy,  118  N.  C.  518  (24  S.  E.  Rep. 
210),  overruling  Syme  v.  Badger,  96  N.  C.  197  (2S.  E.  Rep. 
61).  Kan.  Gen.  Stat.,  par.  2958,  applied— personal  judgment 
against  heirs  for  their  ancestor's  debts.  Hamhlin  v.  Rohr- 
haugh,         Kan.  App.  (42  Pac.  Rep.  884). 

Sec.  196.  Miscellaneous  notes — Statutes  construed. 
Construing  Iowa  Code,  §§  2455-2457,  which  provides  that 
'^  If  the  intestate  leave  no  issue,  the  one-half  of  his  estate  shall 
go  to  his  parents  and  the  other  half  shall  go  to  his  wife;  if  he 
leaves  no  wife,  the  portion  which  would  have  gone  to  her 
shall  go  to  his  parents;  if  one  of  his  parents  be  dead,  the  por- 
tion which  would  have  gone  to  such  deceased  parent  shall  go 
to  the  surviving  parent,  including  the  portion  which  would 
have  belonged  to  the  intestate^s  wife,  had  she  been  living ;  if 
both  the  parents  be  dead,  the  portion  which  would  have  fallen 
to  their  share  by  the  above  rules  shall  be  disposed  of  in  the 
same  manner  as  if  they  had  outlived  the  intestate  and  died  in 
possession  and  ownership  of  the  portion  thus  falling  to  their 
share,  and  so  on  through  ascending  ancestors  and  their  issue," 
it  is  held  that  a  surviving  stepmother  of  one  who  died  unmar- 
ried after  his  father  without  issue,  is  entitled  to  one-third  of 
the  share  which  would  have  gone  to  her  husband.  In  re 
Parker's  Estate,  97  la.  598  (66  N.  W.  Rep.  908).  Where  an 
ancestor  divided  all  of  his  property  among  his  children  and 
grandchildren  by  an  instrument  declaring  that  he  held  the 
same  in  trust  for  them,  subject  to  a  life  estate  in  himself,  they 
take  by  purchase  and  not  by  descent.  Latrobe  v.  Carter,  88 
Md.  279  (84  Atl.  Rep.  472).  A  child  of  a  remainderman, 
who  by  the  terms  of  the  will  creating  the  estate  is  entitled  to 
receive  it  in  case  of  the  death  of  the  remainderman  pending 
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the  intervening  estate,  in  such  case  takes  by  purchase  and  not 
by  descent.  Dunlap  v.  Fant,  74  Miss.  197  (20  So.  Rep.  874). 
1  Hill's  Wash.  Code,  §  1480,  subds.  6,  7,  §  1495,  subd.  8,  con- 
strued and  applied^-descent  of  property  of  unmarried  minor.^ 
Fort  V.  West,  14  Wash.  10  (44  Pac.  Rep.  104).  Under  Kan. 
Comp.  Laws  1862,  p.  470,  when  a  child  died  intestate,  leav- 
ing no  wife  or  issue,  the  whole  of  his  estate  went  to  his  father. 
Gray  v.  Holmes,  hi  Kan.  217  (45  Pac.  Rep.  596;  88  L.  R.  A. 
207)..  Particular  evidence  examined  and  held  sufficient  to 
establish  legitimacy  of  one  claiming  to  be  an  heir.  Metheny 
V.  Bohn,  160  111.  268  (48  N.  E.  Rep.  880). 


DESCRIPTION  OF  REAL  ESTATE. 


EPITOME   OF  CASES. 

Sec.  197.  Sufficiency  of — General  principles,  A 
deed  will  not  be  rejected  as  void  because  of  a  manifest  error 
m  desigrnating  one  of  the  courses  in  the  description  where, 
from  the  correct  courses  and  distances  given,  it  is  possible  to 
complete  the  description  by  metes  and  bounds.  Robinson  v. 
^//j5ew,  109  Ala.  409  (19  So.  Rep.  887).  A  description  of 
land  will  not  be  held  void  for  uncertainty  if  the  instrument 
provides  a  method  by  which  it  may  be  determined  what  prop- 
erty it  was  intended  to  describe.  Lingeman  v.  Shirk,  15  Ind. 
App.  482  (48  N.  E.  Rep.  88)  ;  Sulphur  Mines  Co.  v.  Thomp- 
son's Heirs,  98  Va.  298  (25  S.  E.  Rep.  282).  A  definite  and 
accurate  description  by  metes  and  bounds  from  which  the 
location  of  the  land  can  be  determined  is  sufficient,  although, 
by  mistake,  the  land  is  designated  as  lying  in  the  *'  northwest," 
instead  of  the  **  northeast,"  quarter,  Frick  v.  Godare,  144 
Ind.  170  (42  N.  E.  Rep.  1015).  A  description  in  a  deed  is 
sufficiently  certain  when  made  so  by  reference  to  another 
deed,  map,  or  instrument  where  it  is  set  forth.  In  such  cases 
the  map  or  instrument  referred  to  becomes  a  part  of  the  deed 
containing  the  reference,  and  the  description  is  regarded  as  of 
the  same  effect  as  if  copied  into  the  deed  itself.  Sanders  v. 
Ransom,  87  Fla.  457  (20  So.    Rep.  580).      A   description 
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which  is  so  indefinite  that  it  cannot  be  identified  or  located  by 
a  surveyor  is  insnffic'ent.  Lcxe  v.  Turpic^  147  Ind.  652  (44 
N.  E.  Rep.  25;  87  L.  R.  A.  288).  For  an  exhaustive  review 
of  authorities  upon  the  purpose  and  sufficiency  of  descriptions 
in  deeds,  with  quotations  from  particular  cases,  see  Huberman 
V.  Evans^  46  Neb.  784  (65  N.  W.  Rep.  1045).  As  to  suffi- 
cient description  in  deed,  referring  to  *'  Sketch  hereunto 
attached,"  see  Hutchcroft  v,  Luttvig  et  al.^  18  Wash.  240  (48 
Pac.  Rep.  29). 

Sec.  198.  Sufficiency  of  particular  descriptions.  A 
description  of  land  in  a  mortgage  as  parts  of  certain  specified ' 
lots  in  a  designated  land  district  of  a  given  county,  ''it  being 
the  land  purchased  by  J.  L.  Henson  from  J.  E.  Derrick,"  was 
held  not  to  be  so  totally  defective  and  uncertain  as  to  render 
the  mortgage  inadmissible  in  evidence  in  an  action  for  its  fore- 
closure ;  and  it  was  competent  to  identify  by  parol  evidence 
the  land  covered  by  the  mortgage.  Derrick  v.  Sams^  98  Ga. 
897  (25  S.  E.  Rep.  509;  58  Am.  St.  Rep.  809).  To  the 
same  effect  is  the  case  of  Leake  v.  Caffey^         Miss.  (19 

So.  Rep.  716).  A  description  in  a  deed  of  the  land  sought  to 
be  conveyed,  as  a  fraction  of  a  certain  lot  in  a  certain  block 
without  stating  anything  to  designate  what  portion  of  the  lot 
is  intended,  is  insufficient.  Jory  v.  Palace  Dry- Goods  £ 
Shoe  C<?.,  80Or.  196  (46 Pac.  Rep.  786).  Where  a  conveyance 
by  a  father  to  his  son  described  the  land  conveyed  as  "  all  my 
right,  title,  and  interest  in  the  estate  of  J.  W.  B.,  purchased 
by  me  at  administrators's  sale  in  behalf  of  niy  son,"  the 
description  was  held  sufficient.  Vineyard  \.  O'Connor^ 
Tex.  Civ.  App.  (85  S.   W.   Rep!!    1084);  .Vineyard  v. 

ff  Connor,  90  Tex.  59  (86  S.  W.  Rep.  424).  A  descrip- 
tion "  Ten  acres  off  of  the  south  end  of  the  northeast  quarter 
of  section  85,  in  township  19  north,  in  range  7  east,  except 
four  acres  off  of  the  west  side  of  said  ten -acre  tract,  heretofore 
conveyed  to  Cassana  McGill,"  has  been  held  sufRcient.  Bar^ 
tony.  Cridge,  145  Ind.  678  (44  N.  E.  Rep.  541).  "  One  lot, 
upon  which  a  brick  building  is  situated,  containing  two  stores, 
on  the  east  side  of  a  vacant  lot  in  the  Town  of  Brundidge, 
situated  in  section  26,  township  9,  range  22,  which  said  vacant 
lot  extends  back  one  hundred  and  five  feet,  and  is  bounded  on; 
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the  west  by  G.  W.  Hunter's  lot,"  is  held  to  be  an  insufficient 
description  to  support  a  judgment  of  ejectment.  Griffin  v. 
Hall,  111  Ala.  601  (20  So.  Rep.  485). 

Sec.  190.  Construction  of  descriptions.  A  convey- 
ance of  the  land  south  of  a  designated  '*  railway  cut  "  embraces 
only  the  land  lying  adjacent  to  and  south  of  the  upper  line  of 
the  excavation.  Newton  v.  Louisville  £  N.  R,  Co,,  110  Ala. 
474  (19  So.  Rep.  19).  Where  there  is  given  a  general  and  a 
particular  description  of  lands,  and  the  two  are  repugnant  to 
each  other,  the  particular  description  will  control.  Carter  v. 
Chevalier,  108  Ala.  568  (19  So.  Rep.  798).  Where  .  an 
administrator's  petition  to  sell  a'  town  lot,  the  decree  for  the 
sale  and  the  deed  in  pursuance  thereof  all  describe  the  prop- 
erty sold  by  metes  and  bounds  and  further  designate  it  as 
**  constituting  the  only  realty  of  said  estate,"  title  will  only 
pass  to  the  portion  embraced  in  said  description  although  the 
decedent  owned  more  real  estate  adjacent  which  formed  part 
of  the  same  lot.  Bromberg  v.  Tukers,  108  Ala.  577  (19  So. 
Rep.  49).  Where  a  deed  contains  two  descriptions  of  the 
property  conveyed  one  of  which  is  erroneous  it  may  be 
rejected  although  it  purports  to  be  by  metes  and  bounds. 
State  Sav.  Bank  v.  Stewart,  98  Va.  447  (25  S.  E.  Rep.  548). 

Sec.  200.  Evidence  to  aid  construction  of.  Extraneous 
evidence  is  admissible  to  explain  a  latent  ambiguity.  Robins- 
son  V.  Allison,  109  Ala.  409.  (19  So.  Rep.  887).  Extrinsic 
evidence  is  admissible  to  ascertain  the  location  of  the  adjoin- 
ing lands  referred  to  in  a  deed  so  as  to  apply  it  to  its  proper 
subject-matter.  Sulphur  Alines  Co.  v.  T7iompson*s  Heirs,  98 
Va.  298  (25  S.  E.  Rep.  282).  A  devise  of  "all  of  one's 
estate,*'  or  a  certain  •'  plantation,"  described  as  being  in  a 
given  county,  is  not  void  for  uncertainty ;  and  extrinsic  evi- 
dence is  admissible  to  show  that  a  particular  tract  constituted 
a  component  part  of  the  land  intended  to  be  embraced  within 
such  general  descriptive  terms.  Flannery  v.  Hightower,  97 
Ga.  592  (25  S.  E.  Rep.  871).  An  uncertain  description  niay 
be  made  certain  by  the  subsequent  acts  of  the  parties.  Emsh* 
wilier  V.  Tyner,  16  Ind.  App.  188  (44  N.  E.  Rep.  811).   For 
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cases  which  depend  upon  particular  facts  illustrating  the 
admissibility  of  parol  evidence  to  aid  in  construction  of 
descriptions,  see  Lulay  v.  Barnes^  172  Pa.  St.  881  (84  Atl. 
Rep.  52). 


EASEMENTS. 


BPITOMB  OP  OA8B8. 

Sec.  201.  Creation  of  by  prescription.  One  who  uses 
a  crossing  over  a  railroad  track  for  the  prescriptive  period 
acquires  an  easement  in  the  way.  Hardy  v.  Alabama  £  V,  Ry^ 
Co.,  78  Miss.  719  (19  So.  Rep.  661).  If  the  public,  with  the 
knowledge  of  an  owner  of  land,  claims  and  continuously 
exercises  the  right  of  using  the  same  for  a  public  street  or 
highway  for  a  period  equal  to  that  fixed  by  the  statute  for  the 
limitation  of  real  actions,  the  highway  thereby  becomes 
established,  unless  it  appears  that  such  use  was  by  fear,  leave 
or  mistake.  Waring  y.  City  of  Little  Rock,  62  Ark.  408  (86 
S.  W.  Rep.  24).  Citing,  Hi/ward  v.  State,  47  Ark.  481 
(2  S.W.  Rep.  881)  ;  Patton  v.  State,  50  Ark.  58  (6  S.  W.  Rep. 
227) ;  Onstott  v.  Murray,  22  Iowa  458.  For  case  which  depends 
upon  particlar  facts  and  illustrate  the  creation  of  an  easement 
by  a  reservation  in  a  deed,  see  Russell  v.  Heublein,  66  Conn* 
486  (84  Atl.  Rep.  48?).  For  case  depending  upon  particular 
facts  and  which  illustrate  when  an  easement  may  be  acquired 
by  user  or  prescription,  see  Leonard  w.  City  of  Detroit,  108 
Mich.  599  (66  N.  W.  Rep.  488).  The  basis  of  an  easement 
by  prescription  is  the  presumption  of  a  grant  and  thif 
presumption  does  not  arise  as  against  one  under  legal  disabili- 
ties. Saunders  v.  Simpson,  97  Tenn.  882  (87  S.  W. 
Rep.  195).  In  Illinois  it  is  held  that  the  use  of  private 
property  in  order  to  ripen  into  a  prescriptive  right,  must  be 
adverse  to  the  owner,  that  mere  prescriptive  use  is  never 
sufficient,  and  that  in  order  to  establish  a  public  highway 
by  prescription  over  uninclosed  lands  there  must  be  something 
more  than  mere  travel  over  it  by  the  public.  Travel  over  a 
way  claimed  by  prescription  may  slightly  deviate  from  the 
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thread  of  the  road  to  avoid  obstruction  and  still  not  change 
the  road  itself,  but  a  prescriptive  right  cannot  be  acquired  to 
pass  over  a  tract  of  land  generally,  but  must  be  confined  to  a 
specific  line  or  way — to  a  definite,  certain  and  precise  line. 
City  of  Ottawa  v.  Tentzer,  160  111.  509  (48  N.  E.  Rep.  601). 
In  order  to  establish  a  prescriptive  right,  the  use  must  be  of 
substantially  the  same  road,  but  temporary  changes  from  a  given 
line  will  not  destroy  the  right.  Under  the  Pennsylvania  statute 
Act  April  12,  1859,  which  provides  that  such  a  way  cannot  be 
acquired  by  user  where  it  passes  through  uninclosed  woodland, 
it  is  held  that  the  fact  that  a  portion  of  the  way  passed 
through  improved  land  would  not  create  the  right  over  that 
portion  which  passed  through  woodland.  Kurtz  v.  Hoke^ 
172  Pa.  St.  165  (88  Atl.  Rep.  549).  Where  the  plaintifTs 
use  of  a  way  was  at  its  inception  permissive,  its-  mere  con- 
tinuance for  the  statutory  period  will  not  ripen  into  a  hostile 
right.  Pennsylvania  R.  Co.  v.  Hulse^  59  N.  J.  L.  54  (85 
Atl.  Rep.  790).  An  easement  in  the  nature  of  a  private  way 
is  not  acquired  by  prescription  where  the  user  by  the  claimant 
is  conjointly  with  the  true  owner.  Long  v.  Mayberry^  96 
Tenn.  878  (86  S.  W.  Rep.  1040). 

Sec.  202.  Creation  of  a  highway  by  adverse  use — 
Construction  of  statutes — Creation  of  municipality.  The 
Iowa  Code,  §  2081,  provides,  **  In  all  suits  hereafter  brought, 
in  which  title  to  any  easement  in  real  estate  shall  be  claimed 
by  virtue  of  adverse  possession  of  the  same  for  the  period  of 
ten  years  or  by  prescription,  the  use  of  the  same  shall  not  be 
admitted  as  evidence  that  the  party  claimed  the  easement  as 
his  right,  but  the  fact  of  adverse  possession  shall  be  proved  by 
evidence  distinct  from  and  independent  of  the  use,  and  that 
the  party  against  whom  the  claim  is  made  had  express  notice 
thereof ;  and  these  provisions  shall  apply  to  public  as  well  as 
private  claims.'*  Construing  and  applying  this  statute  the 
supreme  court  of  that  state  say:  ^'To  establish  a  highway 
by  prescription,  under  this  statute,  the  fact  of  adverse  posses- 
sion must  be  established  by  evidence  distinct  from  and  inde- 
pendent of  the  use,  and  by  evidence  that  the  party  against 
whom  the  claim  of  adverse  user  and  possession  is  made  had 
express  notice  of  such  user  and  claim  of  possession.     It  follows 
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that  it  is  not  enough,  to  establish  a  highway  by  prescription, 
to  show  mere  use  of  the  land  as  a  highway,  even  though  the 
owner  had  actual  knowledge  of  such  use.  He  must  have 
*  express  notice  that  a  claim  was  made,  based  thereon,  inde- 
pendent of  or  additional  to  the  mere  use.'  State  v.  Mitchell^ 
68  la.' 568  (12  N.  W.  Rep.  598)  ;  Zigefoose  v.  Zigefoose,  69 
la.  892  (28  N.  W.  Rep.  654).  The  adverse  '  possession  must 
be  actual,  continued,  visible,  notorious,  distinct,  and  hostile, 
and  commenced  under  a  claim  or  color  of  title.'  Booth  v. 
Small,  25  la.  177."  Gray  v.  Haas,  98  la.  502  (67  N.  W. 
Rep.  894).  If  there  is  a  common  law  dedication  of  a  public 
highway  or  street  to  public  use  prior  to  the  existence  of  a 
municipal  corporation,  then  upon  such  corporation  coming 
into  being,  the  use  of  the  highway  or  street  in  trust  for  the 
public  at  once  vests  in  such  municipality.  Waggeman 
V.  North  Peoria,  160  111.  277  (48  N.  E.  Rep.  847). 

Sec.  203.  Creation  by  grant.  A  deed  providing  that 
the  grantor,  as  part  consideration,  **  agrees  to  open  and  use  as 
a  private  alley  "  a  specifically  described  strip  of  land,  across 
other  land  belonging  to  him,  to  the  land  conveyed,  ''to  be 
used  as  a  private  alley  "  as  long  as  the  grantee  required  it, 
and  reserving  title  to  the  strip  in  the  grantor,  conveys  an  ease* 
ment  of  a  private  alley  way.  Shannon  v.  Timm,  22  Colo. 
167  (48  Pac.  Rep.  1021).  A  grant  of  ''  an  alley  in  common 
for  the  purpose  of  passing  and  repassing,."  means  that  the 
alley  may  be  used  for  the  passage  of  teams  and  vehicles  as 
well  as  for  foot  travelers.  Gillespie  v.  Weinbergy  148  N.  Y. 
288  (42  N.  E.  Rep.  676).  A  court  of  equity  will  give  effect 
to  a  parol  grant  of  an  easement  where  there  has  been  a  valid 
consideration,  where  the  grant  is  certain  in  its  terms,  and 
where  there  has  been  such  a  performance  on  the  part  of  the 
grantee,  as  would,  in  the  case  of  a  contract  for  the  sale  of  the 
fee,  take  the  case  out  6f  the  statute  of  frauds.  Gihnore  v. 
Armstrong,  48  Neb.  92  (66  N.  W.  Rep.  998).  A  vendor,  in 
selling  different  portions  of  his  property  to  others,  may 
impress  upon  it  by  private  contract  rights  analagous  to  the 
public  rights  of  highway,  and  yet  those  rights  be  confined  to 
the  owners  and  representatives  of  the  land  forming  the  sub- 
ject of  the  compact ;  and  the  fact  that  such  a  way  opens  upon 
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a  public  street  does  not  make  it  a  public  highway.  De  Grih 
^eau  V.  Fratvley^  48  La.  184  (19  So.  Rep.  151).  Where  from 
all  the  circumstances  surrounding  the  grant  of  a  right  of  way 
to  one  and  *''  his  heirs  and  assigns  forever  "  show  that  it  was 
for  the  purpose  of  enabling  him  to  have  access  to  his  lands,  it 
will  be  construed  as  appurtenant  to  such  lands  and  not  as  a 
^rant  in  gross.  Hopper  v.  Barnes^  113  Cal.  686  (45  Pac. 
Rep.  874). 

Sec.  204.  Construction  of  grants  of  easements. 
It  is  held  that  the  grant  of  *'  the  privilege  of  the  main  alley 
leading  to  the  '  Palace  Stables,'  so  called  as  an  easement,  for 
ingress  and  egress  along  the '  north  line  or  alley  line  of  the 
premises  hereby  deeded,  for  the  distance  of  98  feet  west  from 
Franklin  street,  and  no  more,  and  for  no  other  purpose," 
should  not  be  restricted  to  any  particular  mode  of  ingress  or 
egress,  but  that  the  right  should  extend  to  whatever  use  was 
necessary  for  any  business  which  the  grantee  might  take  on 
the  premises,  and  that  a  change  of  use  in  the  premises  did  not 
destroy  the  easement.  Arnold  v.  Fee^  148  N.  Y.  214  (42  N. 
E.  Rep.  588).  In  the  construction  of  a  grant  of  an  easement, 
the  surrounding  circithistances  are  to  be  considered  for  the 
purpose  of  explaining  any  ambiguity  or  uncertainty  in  the 
instrument,  but  not  for  the  purpose  of  creating  a  new  and 
different  contract  in  the  place  of  that  made  by  the  parties. 
Mineral  Springs. Mfg.  Co.  v.  McCarthy^  67  Conn.  279  (84 
Atl.  Rep.  1048).  In  the  grant  of  a  way,  it  will  be  presumed 
to  be  the  intention  of  the  parties,  that  the  grantee  shall  have 
all  the  things  necessary  to  the  use  and  enjoyment  of  the  way 
granted,  which  the  grantor  had  the  power  to  convey.  White 
V.  Eagle  4£  Phoenix  Hotel  Co.,        N.  H.  (84  Atl.  Rep. 

672). 

Sec.  205.  Way  of  necessity — Implied  grant  of.~^In 
a  recent  case  it  is  said:  ''Where  a  person  conveys  to 
another  a  piece  of  land  surrounded  by  lands  of  the  gprantor, 
the  grantee  and  those  claiming  under  him  have  a  right  of  way 
by  necessity  through  the  lands  of  the  grantor,  as  an  incident 
of  the  grant.  This  principle  applies  where  the  land  con- 
veyed is  surrounded  in  part  by  the  lands  of  the  grantor,  and 
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in  part  by  the  lands  of  a  third  person.  The  grantor  in  such  a 
case  has  the  right  to  designate  the  track  or  way,  haying  due 
regard  to  the  rights  of  both  parties ;  but  if  he  declines  or  omits 
to  exercise  that  right,  the  grantee  may  select  for  himself,  and 
will  be  supported  in  his  selection  unless  chargeable  with  pal- 
pable abuse.  A  right  of  way  of  necessity  over  the  lands  of  a 
grantor  in  favor  of  a  grantee  and  those  subsequently  claiming 
under  him,  is  not,  however,  a  perpetual  right  of  way,  but  con- 
tinues only  so  long  as  the  necessity  exists."  Palmer  v. 
Palmer,  150  N.  Y,  189  (44  N.  E.  Rep.  966 ;  65  Am.  St.  Rep. 
653).  Where  the  owner  of  adjoining  tracts  of  land  conveys 
one  and  retains  the  other,  and  there  is  no  access  to  the  land 
retained  except  by  a  way  over  the  land  conveyed,  the  reserva- 
vation  of  such  way  will  be  implied  from  the  necessity  of  the 
case.      Willey  v.  Thwing,  68  Vt.  128  (84  Atl.  Rep.  428). 

Sec.  206.  Abandonment  or  vacation  of  an  easement. 
An  easement  appurtenant  to  a  mill  for  the  use  of  water  is  not 
abandoned  by  the  mere  nonuser  of  the  mill  under  such  cir- 
cumstances as  do  not  clearly  show  an  intention  to  abandon 
the  easement.  Smithy,  Hope  Min.  Co.y  18  Mont.  482  (45 
Pac.  Rep.  682).  A  temporary  nonuser  of  the  easement  will 
not  work  its  abandonment.  Manning'  v.  Port  Reading  R. 
Co.,  54  N.  J.  Eq.  46  (88  Ad.  Rep.  802).  When  the  dedica- 
tion  of  an  easement  is  once  complete  it  is  irrevocable.  No 
obstruction  of  the  subject  of  the  dedication  or  encroachment 
upon  it  by  the  original  owner  of  the  soil  or  by  any  one 
else  will  affect  the  dedication  or  impair  the  right  of  the  public 
to  its  benefits,  unless  the  land  so  dedicated  has  been  abandoned 
by  the  public  or  by  the  proper  authority.  Buntin  v.  Danville, 
98  Va.  200  (24  S.  E.  Rep.  880).  Citing  Harris'  Case,  20 
Grat.  888;  Skeen  v.  Lynch,  1  Rob.  (Va.)  186;  Ciiyof  Cin- 
cinnati  v.  Lessee  of  White,  6  Pet.  481 ;  Adams  v.  Railroad 
Co.,  11  Barb.  414;  Cook  v.  Harris,  61  N.  Y.  448;  City  of 
Dubuque  v.  Maloney,  9  Iowa  455  (74  Am.  Dec.  858)  ;  Washb. 
Easem.  188,  and  cases  there  cited;  and  Elliott,  Roads  &  Sts. 
182.  The  vacation  of  a  highway  when  duly  and  legally 
effected,  involves  something  more  than  mere  constructive 
closing.  It  involves  a  physical  closing  as  well,  which  entitles 
the  owners  of  the  soil  once  occupied  by  the  highway  to  take 
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full  and  complete  possession  of  their  land*  BigUrto  v.  Bal^ 
lerino.  111  Cal.  559  (44  Pac.  Rep.  807).  QXXxa^,  Brook  y . 
Horton,  68  Cal.  554  (10  Pac.  Rep.  204)  ;  City  and  County  of 
San  Francisco  v.  Burr,  108  Cal.  460  (41  Pac.  Rep.  482)  ; 
Com,  V.  Inhabitants  of  Wes thorough ,  8  Mass.  406;  Hohert 
Co.  V.  County  of  Plymouth,  100  Mass.  159;  Jackson  v. 
Hathaway,  15  Johns.  447  (8  Am.  Dec.  268)  ;  Barclay  v. 
HowelVs  Lessee,^  Pet  498;  Nicholson  v.  Stockett,  Walk. 
(Miss.)  67;  Elliott,  Roads  &  S.  p.  188;  Ang.  &  D.  Highw., 
§826. 

Sec.  207.     Destruction  or  change  of  an  easement  by 
owner  of  servient  estate.     Ordinarily  the  use  of  land  by  the 
owner  of  the  servient  estate  will  uot  ripen  into  title  to  an  existing^ 
easement  unless  such  use  be  inconsistent  with  the  use  of  the 
easement ;  but  where  a  railway  company  having  an  easement 
in  the  nature  of  a  right  of  way  incloses  a  portion  of  the  same 
and  the  remainder  is  inclosed  by  the  landowner  and  used  by 
him  for  agricultural  purposes  for  the  full  period  of  the  statute 
of  limitations,  the   easement  of  such    portion  is  destroyed. 
Matthews  v.  Lake  Shore  <&  M,  S,  Ry.  Co.,  110  Mich.     J70 
(67  N.  W.  Rep.  1111).     The  owner  of  the  servient  estete 
cannot,  without  the  consent  of  the  person  having  the  ease- 
menty  change  its  location.     Manning  v.  Port  Reading R,  Co,^ 
54  N.  J.  Eq.  46  (88  Atl.  Rep.  802). 

Sec.  208.  Removing  lateral  support — Making  exca* 
vations — Measure  of  damages.  In  a  recent  case  the  author- 
ities are  reviewed  and  it  is  held  that  while  a  landowner  has  the 
undoubted  right  to  excavate  close  to  the  boundary  line,  he 
must  take  reasonable  precautions  to  prevent  his  neighbor's  soil 
from  falling.  If  he  has  taken  such  reasonable  precautions,  and 
yet  the  soil  falls  from  its  own  pressure,  he  is  still  liable  for 
injury  to  the  land,  but  not  for  any  injury  to  the  superstruct- 
ures. If  the  pressure  of  the  superstructure  causes  the  land  to 
fall,  he  is  not  liable  either  for  injury  to  the  land  or  super* 
structure.  If  he  fails  to  take  such  reasonable  precautions  to 
protect  his  neighbor's  soil,  and  to  preserve  it  in  its  natural 
state,  he  is  liable  for  the  injury  to  both  the  land  and  the  super* 
structure,  if  the  pressure  of  the  superstructure  did  not  cause 
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the  land  to  fail,  and  it  fell  in  consequence'^of  the  failure  to 
take  such  reasonable  precautions.  Gildersleeve  v.  Hammond^ 
109  Mich.  481  (67  N.  W.  Rep.  619;  88'  L.  R.  A.  46).  S. 
Dak.  Comp.  Laws,  §  27S4,  provides  that  '*  each  conterminous 
owner  is  entitled  to  the  lateral  and  subjacent  support  which 
his  land  receives  from  the  adjoining  land,  subject  to  the  right 
of  the  owner  of  the  adjoining  land  to  make  proper  and  usual 
excavations  on  the  same  for  purposes  of  construction,  on  using 
ordinary  care  and  skill,  and  taking  reasonable  precautions  to 
sustain  the  land  of  the  other,  and  giving  previous  reasonable 
notice  to  the  other  of  his  intention  to  make  such  excavations." 
Under  this  statute  it  is  held  that  the  notice  required  may  be 
verbal  and  that  the  party  making  the  excavation  is  only 
required  to  use  ordinary  care  and  skill  and  to  take  reasonable 
precautions  to  sustain  the  land  of  the  other,  but  not  the  land 
with  its  superincumbent  weight.  Novotny  v.  Danforth^  9 
S.  Dak.  801  (68  N.  W.  Rep.  749).  Citing,  Ulrick  v.  Trust 
Co.,  2  S.  Dak.  285  (49  N.  W.  Rep.  1054).  The  measure  of 
damages  in  an  action  for  the  removal  of  lateral  support  is  the 
diminution  of  the  value  of  the  plaintiff's  land  by  reason  of  the 
falling,  caving  or  washing  of  the  soil  of  the  land  as  the  natural 
result  of  removing  its  natural  support.  Schultz  v.  Bower^  64 
Minn.  128  (66  N.  W.  Rep.  189). 

Sec.  209.  Washing  away  quicksand  by  a  cityBewer, 
It  is  held  by  a  divided  court,  that  where  a  city  constructs  a 
sewer  in  the  street  adjoining  the  property  of  an  abutting  owner 
and  such  property  is  damaged  by  reason  of  the  quicksand 
which  supports  its  surface  being  washed  into  the  sewer  and 
carried  away,  the  city  is  liable  in  damages  on  the  ground  of 
its  being  a  removal  of  the  lateral  support.  The  objection  of 
the  dissenting  opinion  is  put  upon  the  ground  that  the  with- 
drawal of  the  support  or  barrier  of  soil  to  subterranean  water 
is  not  a  wrong,  and  that  the  support  of  quicksand  which  flows 
so  freely  ought  to  follow  the  analogy.  Cabot  v.  Kingman^ 
166  Mass.  408  (44  N.  E.  Rep.  &i4 ;  88  L.  R.  A.  45).     • 

Sec.  210.  Light  and  air.  Where  a  parcel  of  land  held 
in  common  is  severed  into  two  tracts  by  quitclaim  deeds  sim- 
ultaneously interchanged  by  the  tenants  in  common,  and  there 
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is  a  store  on  one  of  the  two  lots,  with  a  window  through 
which  light  and  air  is  received  across  the  other  lot,  such 
window  cannot  be  closed  by  the  owner  of  the  latter  lot  if  the 
influx  of  light  and  air  is  reasonably  necessary  to  the  beneficial 
enjoyment  of  the  store.  By  reason  of  the  apparent  and  con- 
tinuous quality  of  this  enjoyment  of  light  and  air,  the  righi  to 
enjoy  them  will,  upon  severance  of  the  title  to  the  store  from 
the  title  of  the  adjoining  property,  become  an  appurtenance 
of  the  former.  The  maxim,  *•  Expressio  unius  est  exclusio 
alter ius^^^  excludes  only  those  matters  which  are  so  germane 
to  those  expressly  mentioned  as  to  raise  the  presumption  that 
the  former  were  in  the  mind  of  the  parties  when  the  express 
grant,  contract,  or  limitation  was  executed.  A  court  of  equity 
will  enjoin  the  obstruction  of  an  easement  of  light  and  air 
unless  the  threatened  interference  is  so  slight  as  to  be  com- 
pensatable  by  the  payment  of  a  small  amount  of  damages. 
Greer  v.  Van  Meter,  54  N.  J.  Eq.  270  (88  Atl.  Rep.  794). 
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Sec.  211.  As  to  vrhen  the  action  will  lie.  In  Mary- 
land  it  is  held  that  an  equitable  interest  will  not  support  an 
action  of  ejectment.  Paisley  v.  Holzshu,  88  Md.  825  (84  Atl. 
Rep.  882).  It  is  held  that  the  heirs  of  a  fraudulent  conveyee 
who  has  never  been  in  possession,  should  not  be  allowed  to 
recover  land  of  a  defendant  who  has  purchased  it  for  full' 
value,  without  fraud  on  his  part,  from  the  fraudulent  con- 
veyor, who  was  in  possession  exercising  ownership  and  con- 
trol over  it  at  the  time  of  the  purchase  of  him.  Harton  v. 
Lyons,  97  Tenn.  180  (86  S.  W.  Rep.  851).  In  Virginia  it  is 
held  that  in  order  to  maintain  ejectment  '*  the  plaintiff  must 
show  the  legal  title  in  himself  and  a  present  right  to  the  pos- 
session under  it  at  the  time  of  the  demise  laid  in  the  declara- 
tion." Russell  V.  Allmond,  92  Va.  484  (28  S.  E.  Rep.  895). 
While  a  railroad  company  is  lawfully  in  possession  of  land 
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under  incomplete  proceedings  for  condemnation-  of  the  right 
of  way,  ejectment  will  not  lie  against  it.  Rudd  v.  Parmville 
d  P.  R.  Co.,        Va.  (24  S.  E.  Rep.  886).     Massachu- 

setts Pub.  Stat.,  ch.  175,  §  1,  gives  a  purchaser  at  a  sale  under 
a  power  contained  in  a  mortgage  of  real  estate,  the  right  to 
recover  by  summary  process  and  his  right  is  complete  when 
the  foreclosure  is  completed.  If  prior  to  bringing  such  pro- 
ceedings, notice  of  the  change  of  title  be  necessary,  want  of 
such  notice  will  constitute  a  defense.  Lewis  v.  yackson, 
165  Mass.  481  (48  N.  E.  Rep.  206).  A  wife  may  maintain 
the  action  against  her  husband.  Kimbrough  v.  Kimbrough, 
99  Ga.  134  (25  S.  E.  Rep.  176).  A  joint  owner  of  an  undi- 
vided interest  in  lands  cannot  maintain  an  action  of  eject- 
ment for  the  whole,  and  in  such  an  action  is  entitled  to 
recover  only  such  interest  in  the  premises  as  he  may  have. 
Nye  V.  Lavitt,  92  Va.  710  (24  S.  E.  Rep.  845) .  One  who  has 
disposed  of  his  estate  in  land  cannot  maintain  ejectment  against 
a  third  person  for  its  possession .     Salcido  v .  Gcnung,  Ariz. 

(48  Pac.  Rep.  527).  Where  a  joint  action  for  land  is 
brought  by  several  persons  and  the  evidence  shows  that  one  of 
them  is  not  entitled  to  recover  for  the  reason  that  as  against 
him  the  defendant  has  a  good  title  by  prescription,  there  can 
be  no  recovery  at  all.  The  rule  in  such  cases  is  the  same 
whether  the  action  be  in  the  statutory  or  fictitious  form. 
McGlamory  v.  McCormick,  99  Ga.  148  (24  S.  E.  Rep.  941). 
Ejectment  will  lie  on  the  part  of  an  abutting  owner  to  remove 
a  permanent  obstruction  placed  in  a  street.  Tliomas  v.  Hunt, 
184  Mo,  892  (85  S.  W.  Rep.  581 ;  82  L.  R.  A.  857). 

Sec.  212.  Sufficiency  of  the  complaint*  A  complaint 
for  the  recovery  of  land  is  sufficient  when  it  sets  out  the  inter- 
ests of  the  plaintiff,  describes  the  premises  and  alleges  that 
the  defendant  unlawfully  obtained  possession,  and  keeps  the 
plaintiff  out  of  possession,  sets  out  facts  showing  that  the 
plaintiff  is  entitled  to  possession  although  it  does  not  directly 
so  aver  and  although  there  is  no  prayer  for  possession.  Car^ 
son  V.  Butt,  4  Okla.  188  (46  Pac.  Rep.  596).  A  complaint  it 
demurrable  if  it  plead  evidence  and  not  facts.  McCaughcy  v, 
Schuette,  117  Cal.  228  (46  Pac.  Rep.  666;  59  Am.  St.  Rep. 
176).     A  complaint  in  ejectment  by  a  vendor  to  recover  land 
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from  his  vendee  on  account  of  the  latter's  failure  to  perform 
his  agreement,  which  alleges  a  tender  of  the  deed  by  the 
plaintiff  in  accordance  with  the  term»  of  the  contract  need 
not  set  forth  a  copy  of  the  deed.  Haile  v.  Smithy  118  Cal. 
656(45  Pac.  Rep.  872).  A  complaint  defective  because  it 
does  riot  allege  that  the  plaintiff  is  entitled  to  possession  at 
the  time  of  the  commencement  of  the  suit  is  cured  by  an 
answer  of  the  defendant  which  expressly  denies  the  plaintiff's 
right  to  possession  at  that  time.  Vance  v.  Anderson^  118  CaL 
582  (45  Pac.  Rep.  816).  Under  the  Nebraska  Code  Civ. 
Proc.  in  an  action  of  ejectment  the  complaint  must  allege  that 
the  plaintiff  is  entitled  to  the  possession  of  the  premises  sought 
to  be  recovered.  George  v.  Mc  Cullough,  48  Neb.  680  (67  N.W. 
Rep.  758).  Complaint  in  ejectment  containing  fatally  drfect- 
ive  description  cannot  be  cured  by  amendment  after  judgment. 
Tracy  v.  Harmon,  17  Mont.  465  (48  Pac.  Rep.  500). 

Sec.  213.  Defenses  in  ejectment — Particular  cases* 

A  tenant  defending  an  action  of  ejectment  cannot  complain  of 
the  want  of  a  notice  to  quit  where  his  answer  expressly  denies 
the  plaintifTs  title  and  sets  up  ownership  in  himself.  Mc^ 
Carthyv.  Brown,  118  Cal.  15  (45  Pac.  Rep.  14).  In  an 
action  of  ejectment,  where  it  is  shown  that,  subsequent  to  the 
commencement  of  the  action,  the  defendant  had  begun  pro« 
ceedings  for  condemnation  of  the  premises  in  dispute,  and 
that  in  those  proceedings  an  order  had  been  made  authorizing 
him  to  retain  possession  thereof  during  the  pendency  of  the 
proceedings,  which  were  still  pending,  such  order  is  a  defense 
to  the  action.  Byrnes  v.  Douglass,  28  Nev.  88  (42  Pac.  Rep. 
798).  Where  a  defendant  is  unlawfully  in  possession  of  land 
he  cannot  prevent  a  recovery  by  showing  that  he  does  not 
claim  to  hold  adversely  and  that  before  the  beginning  of  the 
suit  he  offered  to  surrender  up  his  possession  to  the  plaintiff. 
Comfort  V.  Ballingal,  184  Mo.  281  (85  S.  W.  Rep.  609). 
Under  the  general  issue  the  defendant  cannot  show  want  of 
consideration  for  a  deed  from  a  third  person  to  the  plaintiff 
under  which  he  claims,  although  the  statute  (111.  Rev.  Stat., 
ch.  45,  §  19)  provides  that  "upon  such  plea  the  defendant 
may  give  in  evidence  any  matter  that  may  tend  to  defeat  the 
plaintiff's  action,  except  as   hereinafter   provided.'*     Union 
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Brewing  Co.  v.  Meier,  168  111.  424  (45  N.  E.  Rep.  264). 
The  defendant  cannot  show  that  the  deed  from  him  under 
which  the  plaintiff  claims  title  was  procured  by  fraud.  Gale 
V.  Eckhart,  107  Mich.  465  (65  N.  W.  Rep.  274). 

Sec.  214.  Equitable  defenses — ^Vendee  in  possession 
underwritten  contract.  Virginia  Code,  §  2741,  provides 
that  a  *' vendor,  or  any  claiming  under  him,  shall  not,  at  law 
any  more  than  in  equity,  recover  against  a  vendee,  or  those 
claiming  under  him,  lands  sold  by  such  vendor  to  such  vendee, 
when  there  is  a  writing,  stating  the  purchase  and  the  terms 
thereof,  signed  by  the  vendor  or  his  agent,  and  there  has  been 
such  payment  or  performance  of  what  was  contracted  to  be 
paid  or  performed  on  the  part  of  the  vendee,  as  would  in 
equity  entitle  him,  or  those  claiming  under  him,  to  a  convey- 
ance of  the  legal  title  of  such  land  from  the  vendor,  or  those 
claiming  under  him,  without  condition/'  It  is  held  that  this 
statute  '*  limits  the  right  of  defense  on  the  basis  of  an  equita- 
ble title  to  a  vendee  in  possession  under  a  contract  in  writing, 
stating  the  purchase  and  the  terms  thereof,  signed  by  the 
vendor  or  his  agent,  where  there  has  been  such  payment  or 
performance  of  what  was  contracted  to  be  paid  or  performed 
as  would,  in  equity,  entitle  him  to  a  conveyance  of  a  legal 
title  of  the  land  from  the  vendor. "  yennings  v.  Gravely,  92 
Va.  877  (28  S.  E.  Rep.  768). 

Sec.  215.  Answer — Equitable  defenses — Inconsist- 
ent defenses.  The  Kentucky  Statute,  Civ.  Code,  §  125» 
subd.  2,  provides  that  in  an  action  for  the  recovery  of  land, 
"  the  answer  of  the  defendant  must  state  whether  or  not  he 
claims  it  or  any  part  of  it."  Applying  this  statute  it  is  held, 
*'  without  such  statement,  if  the  defendant  claims  the  land  he 
is  sued  for,  he  cannot  be  allowed  to  avail  himself,  in  defend- 
ing the  action,  of  any  advantage  derived  from  any  claim  he 
may  have  to  the  land.  He  cannot  be  allowed  to  assert  his  title 
to  the  land,  in  such  an  action,  as  against  the  conflicting  claim 
of  the  plaintiff,  on  the  mere  denial  that  the  plaintiff's  title,  or 
claim  of  right  of  possession,  is  not  good.'*  Brent  v.  Long,  99 
Ky.  245  (35  S.W.  Rep.  640).  Where  an  answer  in  ejectment 
denies  every  allegation  of  the  complaint  *' except  as  herein- 
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after  stated  "  and  then  admits  holding  possession  of  a  certain 
number  of  acres  of  the  land,  it  does  not  thereby  admit  that  the 
plaintiff  owns  the  balance.     Sliles  v.  Gater,        Cal.  (45 

Pac.  Rep.  186).  An  answer  setting  up  an  equitable  defense 
should  be  framed  with  great  particularity.  Rivers  v.  Rivers, 
88  Fla.  66  (20  So.  Rep.  807).  In  Illinois  it  is  held  that  in  an 
action  of  ejectment  "  legal  titles  alone  are  considered  and  they 
can  only  be  transferred  by  descent,  devise  or  conveyance," 
and  not  by  an  estoppel  in  pais  which  cannot  be  made  avail- 
able in  an  action  at  law.  Hayden  v.  McCloskey,  161  111.  851 
(48  N.  E.  Rep.  1091).  The  Mo.  Rev.  Stat.  1889,  g  2050,  pro- 
vides that  "  the  defendant  may  se^  forth  by  answer  as  many  de- 
fenses •  •  •  ashemay  have, whethertheybesuch  as  have  been 
'  heretofore  denominated  legal  or  equitable,  or  both."  Under 
this  statute  it  is  held  that  in  ejectment  the  defendant  may  set 
up  the  equitable  defense  of  contribution.  McCollum  v. 
Boughton,  182  Mo.  601  (34  S.  W.  Rep.  480;  85  L.  R.  A. 
480) .  A  defendant  who  claims  the  land  on  account  of  having 
performed  the  conditions  of  a  parol  gift  of  it  may  set  up  such 
equitable  title  without  asking  for  specific  performance.  Ga. 
Code,  %  8189,  applied.  Ogden  v.  Dodge  Co.,  97  Ga.  461  (25 
S.  E.  Rep.  821).  In  North  Carolina  it  is  held  that  a  tenant 
cannot,  under  the  general  issue,  make  inconsistent  defenses  to 
an  action  brought  by  his  landlord  to  recover  possession. 
Fayeileville  WaterTvorks  Co.  v.  TilUnghast,  119  N.  C.  848 
(25  S.  E.  Rep.  960). 

Sec.  216.  Practice  in  ejectment — Particular  cases. 
The  action  may  be  dismissed  by  the  plaintiff  at  any  time  where 
the  defendant's  only  defense  is  a  plea  of  not  guilty.  Bleckley 
V.  White,  98  Ga.  594  (25  S.  E.  Rep.  59?).  As  to  amendment 
of  pleadings  where  action  is  brought  in  the  fictitious  form. 
Burhage  v.  Fitzgerald,  98  Ga.  582  (25  S.  E.  Rep.  554). 
Where  the  withholding  of  the  real  estate  has  been  unlawful, 
nominal  damages  maybe  given  even  though  there  be  no  proof 
of  d^images.  Hahn  v.  CoUon,  186  Mo.  216  (87  S.W.  Rep.  919). 
The  law  of  ejectment  in  Florida  in  force  up  to  and  until  the 
enactment  of  February  22,  1881,  of  chapter  8244,  did  not 
require  the  verdicts  or  judgments  in  such  suits  to  state  either 
the  quality  or  quantity  of  the  plaintiff's  estate  in  the   lands 
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recoveredt  nor  to  give  any  description  of  the  land  recovered. 
Elizaheihport  Cordage  Co.  v.  WhitlocM,  87  Fla.  190  (20  So. 
Rep.  255).  Alabama  Code,  §§  2702-2705,  applied— sugges- 
tion of  three  years  adverse  possession  to  secure  allowance  for 
improvements.'  Newsom  v.  G«y,  109  Ala.  805  (19  So.  Rep. 
448).  Where  a  verdict  is  for  part  only  of  the  land  sued  for, 
the  boundary  of  the  part  recovered  should  be  designated.  The 
verdict  must  be  certain  in  itself  or  must  refer  to  some  standard 
by  which  to  ascertain  the  land  so  found.  Slocum  v.  Compton^ 
98  Va.  874  (25  S.  E.  Rep.  8).  Defendant  in  ejectment  may, 
to  sustain  a  judgment  on  appeal,  for  the  first  time,  raise  the 
question  that  the  description  in  the  complaint  is  fatally  defect- 
ive. Tracy  v.  Harmon,  17  Mont.  465  (48  Pac.  Rep.  500). 
Under  the  twenty-fifth  rule  of  the  superior  courts  of  Georgia 
a  party  will  not  be  permitted  to  defend  an  action  of  ejectment 
unless  he  admits  that  he  was  in  possession  of  the  premises  at 
the  time  of  the  commencement  of  the  suit.  Snipes  v.  Parker, 
98  Ga.  522  (25  S.  E.  Rep.  580). 

Sec.  217.  Proof— PlaintifTs  title — Defendant's  pos- 
session. In  actions  of  ejectment  the  plaintiff  must  recover 
upon  the  strength  of  his  own  title  and  not  upon  the  weakness 
of  that  of  his  adversary.  Omaha  Real  Estate  d:  T.  Co.  v. 
Better,  47  Neb.  592  (66  N.  W.  Rep.  658).  This  rule  does 
not  require  the  production  of  a  perfect  chain  of  title  from  the 
original  source,  as  against  one  wrongfully  in  possession. 
Goodwin  v.  Markwell,  87  Fla.  464  (19  So.  Rep.  885).  The 
plaintiff  must  trace  his  title  back  to  the  ultimate  source  of 
title,  or  to  a  grantor  in  possession  at  the  date  of  his  convey- 
ance. Florida  So.  Ry.  Co.  v.  Burt,  86  Fla.  497  (18  So.  Rep. 
581).  Under  North  Carolina  Acts  1895,  ch.  119,  §  66;  Acts 
1887,  ch,  187,  §  74,  which  make  tax  deeds  prima  facie  evi- 
dence of  title  a  plaintiff  in  ejectment  may  recover  merely  on 
proof  of  a  tax  deed,  no  evidence  of  title  being  given  by  the 
defendant.  Moore  v.  Byrd,  118  N.  C.  688  (28  S.  E.  Rep. 
968).  In  Nebraska  it  is  held  that  a  plaintiff  in  ejectment  in 
order  to  Vecover,  must  show  his  legal  estate  to  the  premises 
for  which  he  sues ;  but  the  evidence  of  this  legal  estate  need 
not  be  by  perfect  legal  paper  title ;  he  is  not  required  to  prove 
title  as  against  the  whole  world,  but  it  is  sufficient  if  he  proves 
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good  title  as  against  the  defendant.  The  plaintiff  may  recover 
upon  a  title  predicate  upon  adverse  possession.  Lantry  v. 
Wolff,  49  Neb.  874  (68  N.  W.  Rep.  494).  It  is  not  sufficient 
proof  of  title  for  the  plaintiff  to  show  a  deed  to  himself  from 
one  who  is  apparently  a  stranger  to  the  paramount  title,  and 
who  is  not  shown  to  have  ever  been  in  possession  of  the  prem- 
ises conveyed.  Bleckley  v.  White,  98  Ga.  594  (25  S.  E.  Rep. 
592).  K  prima  facie  title  is  sufficient  until  overcome  by  a- 
better  one.  Allison  y.  Snider,  118  N.  C.  952  (24  S.  E.  Rep. 
711).  It  is  held  that  the  fact  that  the  defendants  claimed 
title  to  the  land  at  the  time  the  suit  was  commenced  may  be 
inferred  from  their,  subsequent  employment  of  counsel  to 
assert  title  in  such  suit.  Whiteley  v.  Whiteley^  110  Mich.  556 
(68N.  W.  Rep.241). 

Sec.  218.  Proof — Possessory  title.  Proof  by  plaintiff" 
of  a  prior  possession  by  him  is  prima  facie  evidence  of  title 
as  against  the  defendant  who  is  alleged  to  be  wrongfully  in 
possession.  Zillmer  v.  Gerichten,  111  Cal.  78  (48  Pac.  Rep. 
408).  Plaintiff  must  prove  his  title,  but  this  may  be  done  by 
showing  that  his  ancestor  was  in  possession  of  the  land  claim- 
ing to  be  the  owner  under  color  of  title.  To  overcome  this 
prima  facie  case  it  is  not  sufficient  for  the  defendant  to  show 
a  paper  title  which  is  not  derived  either  from  the  government 
or  from  one  in  possession  claiming  ownership.  Weaver  v. 
Rush,  62  Ark.  51  (84  S.  W.  Rep.  256).  A  plaintiff  in  eject- 
ment may  recover  upon  his  own  prior  possession  or  that  of  his 
ancestor,  against  one  who  does  not  show  a  better  right  to  the 
property ;  and  in  such  case  the  mere  belief  of  the  defendant: 
that  he  purchased  a  good  title  will  not,  unless  supported  by 
evidence  showing  title,  or  adverse  possession  for  the  requisite 
period,  suffice  to  defeat  the  plaintiff's  action.  Burhage  v. 
Fitzgerald,  98  Ga.  582  (25  S.  E.  Rep.  554).  When  a  plaintiff' 
in  ejectment  shows  no  other  right  of  recovery  than  the  pre- 
sumption of  title  arising  from  possession,  the  rule  is  that  the 
defendant  may  defeat  the  suit  by  showing  that  he  or  those 
under  whom  he  claims  had  another  possession  anterior  to  that 
upon  which  the  plaintiff  relies.  Nashville,  C.  <6  St.  Z.  Jty^ 
v.  Mathias,  109  Ala.  877  (19  So.  Rep.  884)- 
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Sec.  219.  Judgments  in  ejectment.  A  judgment  in 
ejectment  is  sustained  by  findings  which  show  title  in  the 
plaintifiF  and  that,  on  a  certain  date,  the  ^*  defendant  did  oust 
and  eject  plainti£F  from  possession  of  said  (premises),  and  has 
ever  since  wrongfully  and  unlawfully  withheld  said  possession 
from  plaintifiF."  McCarthy  v.  Brown^  118  Cal.  15  (45  Pac. 
Rep.  14).  The  right  to  object  to  a  judgment  of  awarding 
possession  of  land  on  account  of  an  uncertainty  or  indefinite- 
ness  in  the  description  thereof  is  waived  by  a  failure  to  call 
the  attention  of  the  court  to  the  defect.  Davis  v.  Goodman^  62 
Ark.  262  (85  S.  W.  Rep,  281).  A  judgment  of  ejectment 
against  a  husband  is  conclusive  on  the  rights  of  his  wife 
through  him  but  does  not  affect  her  rights  in  the  land  under  a 
former  husband,  McConncll  v.  Day,  61  Ark.  464  (88  S.  W. 
Rep.  781).  Where  in  an  action  for  possession  the  defendant's 
only  rights  are  in  the  nature  of  an  easement,  and  the  plaintiff 
has  the  fee,  the  latter  is  entitled  to  judgment  subject  to  the 
former's  easement.  First  Nat.  Bank  v.  Morrison,  88  Me, 
162  (88  Atl.  Rep.  784). 

Sec.  220.  Attorney's  fees  in  actions  of  ejectment 
against  a  railway  company — Constitutional  law — Class 
l^slation.  The  provisions  of  the  Michigan  general  statute, 
18»1,  §§  2660,  2661,  allowing  the  plaintiff  reasonable  attor> 
ney's  fees  in  actions  brought  under  the  statute  to  recover  pos- 
session of  land  taken  without  compensation  by  a  railway  com- 
pany for  its  right  of  way,  are  constitutional.  Cameron  v. 
Chicago,  M.  d:  St.  f^.  Ry.  Co.,  68  Minn.  884  (65  N.  W.  Rep. 
652).  The  court  say :  *'  Class  legislation,  discriminating 
j^inst  some  and  favoring  others,  is  prohibited,  but  legisla- 
tion is  not  prohibited  either  by  the  state  or  federal  constitu* 
tion,  which,  in  carrying  out  a  public  purpose,  is  limited  in  its 
application,  if,  within  the  sphere  of  its  operation,  it  affects 
alike  all  persons  similarly  situated.  Barhier  v.  Connolly,  118 
U.  S.  82  (5  Sup.  Ct.  Rep.  857).  The  legislature,  however, 
cannot  adopt  a  mere  arbitrary  classification,  even  though  the 
law  be  made  to  operate  equally  upon  each  subject  of  each  of 
the  classes  adopted.  The  classification  to  be  valid,  must  be 
based  upon  some  reason  of  public  policy,  growing  out  of  the 
condition  or  business  of  the  class  to  which  the  legislation  is 
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limited.  But  a  law  which  is  confined  in  its  application  to  a 
particular  class  of  persons  is  not  void  as  unequal  class  legisla- 
tion if  the  distinction  is  based  on  some  reason  of  public  policy, 
and  applies  to  and  embraces  all  persons  alike  under  similar 
circumstances.  Nichols  v.  Walter,  87  Minn.  264  (88  N.  W.' 
Rep.  800) ;  Allen  v.  Press  Co,^  40  Minn.  117  (41  N.  W.  Rep, 
986 ;  12  Am.  St.  Rep.  707 ;  8  L.  R.  A.  582)  ;  Lavalle  v.  RaiU 
way  Co.,  40  Minn.  249  (41  N.  W.  Rep.  974).  This  right  to 
classify  persons,  corporations  and  associations,  and  to  impose 
upon  them,  as  a  class,  duties  and  liabilities,  or  to  confer  upon 
them  privileges,  not  imposed  or  conferred  upon  the  whole  peo- 
ple of  the  state,  is  a  matter  committed  to  the  sound  discretion 
of  the  legislature,  subject  to  the  supreme  condition  that  the 
classification  must  not  be  arbitrary,  but  must  be  based  upon 
some  natural  reason  of  public  policy.  Upon  the  exercise  of 
this  right  rests  much  of  the  necessary  and  beneficent  legisk* 
tion  of  the  state.  The  exercise  of  this  right  is  not  limited  to 
matters  connected  with  the  police  power  of  the  state,  but  it 
may  be  exercised  in  all  cases  where  public  interests  and  the 
due  administration  of  justice  require  it." 
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(65  Minn.  515.) 

As  to  what  Is  a  public  use— Constitutionality  of  stat- 
ute. Held,  that  chapter  64,  Laws  1893  (§§  7724-7729,  Gen.  St.  1894), 
entitled  "  An  act  providing  for  the  erection  of  public  grain  warehouses 
and  grain  elevators  on  or  near  the  right  of  way  of  railways  and  providing 
for  condemnation  proceeding  in  connection  therewith,"  is  constitutional. 
Held,  further,  that  this  statute  authorizes  a  party  who  has  erected  a  pub- 
lic elevator,  and  is  operating  it,  on  the  site  sought  to  be  condemned,  under 
a  license  from  the  railway  company  which  has  been  revoked  to  take  effect 
•n  the  near  future,  to  acquire  the  right  and  easement,  to  continue  for  a 
fixed  term,  to  maintain  and  operate  a  public  elevator  on  such  site.  Held, 
that  there  was  competent  evidence  in  this  case  for  the  consideration  of 
the  jury  on  the  question  of  damages  for  the  taking  of  such  easement 

(Syllabus  by  the  Court.) 
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Sec.  221.  Statement  of  the  case.  The  petitioner  (the 
respondent  herein),  for  the  purpose  of  acquiring  the  right, 
privilege  y  and  easement  of  erecting  and  operating  a  public 
grain  elevator  for  the  public  for  hire,  upon  a  site  on  the  right 
of  way  of  the  appellant  railway  company,  presented  to  it  an 
application  therefor  on  June  7,  1894.  The  application  was 
denied,  and  thereupon  the  petitioner,  on  June  29,  1894,  pre- 
sented to  the  district  court  his  petition  for  condemnation  of 
such  right  and  easement,  under  the  provisions  of  chapter  64, 
Laws  1898  (§§  7724-7729,  Gen.  Stat.  1894).  Such  proceed- 
ings were  had  upon  such  petition  that  on  November  80, 1895, 
judgment  was  entered  in  the  district  court  to  the  effect  that 
the  petitioner  was  entitled  to  the  privilege  and  easement 
sought.     The  railway  company  appealed  from  the  judgment. 

Sec.  222.  Constitutional  law — Statute  authorizing 
condemnation  of  land  for  an  elevator.  The  first  and  con- 
trolling question  presented  by  the  record  for  our  consideration 
is  the  constitutionality  of  chapter  64,  Laws  1898,  which  ia 
entitled  "  An  act  providing  for  the  erection  of  public  grain 
warehouses  and  grain  elevators  on  or  near  the  right  of  way  of 
railways,  and  providing  for  condemnation  proceedings  in  con- 
nection therewith."  The  material  provisions  of  the  statute 
may  be  summarized  as  follows  ;  Section  1  provides  that  any 
person  or  corporation  desirous  of  erecting  and  operating,  at  or 
contiguous  to  any  railway  station  or  siding,  a  \yarehouse  or 
elevator  for  the  purchase,  sale,  shipment,  or  storage  of  grain 
for  the  public,  for  hire,  may  make  application  for  a  site  there- 
for, containing  a  description  of  that  part  of  the  right  of  way 
of  the  railway  desired  for  such  purpose,  to  the  party  owning, 
leasing  or  operating  the  railway,  for  the  right,  privilege,  and 
easement  of  erecting  and  maintaining  such  warehouse  or  ele- 
vator upon  the  right  of  way  at  such  station  or  siding  within 
the  outside  switches  of  the  yard  of  such  railway  station  or  sid* 
ing,  upon  paying  a  reasonable  compensation  for  such  priv- 
ilege. Section  2  requires  the  applicant  to  state  in  his  appli- 
cation the  amount  which  he  deems  such  reasonable  compensa- 
tion, and  make  a  tender  thereof ;  and,  in  case  such  application 
is  denied  by  the  party  to  whom  it  is  presented,  such  compen-^ 


§  222,  228  EMINENT    DOMAIN.  194 

eation  shall  be  assessed  by  proceedings  in  the  district  court. 
Sections  8  and  4  prescribe  the  procedure  to  be  followed  in  the 
district  court  as  to  the  filing  of  the  petition,  notice  to  the  rail- 
way company,  trial,  verdict  of  the  jury,  and  judgment.  Sec- 
tion 5  provides  that  all  elevators  or  warehouses  erected  and 
maintained  under  the  provisions  of  this  act  shall  be  deemed 
public  elevators  and  public  warehouses,  shall  be  subject  to  leg- 
islative control,  shall  be  kept  open  for  business  for  the  public 
for  reasonable  business  hours,  from  September  15  in  each  cal- 
endar year,  to  January  15  in  each  succeeding  calendar  year, 
and  that  any  person,  firm,  or  corporation  failing  to  comply 
with  the  provisions  of  the  act  shall  forfeit  the  rights,  priv- 
ileges and  easements  acquired.  Section  6  :  Parties  availing 
themselves  of  the  acts  shall  within  60  days  after  the  amount  to 
be  paid  for  the  easement  is  finally  determined,  by  agreement 
or  by  proceedings  in  court,  commence  the  erection  of  the  ware- 
house or  elevator  stated  in  the  application,  and  complete  the 
same  within  90  days,  or  the  right  shall  be  deemed  to  have 
been  abandoned.  The  appellant  claims  that  the  use  for  which 
the  land  may  be  taken  by  virtue  of  this  statute  is  not  a  public 
use.  If  such  is  the  case,  it  is  unconstitutional,  for  lands  can 
only  be  acquired  by  the  exercise  of  the  power  of  eminent 
domain  for  a  public  use  or  purpose. 

■ 

Sec.  223.  Same — ^As  to  what  is  a  public  use  and 
how  determined.  What  is  a  public  use,  is  a  judicial,  not  a 
legislative  question  ;  but,  if  the  use  is  public,  the  propriety  of 
authorizing  the  exercise  of  power  of  eminent  domain  in  a  par- 
ticular case  is  exclusively  a  legislative  question.  The  term 
"  public  use  "  is  flexible,  and  cannot  be  limited  to  the  public 
use  known  at  the'  time  of  the  forming  of  the  constitution. 
Any  use  of  anything  which  will  satisfy  a  reasonable  public 
demand  for  public  facilities  for  travel  or  for  transmission  of 
intelligence  or  commodities  would  be  a  public  use.  Mills, 
Em.  Dom.,  §  21.  The  methods  of  transportation  and  trade 
customs  relating  to  the  handling,  selling,  and  transporting  of 
the  products  of  this  and  other  grain  growing  states  render 
grain  elevators  a  practical  necessity  in  the  transfer  of  graiu 
from  the  producer  to  the  railway  cars  by  which  it  is  carried  to 
the  consumer.     They  are  connecting  links  in  the  chain  of 
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transportation  between   the  farmers'  wagons  and  the  railway 
cars.     Their  use   in    facilitating   the  handling,  storage,  and 
transportation  of  the  products  of  the  state  is  a  public  use,  and 
subject  to  legislative  regulation  and  control.     Riffe  v.  Becker^ 
66  Minn.  100  (57  N.  W.  Rep.  881) ;  Munn  v.  Illinois,  94  U. 
S.  118 ;.  Budd  V.  Ncv)  York,  148  U.  S.  517  (12  Sup.  Ct.  Rep. 
468)  ;  Brass  v.  North  Dakota^  158  U.  S.  891  (14  Sup.  Ct. 
Rep.  857).     The  use  to  which  grain  elevators  for  facilitating 
the  transportation  of  the  products  of  the  state  are  devoted 
being  a  public  use,  the  legislature  may  authorize  the  exercise 
of  the  power  of  eminent  domain  in  aid  of  such  use.    Gurticy  v. 
Elevator  Co.,  68  Minn.  70  (65  N.  W.  Rep.  186).     We  do 
not  understand  that  the  appellant  seriously  controverts  this 
proposition.     Its  claim  is  that  the  statute  authorizes  the  party 
seeking  the  condemnation  of  land  for  an  elevator  site  to  use 
it,  at  his  option,  either  for  the  purchase,  or  for  the  sale,  or  for 
the  shipment  of  grain,  or  for  the  purpose  of  storing  grain  for 
the  public  for  hire ;  that  he   may  use  the  elevator  exclusively 
for  the  purchase  and  sale  of  grain  on  his  own  account,  at  his 
option,  that  he  may  or  may  not  use  it  for  the  storage  of  grain 
for  the  public  for  hire.     If  this  is  the  proper  construction  of 
the  statute,  if  it  is  optional  with  the  party  whether  he  will 
use  his  elevator  exclusively  for  his  own  private  grain  business 
or  for  the  public  purpose  of  facilitating  the  marketing  and 
transporting  of  the  products  of  the  state,  the  statute  cannot 
be  sustained.     It  would  be  unconstitutional,  for  the  reason 
that  it  authorizes  a   party  to  exercise  the   power  of  eminent 
domain  for  a  public  or  private  use,  at  his  option.     Where  one 
construction  of  a  statute  will  make  it  void  for  conflict  with 
the  constitution,  and  another  would  render  it  valid,  the  latter, 
if  not  a  forced  and  unreasonable  one, will  be  adopted,  although 
the  former,  at  first  view,  is  otherwise  the  more  natural  inter- 
pretation of  the  language  used.     The  contention  of  the  appel* 
lant  requires  us  to  construe  the  words  of  this  statute,  **  for  the 
purchase,  sale,  shipment,  or  storage  of  grain  for  the  public  for 
hire,*'  so  as  to  limit  the  qualifying  words,  **  for  the  public  for 
hire,"  to  the  storage  of  grain.     Upon  a  first  casual  reading  of 
the  statute,  we  were  inclined  to  the  view  that  this  was  the 
natural  interpretation  of  the  language  used.     But  upon  read- 
ing these  words  in  connection  with  the  title  of  the  act,  which 
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declares  that  the  purpose  of  the  statute  is  to  provide  for  public 
grain  warehouses  and  elevators,  and  for  condemnation  pro- 
ceedings in  connection  therewith,  and  also  in  connection  with 
§  5  of  the  act,  declaring  all  warehouses  and  elevators  erected 
and  maintained  under  the  provisions  of  the  act  to  be  public, 
and  subject  to  legislative  control,  we  are  of  the  opinjon  that 
the  statute  does  not  purport  to  authorize  the  condemnation  of 
an  elevator  site  for  the  purpose  of  carrying  on  an  exclusively 
private  business  of  buying  and  selling  grain  at  the  option  of 
the  party  attempting  to  exercise  the  power  of  eminent  domain 
to  acquire  such  site ;  and,  further,  that  it  was  not  the  inten- 
tion of  the  legislature  by  this  act  to  authorize  a  party  to 
acquire  a  site  for  an  elevator,  to  enable  him,  at  his  option,  to* 
use  it  as  a  public  elevator  or  exclusively  as  an  instrumentality 
in  his  own  private  grain  business ;  and  that  it  has  not  done 
so.  When  the  statute  is  construed  with  reference  to  its  title, 
and  the  abuses  that  it  was  intended  to  correct,  and  effect  is- 
given  to  all  of  the  provisions  of  the  statute,  it  is  quite  clear 
that  the  only  construction  which  can  be  fairly  and  reasonably 
given  to  it  is  one  in  harmony  with  the  constitution,  viz. :  that 
the  party  is  only  authorized  to  acquire  the  right  and  easement 
for  the  purpose  of  operating  a  public  warehouse  or  elevator 
for  hire,  for  the  public,  for  the  purchase,  sale,  shipment,  or 
storage  of  grain ;  that  is,  the  party  is  authorized  to  acquire 
the  easement,  for  operating  an  elevator,  not  to  enable  himself 
to  purchase,  sell  and  ship  grain  to  the -exclusion  of  the  public, 
but  to  enable  him  to  operate  a  public  elevator  for  hire,  to 
enable  the  public  to  use  the  elevator  as  an  instrumentality  for 
the  purchase,  sale,  shipment,  or  storage  of  grain.  The  wordft. 
of  the  statute  **  for  the  public  for  hire,"  qualify  not  alone  the 
words  "storage  of  grain,"  but  the  words  "  purchase,  sale  and. 
shipment "  as  well.  The  elevator  for  which  a  party  is  author- 
ized to  acquire  a  site  for  under  this  statute  is  a  public  one, 
which  the  public — that  is,  all  persons  having  occasion  to  do- 
so— have  the  right,  without  discrimination,  on  equal  terms, 
and  for  reasonable  charges,  to  use,  to  enable  them  to  purchase, 
sell,  ship,  or  store  grain.  To  illustrate  :  A  farmer  may  wish 
to  ship  his  grain  by  the  car  load,  on  his  own  account,  and  to- 
do  so  economically  it  is  necessary  that  he  should  have  the  right 
to  secure  elevator  facilities  at  reasonable  rates,  and  without 
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discrimination,  to  enable  him  to  handle,  store  and  ship  his 
grain.  Again,  a  man  of  limited  means,  having  no  elevator, 
may  desire  to  engage  in  the  grain  business,  but  to  do  so  he 
must  have  elevator  facilities  on  equal  terms  with  other  deal- 
ers. Now  to  secure  the  building  and  operating  of  public  ele- 
vators, to  enable  the  farmer,  the  dealer,  and  the  public 
generally  to  secure  the  necessary  facilities  for  the  purchase, 
sale,  shipment  or  storage  of  grain,  and  to  prevent  abuses  and 
monopoly  in  the  grain  business,  is  the  purpose  of  this  statute. 
The  use  for  which  it  authorizes  the  easement  to  be  acquired 
is,  therefore,  public.  The  petition  and  judgment  in  this  case 
follow  the  letter  of  the  statute,  and  the  easement  acquired  by 
the  petitioner  by  these  proceedings  is  the  right  to  operate  a 
public  elevator  on  the  right  of  way  of  the  appellant,  and  the 
petitioner's  testimony  on  the  trial  as  to  what  he  intended  to 
use  the  elevator  for  is  not  material.  His  intentions  in  the 
premises  cannot  enlarge  the  easement,  or  affect  the  decision  of 
the  question  whether  the  statute  authorizes  the  taking  of  land 
for  other  than  a  public  purpose  at  the  option  of  the  party 
seeking  to  condemn  a  site  for  an  elevator. 

It  is  further  claimed  that  this  statute  is  class  legislation, 
and  denies  to  railroad  companies  the  equal  protection  of  the 
laws,  for  the  reason  that  it  authorizes  the  condemnation  of  a 
site  for  warehouses  or  elevators  on  their  right  of  way,  but 
does  not  subject  the  land  of  a  private  owner  to  a  like  burden. 
It  is  difficult  to  see  how  any  question  of  class  or  partial  legis- 
lation can  arise  under  this  statute,  for  it  is  not  the  railway 
companies  which  are  discriminated  against  but  the  party  seek- 
ing to  condemn  a  site  for  an  elevator  is  limited  in  his  selec- 
tion. The  selected  site  must  be  at  or  contiguous  to  the  rail- 
way station  or  siding  and  between  the  outside  switches  of  the 
yard.  This  limitation  is  not  a  favor  to  the  party  seeking  a 
site,  or  a  discrimination  against  the  railway,  but  it  is  a  limita- 
tion imposed  for  the  benefit  of  the  public,  and  is  intended  to 
secure  the  location  of  public  grain  elevators  at  such  points 
that  they  can  be  readily  connected  by  side  tracks  with  the 
main  track  of  the  railway,  so  as  to  furnish  convenient  facili- 
ties to  the  public  for  economically  handling  and  shipping  the 
products  of  the  state.  The  statute  applies  to  all  railway  com- 
panies and  to  all   land  similarly  situated,  and  is  not  class  or 
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partial  legislation.  The  legislature  in  its  wisdom,  has  by  this 
statute  designated  the  property  which  it  deemed  appropriate 
for  the  maintaining  of  public  elevators  thereon,  and  has 
accordingly  authorized  its  condemnation.  The  necessity  or 
expediency  of  thus  appropriating  this  particular  property,  and 
none  other,  is  not  a  subject  of  judicial  cognizance. 

The  appellant  further  claims  that  the  statute  is  invalid, 
because  the  party  seeking  to  condemn  an  elevator  site  is  given 
the  exclusive  right  of  selection  within  the  limitations  of  the 
statute,  and  the  railway  company  is  not  given  any  right  to 
submit  to  the  court  the  question  whether  the  taking  of  the 
particular  piece  of  ground  sought  is  necessary  for  a  public  use. 
We  have  no  doubt  that  the  party  seeking  to  acquire  a  site 
under  this  statute  must  act  in  good  faith,  and,  if  it  was  mani- 
fest to  the  court  from  his  selection  that  he  was  acting  in  bad 
faith,  and  seeking  to  make  use  of  the  statute  simply  to  oppress 
or  blackmail  the  railway  company  by  unnecessarily  selecting 
as  a  site  for  his  elevator  the  ground  on  which  its  station  build* 
ings  were  located,  the  court  would  have  the  power  to  prevent 
any  fraudulent  use  of  the  statute.  But,  this  aside,  it  is  a  ques 
tion  for  the  legislature  whether  property  alread}''  appropriated 
to  a  given  public  use  shall  be  taken  for  another  public  use* 
**  There  is  nothing  better  settled  than  that  the  power  of  emi- 
nent domain  being  an  incident  of  sovereignty,  the  time,  man- 
ner and  occasion  of  its  exercise  are  wholly  in  the  control  of 
the  legislature,  except  as  restrained  by  the  constitution."  If 
the  use  is  public,  the  necessity  or  expediency  of  appropriating 
any  particular  property  is  not  for  the  courts.  Pairchild  v. 
City  of  St.  Paul,  46  Minn.  540  (49  N.  W.  Rep.  825).  The 
statute  in  question  is  a  valid  exercise  of  legislative  power. 

Sec.  224.  Defect  of  parties  ^vaived.  It  appears  from 
the  petition,  answer  and  evidence  in  this  case  that  the  appel- 
lant is  the  lessee  of  the  St.  Paul,  Minneapolis  &  Manitoba 
Railway  Co.  for  the  term  of  99  years,  of  the  land  and  right 
of  way  here  in  question.  The  appellant  now  claims  that 
there  is  a  defect  of  parties,  because  the  Manitoba  Company 
may  have,  during  the  period  of  20  years — the  term  of  the 
easement  sought  to  be  acquired  in  this  case — ^an  interest  in 
the  subject-matter    of    the  condemnation   proceedings,    and 
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should  have  been  made  a  party  thereto.  No  such  interest 
appears  on  the  face  of  the  petition ,  or  is  alleged  in  the  answer. 
The  appellant  cannot  now  raise  the  objection  of  a  defect  of 
parties,  for  such  defect,  if  any  there  be,  can  only  be  taken 
advantage  of  by  demurrer  or  answer ;  otherwise  it  is  waived. 
Baldwin  v.  Canfield,  28  Minn.  48  (1  N.  W.  Rep.  261,  276, 
585). 

Sec.  225.  Condemnation  in  order  to  continue  a  use 
after  expiration  of  license.  The  trial  court  found  as  a  fact 
that  on  or  about  October  1,  1891,  the  petitioner,  by  the  per- 
mission and  license  of  the  appellant,  erected  upon  the  tract  of 
land  so  sought  to  be  condemned  by  this  proceeding  a  complete 
grain  elevator  of  about  40,000  bushels  capacity,  and  has  at  all 
times  maintained  and  operated  such  elevator  thereon,  and  for 
the  right,  privilege  and  easement  of  continuing  to  so  maintain 
the  same  on  such  tract  of  land  the  condemnation  proceedings 
herein  were  instituted.  The  court  further  found  that  the 
petitioner  did  not  intend  to  erect  any  other  elevator  on  the 
land  occupied  by  his  elevator  already  in  existence,  and  that 
the  license  under  which  the  petitioner  erected  his  elevator 
terminated  July  15,  1894.  It  further  appeared  from  the  undis- 
puted evidence  that  the  elevator  so  operated  by  the  petitioner 
was  licensed  as  a  public  elevator  under  the  laws  of  this  state, 
and  that  he  is  still  in  the  possession  of  the  elevator  and  land 
on  which  it  stands,  but  that  prior  to  the  filing  of  his  petition 
herein  he  was  notified  by  the  appellant  to  remove  his  elevator 
from  such  tract  within  six  months  after  such  notice.  The 
appellant  claims  substantially  that  the  statute  relates  only  to 
the  acquisition  of  a  right  to  erect,  and  not  of  a  right  to  con- 
tinue to  operate,  an  elevator  which  had  been  erected  and  was 
on  the  land  at  the  time  of  the  filing  of  the  petition ;  hence 
under  the  undisputed  evidence  and  the  finding  of  fact  the 
petitioner  could  not  maintain  these  proceedings.  The  statute 
must  receive  a  reasonable  construction,  and  a  mere  statement 
of  the  facts  in  this  case  is  all  that  is  necessary  to  show  that 
the  construction  claimed  by  the  defendant  is  extremely  tech- 
nical, and  without  merit.  It  is  undisputed  that  on  June  7, 
1894,  the  petitioner  owned  the  elevator  in  question,  and 
whether  he   was  in  possession  of  the  land  under  a   verbal 
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license  without  conditions,  except  what  the  law  would  imply 
as  to  the  removal  oi  his  elevator,  or  under  a  special  lease  con- 
taining special  conditions  as  to  such  removal,  as  claimed  by 
the  appellant,  he  then  had  the  right  to  remove  it.  But  he  then 
knew  that  he  could  not  continue  to  operate  the  elevator  unless 
he  acquired  the  right  to  do  so  under  the  statute.  Now,  if  he 
had  torn  the  elevator  down,  or  removed  it  off  the  right  of  way, 
and  then  filed  his  petition,  and,  when  he  had  acquired  the 
right  to  operate  it  on  its  former  site,  he  had  erected  or  removed 
it  upon  the  site,  his  proceedings  would  have  been  literally  in 
accordance  with  the  statute.  There  is  no  warrant  for  the 
assumption  that,  if  the  petitioner  could  not  have  acquired  .the 
right  to  operate  the  elevator  upon  the  location  sought,  he 
would  not  have  removed  his  elevator  before  his  right  to  the 
possession  of  the  site  ceased,  or  before  he  surrendered  posses- 
sion thereof.  When  the  petition  was  filed,  and  the  order  of 
the  court  made  thereon  and  served  on  the  appellant,  it  had  no 
right  to  or  claim  on  the  elevator,  and  the  petitioner's  right  to 
remove  it  was  still  absolute.  It  is  manifest  that,  except  for 
the  right  given  the  petitioner  to  acquire  a  site  for  his  elevator, 
he  would  remove  it  while  he  had  a  right  to  do  so,  and  not 
forfeit  it  to  the  appellant ;  hence  there  is  no  basis  for  the 
claim  that  the  appellant  would  secure  and  operate  the  elevator 
when  the  petitioner  was  forced  to  vacate  the  site,  and  that 
the  public  gains  nothing  by  the  condemnation  proceedings. 
The  petitioner's  condemnation  proceedings  were  not  an 
attempt  to  condemn  property  already  in  use  for  the  very  pur- 
pose for  which  condemnation  was  sought,  for  such  use  would 
cease,  except  for  the  condemnation  proceedings ;  and  the  case 
of  Minneapolis  Western  Ry.  Co,  v.  Minneapolis  £  St,  L.  Ry, 
Co,,  61  Minn.  502  (68  N.  W.  Rep.  1085),  has  no  application 
to  this  case.  The  object  sought  by  the  petitioner  was  to 
acquire  the  right  to  continue  to  operate  his  elevator  on  its  then 
site,  and  his  petition  and  proceedings  were  within  the  spirit, 
and  in  form  with  the  letter  of  the  statute,  and  his  rights  can- 
not be  defeated  because  the  evidence  shows  that  the  right  he 
seeks  is  to  continue  the  use  of  his  elevator,  instead  of  a  right 
to  pull  it  down  and  put  it  up  again.  The  law  does  not  require 
a  party  to  do  a  useless  and  foolish  thing.  He  was  not  bound 
to  take  down  or  remove  his  elevator,  and,  when  he  had  secured 
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the  easement  sought,  erect  it  on  the  location  acquired.  The 
trial  court  did  not  find  that  the  petitioner  erected  the  elevator 
ander  the  special  permit  or  lease  containing  conditions  as  to 
the  removal  of  the  buildings,  as  claimed  by  appellant ,  but  that 
be  erected  the  elevator  by  the  permission  and  license  of  the 
appellant.  The  sufficiency  of  the  evidence  to  support  this 
particular  finding  is  not  raised  by  any  proper  assignment  of 
error. 

Sec.  226.  Sufficiency  of  evidence  on  which  to  assess 
damages.  The  last  assignment  of  error  urged  by  appellant 
in  its  brief  is  that  no  competent  evidence  was  introduced 
to  enable  the  jury  to  assess  the  damages ;  that  is,  either  the 
annual  or  the  gross  rental  value  of  the  premises.  This  claim 
is  not  sustained  by  the  record.  The  appellant  offered  no 
evidence  on  the  question,  and  by  no  assignment  of  error  is  the 
sufficiency  of  damages  awarded  questioned.  Upon  this 
question  the  petitioner  testified  that  he  had  experience  in  the 
renting  of  sites  for  elevators  from  railroad  companies,  and 
knew  the  rental  value  of  the  site  in  question,  and,  without  any 
objection  being  made  as  to  his  competency,  he  testified  as  to  the 
annual  rental  value,  and  the  gross  rental  value  of  the  site  for  20 
years.  Other  witnesses  gave  similiar  testimony,  but  their  com- 
petency was  challenged  by  proper  objections  and  exceptions  ; 
but  the  rulings  of  the  court  in  receiving  the  evidence  are  not 
assigned  as  error.  Each  of  the  witnesses,  including  the 
petitioner,  stated  on  cross-examination,  in  effect,  that  his 
opinion  was  based  on  what  the  railroad  companies  were 
accustomed  to  charge  as  rental  for  similar  sites,  and  that  one 
of  the  matters  taken  into  consideration  by  the  companies  in 
fixing  the  annual  rent  was  the  benefits  they  would  secure  from 
the  business  of  the  elevator.  We  are  of  the  opinion  that  the 
value  of  this  evidence  was  for  the  jury,  and  that  it  sustains  the 
award  of  damages.     Judgment  affirmed. 

Mitchell,  J.,  absent,  took  no  part. 

Canty,  J. 

I  concur  m  the  foregoing  opinion,  but  my  reason  for 
holding  that  the  statute  is  not  class  legislation,  and  therefore 
unconstitutional,  because  it  authorizes  only  the  condemhation 
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of  the  railway  right  of  way  for  a  site  for  the  elevator,  and 
does  not  authorize  the  condemnation  of  private  property 
adjoining  the  right  of  way,  which  private  property  is  some- 
times equally  as  available  as  an  elevator  site,  is  as  follows ; 
The  legislature  has  undoubted  constitutional  power  to  give  the 
petitioner  a  right  to  select  either  a  site  on  the  right  of  way  or 
on  private  property  (Cooley,  Const.  Law  (5th  Ed.)  668),  and 
the  constitutional  provisions  were  not  intended  to  prohibit  this. 
If  the  legislature  has  the  power  to  delegate  to  the  petitioner 
the  right  to  select  the  right  of  way,  it  must  have  the  power  to 
make  the  selection  itself,  as  the  power  is  peculiarly  a  legisla- 
tive one.  The  fountain  cannot  rise  higher  than  its  source. 
The  delegated  power  cannot  be  greater  than  the  source  of  that 
power.  It  is  clearly,  then,  a  case  where  the  clause  of  the 
constitution  prohibiting  class  legislation  does  not  apply. 

Sec.  227.  What  is  a  public  use— Power  of  legisla- 
ture to  decide.  A  city  has  no  power  to  grant  a  privilege  for  the 
construction  of  electric  conduits  under  its  streets  for  any  other  than  pub- 
lic uses;  and  any  such  grant  should  be  held  void  unless  the  city  reserves 
the  power  of  control  over  their  construction,  maintenance  and  use. 
State  ex  rei  St.  L.  Und.  Serv,  Co.  v.  MurpJiy,  134  Mo.  548  (34  S.  W.  Rep. 
51).  The  legislature  has  no  power,  under  the  constitution,  to  enact  a  law 
authorizing  one  person  to  improve  his  own  or  the  lands  of  another,  by 
draining  or  otherwise  and  compel  the  person  benefitted  to  pay  therefor 
unless  the  public  health  is  also  benefitted  thereby.  The  drainage  of  a 
man's  farm  simply  to  render  it  more  valuable  to  the  owner  would  not  be 
a  work  of  public  utility  in  the  constitutional  sense  of  the  term.  It  is  not 
within  the  power  of  the  legislature  to  determine  what  is  a  public  use, 
within  the  meaning  of  the  constitution.  A  private  use  cannot  be  trans- 
formed into  a  public  one  by  mere  legislative  declaration.  The  mere  fact 
that  a  system  of  drainage  would  render  lands  tillable,  more  productive, 
or  increase  their  value,  does  not  authorize  the  exercise  of  either  the 
police  power  or  the  power  of  eminent  domain.  G  iff  or  d  Drainage  Dist.  v. 
Shroer,  145  Ind.  572  (44  N.  E.  Rep.  636).  For  cases  which  depend  upon 
particular  facts  and  illustrate  what  constitutes  a  public  use  see  Hodger- 
son  v.  St.  LouU.  C.  <fe  St.  P,  R.  Co.,  160  111.  430  (43  N.  E.  Rep.  614).  The 
Washington  statute,  act  1895,  Ch.  117,  authorizing  a  portion  of  a  county 
to  organize  into  a  docking  district  to  establish  a  system  of  docks  by 
special  assessment  on  the  property  benefitted  and  to  take  land  for  such 
purposes  by  condemnation  proceedings,  is  held  constitutional.  Hansen 
V.  Hammer,  15  Wash.  St.  315  (46  Pac.  Rep.  332).  Land  may  be  con- 
demned for  the  construction  of  a  railroad  through  a  sparsely  settled 
country  without  any  town  or  other  railroad  at  its  termini,  and  though  the 
road  is  not  to  be  equipped  with  coaches  and  no  fare  is  to  be  charged  to 
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passengers.  Bridal  VeU  Lum.  Co,  v.  Johnson,  80  Ore,  205  (46  Pac.  Rep. 
790;  60  Am.  St.  Rep.  818.  The  court  say:  "  The  necessity  or  expe- 
diency  of  taking  private  property  for  public  use,  the  instrumentalities 
through  which  it  may  be  done,  and  the  mode  of  procedure,  are  legisla- 
tive, and  not  judicial,  questions.  But,  whether  the  proposed  use  thereof 
is  in  fact  public,  so  as  to  justify  its  taking  without  the  consent  of  the 
owner,  has  always  been  a  question  for  the  courts  to  determine;  and  in 
doing  so  they  are  not  confined  to  the  description  of  the  objects  and  pur- 
poses of  the  corporation  as  set  forth  in  its  articles  of  incorporation,  but 
may  resort  to  evidence  aliunde  showing  the  actual  business  proposed  to 
be  conducted  by  it."  Citing,  Lewis  Em.  Dom.,  §  158;  /»  re  Niagara  Falls 
d  W.  R.  Co.,  108  N.  Y.875(15  N.  E.  Rep.  429);  BaUroad  Co.  v.  WiU^e, 
116  III.  449  (6  N.  £.  Rep.  49).  For  cases  and  notes  on  what  constitutes 
such  public  use  as  will  authorize  a  taking,  see  Vol.  II,  §  198;  Vol.  Ill,  § 
261;Vol.  IV,§§217.218. 

Sec.   228.    Constitutional  iaw— Legislative  power. 

The  statute  empowering  cities  to  annex  territory  by  ordinance  and  lim- 
iting the  right  of  appeal  to  resident  freeholders  is  held  not  to  be  uncon- 
stitutional.    Taggart  v.  Claypool,  145  Ind.  590  (44  N.  E.  Rep.  18;  82  L.  R. 
A.  586).    The  legislature  of  Washington  may  authorize  a  boom  company 
to  condemn  land  under  the  right  of  eminent  domain.    Const.,  Art.  2,  §  28» 
subd.  6,  construed.    Horih  Biver  Boom  Co,  v.  Smith,  15  Wash.  138  (45 
Pac  Rep.  750).    For  a  collection  of  authorities  on  the  power  of  the  legis- 
lature to  make  a  compulsory  purchase  of  a  railroad  for  less  than  its 
value,  see  In  re  Opinion  of  the  Justices,  66  N.  H.  629  (33  Atl.  Rep.  1076). 
Georgia  Acts  1892,  p.  42,  conferring  upon  a  railroad  company  power  "  to 
take,"  "  for  obtaining  gravel  and  other  material,  as  much  land  as  may  be 
necessary  for  the  proper  construction,  operation,  and  security  of  its  rail- 
road,** is  constitutional  and   authorizes  the  taking  of  land  outside  of 
the  right-of-way  of  such  railroad  for  the  purpose  of  obtaining  such  gravel 
and  other  material.    ITopkins  v.  Florida  Cent,  db  P.  B.  Co.,  97  Ga-.  107  (25 
S.  £.  Rep.  452).    A  statute  (85  Ohio  Laws,  84)  providing  that  buildings  of 
a  certain  height  in  cities  of  a  certain  class  shall  be  provided  with  fire 
escapes  and  for  procedure  in  equity  to  enjoin  the  use  or  occupation  of 
such  buildings  until  the  provisions  of  the  statute  are  complied  with,  is 
not  unconstitutional  as  depriving  the  owner  of  the  use  of  property  with  - 
out  the  intervention  of  a  jury  or  due  process  of  law,  but  may  be  upheld 
as  a  valid  police  regulation.    Cincinnati  \,  Steinkamp,  54  O.  St.  284  (43 
N.  E.  Rep.  490).    A  statute  authorizing  the  appropriation  of  land  is  not 
unconstitutional  because  of  its  failure  to  provide  for  interest  upon  dam- 
ages allowed  from  the  time  of  the  appropriation  until  the  takmg  of 
actual  possession.    Norerose  v.  Cambridge,  166  Mass.  508  (44  N.  E.  Rep. 
615). 

Sec.  229.  Constitutional  law— Creating"  Park  Sys- 
tems." A  provision  in  a  city  charter  providing  for  a  park  system,  is 
not  unconstitutional  because  it  casts  the  burden  of  paying  for  a  park 
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upon  the  real  estate  of  a  "  benefit  district "  created  under  its  provisions, 
composed  of  a  part  only  of  the  area  of  the  city  instead  of  placing  it  upon 
the  entire  city.  Kan8a8  City  v.  Ward,  134  Mo.  172  (35  S.  W.  Rep.  600). 
The  court  say:  "  Public  parks  in  the  densely-populated  cities  are  man- 
ifestly essential  to  the  health,  comfort  and  prosperity  of  their  citizens.  It 
is  universally  conceded,  and  not  disputed  in  this  case,  that  such  improve- 
ments  are  a  public  use,  within  the  meaning  of  the  constitution,  for  the 
purposes  for  which  the  land  of  the  citizen  may  be  taken  upon  payment  of 
a  just  compensation.  County  Court  v.  Oriswold,  58  Mo.  175;  Shoemaker 
V.  U.  8.,  147  U.  S.  297  (13  Sup.  Ct.  Rep.  361),  and  cases  cited.  They  con- 
fer not  only  a  general  benefit  upon  all  the  citizens  of  the  municipality, 
but,  over  and  above  this,  a  special  and  peculiar  benefit,  upon  the  citizens 
owning  real  estate  in  the  immediate  vicinity  thereof,  in  the  enhancement 
of  the  pecuniary  value  of  their  property.  The  law  in  question  casts  the 
burden  of  the  general  benefit  upon  the  city,  and  of  this  special  and  pecu- 
liar benefit  upon  the  property  of  those  who  are  its  recipients,  and,  in  so 
doing,  violates  no  constitutional  provision,  is  eminently  just  and  proper, 
and  within  the  principle  upon  which  special  assessments  for  local  bene- 
fits derived  from  public  improvements  have  been  uniformly  sustained." 
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Sec.  230.  As  to  the  rip^ht  of  eminent  domain.  A  con- 
demnation proceeding  under  the  right  of  eminent  domain  can 
be  legally  maintained  only  to  subject  the  private  property  of 
one  owner  to  the  public  use  of  another.  A  condemnation 
proceeding  under  the  right  of  eminent  domain  cannot  be  insti- 
tuted by  a  corporation  to  quiet  its  title  to  land  it  claims  to 
already  own,  nor  can  it  be  instituted  for  the  purpose  of  com- 
pelling a  specific  performance  of  a  contract  already  entered 
into  between  a  corporation  and  others.  J^lorence,  E,  D,  <^ 
W.  V.  R.  Co.  V,  Lilley,  8  Kan.  App.  588  (48  Pac.  Rep. 
857).  The  unexercised  right  of  eminent  domain  is  no  justifi- 
cation for  a  corporation  violating  a  crimmal  statute  which 
prohibits  the  cutting  of  trees  upon  the  land  of  another. 
Farrow  v.  Nashville,  C.  &  St.  L.  Ry.  Co.,  109  Ala.  448  (20 
So.  Rep.  803).  Condemnation  proceedings  cannot  be  institu- 
ted by  a  railway  corporation  for  the  special  purpose  of  con- 
demning a  mere  fhortgage  lien  on  land,  the  absolute  title 
of  which  is  vested  in  such  corporation,  subject  to  the  lien. 
The  law  does  not  recognize  a  mere  lien  as  an  interest  in  real 
estate  which  is  subject  to  such  proceedings.      ChicagOs  K.  S 
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W.  Ry.  Co.  V.  Need,  2  Kan.  App.  492  (48  Pac.  Rep.  997). 
The  power  of  eminent  domain  is  one  of  the  inalienable  inci- 
dents of  sovereignty,  which,  treated  simply  as  a  question 
of  power,  may  be  exercised  in  favor  of  public  uses  over  any 
and  all  private  and  even  public  property.  The  property  and 
franchises  of  corporations,  as  well  as  individuals,  although 
dedicated  to  public  uses,  may  be  taken  for  other  public  uses 
more  necessary.  Southern  Pacific  R.  R,  Co.  v.  Southern 
California  Ry.  Co.,  Ill  Cal.  221  (48  Pac.  Rep.  602).  There 
is  no  such  thing  as  extinguishing  the  right  of  eminent  domain , 
but  this  inalienable  power  is  to  be  exercised  under  and  by 
virtue  of  the  legislative  will  as  expressed  by  the  law  making 
power.  Southern  Pacific  R.  R.  Co.  v.  Southern  California 
Ry.  Co,,  111  Cal.  221  (48  Pac.  Rep.  602). 

.  Sec.  231.  Police  power  distinguished  from  eminent 
domain.  In  the  exercise  of  police  power,  the  legislature 
may  authorize  a  city  to  fill  up  low  lots  which  its  board  of 
health  may  have  declared  to  be  a  public  nuisance  and  recover 
the  costs  thereof  from  the  landowner.  City  Council  v.  Werner, 
46  S.  C.  828  (24  S.  E.  Rep.  207).  Affirming  City  Council  v. 
Werner,  88  N.  C.  488  (17  S.  E.  Rep.  88).  In  the  latter  case 
it  is  said:  *'The  state,  though  the  lawmaking  body,  cer- 
tainly possesses  the  police  power,  which,  from  its  very  nature, 
has  no  well-defined  limits,  but  must  be  as  extensive  as  the 
necessities  which  call  for  its  exercise.  Although  not  clearly 
defined,  it  is  an  extensive  power,  distinguished  not  only  from 
the  power  of  taxation,  but  also  from  that  of  eminent  domain, 
and,  in  its  widest  sense,  is  said  to  be  the  general  power  of  a 
government  to  preserve  and  promote  the  general  welfare,  even 
at  the  expense  of  private  rights." 

Sec.  232.  Taking  property  without  due  process  of 
law — ^Assessments  for  improvements.  The  enforcement 
of  a  local  assessment  for  improvements  to  a  street,  where  the 
person  of  whom  the  assessment  is  exacted  has  had  no  oppor- 
tunity to  appear  and  contest  the  legality,  justice  and  correct- 
ness of  the  assessment  before  it  is  finally  determined  upon, 
and  a  lien  fixed  on  his  property,  is  the  taking  of  his  property 
vithout  due  process  of  law,  within  the  meaning  of  the  pro* 
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vision  of  the  federal  constitution.  Violetfs  Heirs  v.  City 
Council  of  Alexandria,  92  Va.  661  (28  S.  E.  Rep.  909;  68 
Am.  St.  Rep.  825).  The  court  say:  **In  every  instance 
where  the  rights  of  property  are  involved,  before  the  liability 
of  the  tax  payer  is  finally  determined,  he  must  have  some  kind 
of  notice  of  the  proceedings,  and  an  opportunity  to  be  heard 
with  reference  to  the  value  of  his  property  and  the  amount  of 
the  charge.  2  Hare,  Const.  Law,  871,  and  cases  cited  in  note 
8.  In  Cooper  v.  Boards  108  E.  C.  L.  181,  involving  the 
action  of  the  board  of  public  works,  in  pursuance  of  a  statute 
which  did  not  require  notice,  Willis,  J.,  said  :  *  I  apprehend 
that  a  tribunal  which  is  by  law  invested  with  power  to  affect 
the  property  of  one  of  her  majesty's  subjects  is  bound  to  give 
such  subject  an  opportunity  of  being  heard  before  it  proceeds. 
And  that  rule  is  of  universal  application,  and  founded  upon 
the  plainest  principles  of  justice.'  Judge  Earl,  in  an  elabor- 
ate opinion  of  the  court  of  appeals  of  New  York  in  Stuart  v. 
Palmer,  74  N.  Y.  191  (80  Am.  Rep.  289),  said  :  '  It  is  diffi- 
cult  to  define  with  precision  the  exact  meaning  and  scope  of 
the  phrase  "  due  process  of  law."  Any  definition  which  could 
be  given  would  probably  fail  to  comprehend  all  the  cases 
to  which  it  would  apply.  It  is  probably  better,  as  recently 
stated  by  Mr,  Justice  Miller,  of  the  United  States  supreme 
court,  **to  leave  the  meaning  to  be  evolved  by  the  gradual 
process  of  judicial  inclusion  and  exclusion,  as  the  cases  pre- 
sented for  decisions  shall  require,  with  the  reasoning  on 
which  decisions  may  be  founded."  Davidson  v.  New  Orleans, 
96  U.  S.'  104.  It  may,  however,  be  stated  generally,  that  due 
process  of  law  requires  an  orderly  proceeding,  adapted  to  the 
nature  of  the  case,  in  which  the  citizen  has  an  opportunity  to 
be  heard,  and  to  defend,  enforce  and  protect  his  rights.  We 
cannot  conceive  of  due  process  of  law  without  this.'  And* 
again  :  *  It  has  always  been  the  general  rule  in  this  country, 
in  every  system  of  assessment  and  taxation,  to  give  the  person 
to  be  assessed  an  opportunity  to  be  heard  at  some  stage  of  the 
proceedings.  That  due  process  of  law  requires  this  has  been 
quite  uniformly  recognized.' " 

Sec.  233.    As  to  what  may  be  taken — Railroad  lands. 
The  Massachusetts  statute,  1892,  ch.  841,  §  1,  as  amended  by 
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Stat.  1898,  ch.  887,  §  1,  provides  "  The  city  of  Cambridge,  by 
its  city  council,  at  any  time  after  the  passage  of  this  act, 
may  take  and  hold,  by  purchase  or  otherwise,  any  and  all  such 
real  estate  and  lands  within  ^aid  city  as  it  may  deem  advisable, 
upon  the  recommendation  of  the  board  of  park  commissioners 
hereinafter  mentioned,  and  may  lay  out,  maintain  and  improve 
the  same  as  a  public  park  or  parks.  The  fee  of  such  real  estate 
and  lands  shall  vest  in  said  city."  Under  this  statute  it  is  held 
that  the  city  cannot  take  for  park  purposes  lands  within  the 
location  of  a  railroad.'  Boston  it  A.  R.  Co,  v.  City  Council^ 
166  Mass.  224  (44  N.  E.  Rep.  140).  The  court  say  :  **  While 
the  legislature  may  authorize  the  taking  for  a  public  use 
of  property  already  appropriated  to  a  different  public  use,  and 
such  authority  may  be  given  without  an  express  statement 
that  the  property  was  already  so  appropriated,  the  legislature 
will  not  be  deemed  to  have  given  such  authority  unless  its 
intention  to  do  so  has  been  plainly  manifested."  Under  § 
1240,  Cal.  Code  Civ.  Proc,  providing  that  property  appropri- 
ated for  public  use  shall  not  be  taken,  unless  for  a  more  neces- 
sary public  use  than  that  to  which  it  has  already  been  ap- 
propriated, a  plaintiff  railroad  company  had  the  right  to 
appropriate  a  part  of  a  street,  purchased  by  defendant  railroad 
company,  subject  to  the  right  of  the  public  for  highway  pur- 
poses, such  appropriation  by  plaintiff  being  necessary  for  the 
construction  of  its  road,  but  not  materially  curtailing  defend- 
ant's right  to  operate  its  road.  Southern  Pacific  /?.  Co.  v. 
Southern  California  R.  Co.  et  al.  111  Cal.  221  (48  Pac.Rep. 
802).  Water  rights  which  have  already  been  granted  or  appro- 
priated for  "  a  quasi  public  use  "  may  be  appropriated  to  the 
use  of  the  state  for  the  preservation  of  the  public  health  and 
fafety  upon  just  compensation  being  made.  Van  Reipen  v. 
Mayor  of  Jersey  City,  58  N.  J.  L.  262  (88  Atl.  Rep.  740). 
Depot  grounds  may  be  taken  for  the*  purposes  of  a  street  even 
though  it  interferes  with  the  convenience  of  the  railroad  com- 
pany but  does  not  deprive  it  of  the  right  to  operate  its  road. 
Chicago,  M.  <&  St.  P.  Ry.  Co,  v.  Starkweather,  97  la.  159 
(66  N.  W.  Rep.  87;  59  Am.  St.  Rep.  404;  81  L.  R.  A.  188). 

Sec.  234.    Additional  servitude— Street  railways — 
Sewers.     It  is  held  that  the  use  of  the  streets  for  an  electric 
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railroad  operated  by  means  of  trolly  wires  overhead ,  is  not  an 
additional  servitude  which  will  entitle  the  abutting  owner  to 
compensation.  Howe  v.  West  End  St,  Ry,  Co.y  167  Mass.  46 
(44  N.  E.  Rep.  886).  The  court  say:  **It  is  obvious  that 
the  use  made  of  a  public  way  in  the  operation  of  an  electric 
railway  is  of  the  same  general  kind  as  that  for  which  the  way 
was  originally  laid  out,  viz.,  the  transportation  of  persons  and 
things  from  place  to  place  along  the  way.  It  is  equally 
obvious  that  the  actual  operation  of  the  electric  railway  shown 
in  the  present  cases  does  not  exclude  ordinary  travel  from  the 
way,  that  there  is  no  exclusive  operation  by  the  railways  of 
any  part  of  the  surface  of  the  way,  and  that  the  overhead 
structure  is  incidental  to  the  use  of  the  surface  of  the  way,  and 
does  not  prevent  the  public  from  using  the  way  in  the 
ordinary  manner.  The  use  of  the  ordinary  steam  railroad, 
when  it  crosses  a  public  way,  or  runs  along  the  way,  is 
intended  to  be  in  a  sense  exclusive.  Provision  is  made  by 
statute  for  the  erection  of  gates  at  some  of  the  crossings  of 
public  ways  by  railroads  or  for  signals  which  shall  indi- 
cate the  approach  of  trains,  and  the  express  or  implied  in- 
tention is  that  the  railroad  trains  shall  not  give  way  to  travel- 
ers on  the  way,  but  that  travelers  shall  give  way  to  them, 
and  the  gates  or  signals  are  intended  to  warn  such  travelers 
against  being  on  the  track  at  the  time  of  the  passage  of  trains. 
The  whole  system  of  street  railways  is  founded  on  the  theory 
that  the  use  of  the  ways  by  the  railways  must  be  consistent 
with  the  use  of  the  ways  for  other  travelers  at  the  same  time." 
The  substitution  of  electric  motors  with  the  trolly  system  for 
horses  in  a  street  'railroad  does  not,  per  se,  create  an  addi- 
tional easement.  Roehling^,  Trenton  Pass.  R,  Co.y  58  N.  J. 
L.  666  (S4  Atl.  Rep.  1090;  83  L.  R.  A.  129).  The  use  of  a  street 
by  a  street  railway  is  not  an  additional  servitude.  Merrick  v. 
Interamontaine  R.  Co.,  118  N.  C.  1081  (24  S.  E.  Rep.  667). 
The  construction  of  a  sewer  in  a  street  is  not  an  additional 
burden  although  the  fee  remains  in  the  abutting  owner.  Cabot 
V.  Kingman,  166  Mass.  408  (44  N.  E.  Rep.  844;  88  L.  R. 
A.  45). 

Sec.  235.     As  to  what  is  a  taking.     Under  a  statute 
providing  that  private  property  shall  not  be  taken  or  damaged 


209  EPITOME  OF  CASES.  §  235-237 

for  public  use  without  compen6ation,  it  is  held  that  a  city  is 
liable  for  damages  resulting  from  a  material  change  of  a  grade 
of  its  streets  from  the  natural  surface  and  that  the  measure  of 
damages  in  such  case  is  the  depreciation  in  value  of  the  prop- 
erty occasioned  by  the  change  of  the  grade.  City  of  Harvard 
V.  Crouch,  47  Neb.  188  (66  N.  W.  Rep.  276).  See  Change 
of  grade.  An  ordinance  accepting  the  dedication  of  a  street 
is  not  a  taking.  Beasley  v.  Common  Council  of  Belvidere, 
59  N.  J.  L.  408  (85  Atl.  Rep.  797). 

Sec.  236.  Compensation  must  precede  the  taking. 
The  right  to  have  compensation  actually  paid  as  a  prerequisite 
to  the  taking  of  private  property  for  public  purposes  is  a  right 
which  the  legislature  cannot  dispense  with  by  statute.  A 
statute  providing  that  title  may  vest  in  the  condemning  party 
pending  an  appeal  from  an  appraisement  upon  payment  into 
court  of  the  amount  thereof,  is  unconstitutional.  Harrishurg 
d  C.  Turnpike  Road  Co,  v.  Harrishurg  4&  M,  Elec.  Ry.  Co,y 
177  Pa.  585  (85  Atl.  Rep.  850).  The  court  say  :  "  It  might 
well  happen  that,  when  a  judgment  was  finally  entered  on  the 
verdict  in  favor  of  the  property  owner  ascertaining  the 
amount  of  compensation  due  him,  the  corporation  would'  be 
found  to  be  insolvent,  the  line  of  railway  with  all  its  appurte- 
nances incumbered  to  its  full  value,  or  transferred  to  a  pur- 
chaser, and  the  plaintiff  left  without  security  or  any  responsi- 
ble party  to  whom  to  look  for  the  larger  part  of  his  just 
^compensation  for  the  injury  sustained  by  him.  This  is  a 
result  that  the  constitutional  provision  was  intended  to  guard 
Against,  and  would  effectually  prevent  if  it  was  fully  enforced." 
Private  property  cannot  be  taken  or  damaged  for  public  use 
without  compensation  therefor,  and  this  rule  applies  to 
municipalities  and  counties  exercising  the  right  of  eminent 
domain.  Hodges  v.  Board  of  Sufrs,  49  Neb.  660  (68  N.  W. 
Rep.  1027). 

Sec.  237.  Manner  of  determining  amount  of  com- 
pensation— Due  process  of  law.  It  is  held  that  where  a 
city  provides  for  the  appointment  by  the  mayor  and  alder- 
men of  freeholders  to  assess  the  damages  sustained  by  lot 
owners  in  consequence  of  the  opening  or  extension  of  any 
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Street,  with  power  to  the  mayor  and  aldermen  to  enforce  the 
award  or  decision  of  these  assessors,  without  providing  for 
notice  of  any  kind  to  such  lot  owners  as  to  these  matters, 
it  would  not  render  the  charter  violative  of  the  constitu- 
tional prohibition  against  depriving  persons  of  their  property 
'without  due  process  of  law,  if  the  charter  made  any  provision 
for  such  notice  to  lot  owners  as  would  allow  them  an  oppor- 
tunity to  be  heard  with  reference  to  the  amount  of  the  com- 
pensation to  be  paid  them  before  such  assessment  should  be- 
come finally  binding  and  conclusive  upon  them.  In  the 
absence  of  any  provision  whatever  for  such  notice  in  a  city 
charter,  it  is  unconstitutional  in  the  respect  above  indicated; 
and  a  mere  general  declaration  therein  that  the  owner  or 
owners  of  land  affected  by  the  decision  of  the  assessors  shall 
have  the  right  to  appeal  therefrom  to  a  jury  in  the  superior 
court,  without  providing  for  any  notice  to  such  lot  owner 
or  owners  of  the  rendition  of  such  decision,  so  as  to  enable 
them  to  exercise  the  right  of  appeal,  is  too  vague,  indefinite, 
and  uncertain  to  cure  the  defect  in  the  charter.  Savannah^ 
J^.  d:  W.  Ry.  Co.  v.  Mayor  of  Savannah,  96  Ga.  680  (28  S. 
E.  Rep.  847).  A  municipal  corporation,  having  the  power 
of  eminent  domain,  cannot  constitute  itself  or  its  officers  a 
tribunal  to  determine  what  shall  be  just  compensation.  In 
re  Fisher,  178  Pa.  825  (85  Atl.  Rep.  922). 

Sec.  238.  Practice — General  principles.  A  special 
authority  delegated  by  statute  to  particular  persons  to  take 
away  a  man's  property  and  estate  against  his  will  must  be 
strictly  pursued,  and  must  appear  to  have  been  so  pursued  on 
the  face  of  the  proceedings  in  which  the  authority  is  exercised. 
Loucheim  v.  Hcmslcy,  59  N.  J.  L.  149  (85  Atl.  Rep.  795). 
Where  the  lessees  are  not  made  parties  to  the  proceeding, 
damages  to  the  leasehold  estate  should  not  be  awarded.  Such 
damages  should  not  be  included  in  the  award  made  to  the 
owners  of  the  fee.  Little  Rock  d:  Ft.  S,  Ry,  Co,  v.  Alister^ 
62  Ark.  1  (34  S.  W.  Rep.  82).  Where  land  sought  to  be 
condemned  is  owned  by  a  husband  and  wife  as  tenants  by 
entireties,  notice  of  the  condemnation  proceedings  must  be 
given  to  both  of  them.  Grosser  v.  City  of  Rochester,  148  N* 
Y.  285(42N.  E.  Rep.  672).     Where  a  condemnation  pro- 
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ceeding  has  been  carried  to  judgment,  it  cannot  be  abandoned 
by  either  party  for  the  purpose  of  proceeding  a  second  time 
for  an  assessment  of  damages  on  account  of  the  appropriation 
of  the  same  property.  Illinois  Cent.  /?.  Co,  y.  Ckamfaign^ 
168  111.  524  (45  N.  E.  Rep.  120).  Where  the  law  requires 
the  damages  to  be  assessed  by  a  jury,  the  word  '^  jury  "  means 
a  body  of  jurymen  drawn  in  the  ordinary  mode  of  drawing 
jurors  for  service  in  the  courts.  People  v.  Board  of  Trustees^ 
151  N.  Y.  75  (45  N.  E.  Rep.  884).  Where  the  assessment  of 
damages  has  been  made  in  any  way  other  than  by  a  constitu- 
tional tribunal,  the  right  of  appeal  therefrom  by  the  land- 
owner must  be  unfettered  by  requirement  of  bond  or  payment 
of  costs.  People  v.  Board  of  Trustees^  151  N.  Y.  75  (45  N. 
E.  Rep.  884). 

Sec.  239.  Practice — Particular  caBes — Construction 
of  statutes.  Under  the  Rhode  Island  statute  it  is  held  that 
the  state  is  not  entitled  to  a  jury  trial  upon  an  appeal  from 
the  award  of  commissioners  in  proceedings  for  the  condemna- 
tion of  a  site  for  a  state  house.  In  re  Condemnation  of  Cer- 
tain  Land  for  New  State  .House,  19  R.  I.  826  (83  Atl.  Rep. 
448).  Where  the  state  has  authorized  a  boom  company  to 
acquire  an  easement  in  tide  water  lands  by  condemnation  pro- 
ceedings  the  state  is  not  a  necessary  party  to  such  proceed- 
ings. North  River  Boom  Co.  v.  Smith,  15  Wash.  188  (45 
Pac.  Rep.  750).  The  weight  of  authority  seems  to  be  that  in 
condemnation  proceedings,  in  the  absence  of  a  statute  grant- 
ing the  right  of  possession,  the  right  to  abandon  is  waived  by 
the  taking  of  possession,  and  defendant  is  entitled  to  judgment 
for  damages.  Bellingham  Bay  dh  B.  C.  R*  Co.  v.  Strand  et 
al,  14  Wash.  144  (44  Pac.  Rep.  140).  Under  the  Pennsyl- 
vania statute,  Act  April  28, 1870,  which  authorized  the  appro- 
priation of  land  for  the  erection  of  a  bridge  in  a  city,  it  is  held 
that  the  decision  of  the  commissioners  appointed  to  make  the 
appropriation  is  conclusive  as  to  how  much  land  was  neces- 
sary, unless  it  can  be  shown  that  there  was  an  abuse  of  their 
power.  City  of  Philadelphia  v.  Ward,  174  Pa.  St.  45  (84 
Atl.  Rep.  468).  It  is  held  that  the  Pennsylvania  statute.  Act 
1869,  authorizing  canal  companies  to  condemn  land,  empowers 
a  canal  and  railroad  company  to  change  the  bed  of  the  canal 
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and  allow  the  same  to  be  occupied  by  the  railroad  company » 
where  it  will  enable  a  better  street  crossing  to  be  constructed. 
Bigler's  Ex'r  v.  Penn.  Canal  Co.,  177  Pa.  St.  28  (85  Atl. 
Rep.  112).  Pa.  Stat.  Acts  1874,  p.  45,  and  Acts  1898,  p.  157, 
relative  to  the  passage  of  ordinances  altering  streets,  construed 
jind  applied.  Barr  v.  City  of  New  Brunswick,  58  N.  J.  L. 
255  (88  Atl.  Rep.  477). 

Sec.  240.  Irregularities  may  be  vraived.  It  is  held 
that  **  where  an  irregularity  has  been  committed,  a  party 
knowing  of  it,  who  consents  to  a  proceeding  which  he  might 
have  prevented  by  resisting  it  on  that  account,  waives  thereby 
all  exception  to  such  irregularity.  And  it  matters  not  that  the 
irregularity  is  the  failure  to  observe  or  perform  a  statutory 
requirement,  for  a  statutory,  or  even  a  constitutional,  provis- 
ion may  be  waived  by  one  entitled  to  the  benefit  of  its 
observance  or  performance."  In  re  Washington  St,,  19  R.  I. 
156  (88  Atl.  Rep.  516).  Citing,  Tingley  v.  City  of  Pr<yvt- 
dence,  9  R.  I.  888,  889;  Pat  ton  v.  Manufacturing  Co.,  11 
R.  I.  188,  189;  Rogers  v.  Cruger,  7  Johns  611;  Lewis  Em, 
Dom.,  §  681 ;  Cooley,  Const.  Lim.  214;  Huntress  v.  Effing-- 
ham,  17  N.  H.  585;  Stevens  v.  Goffstawn,  21  N.  H.  454; 
Embury  v.  Conner,  8  N.  Y.  511  (58  Am.  Dec.  825) ;  Lee  t. 
Tillotson,  24  Wend.  887  (85  Am.  Dec.  624)  ;  In  re  Cooper y 
98  N.  Y.  507. 

Sec.  241.     Deposit  of  money — Equitable  rights.     In 

Illinois  it  is  held  by  a  divided  court,  that  money  deposited 
with  the  court  by  the  condemning  party  will  be  returned 
where,  upon  appeal  by  the  landowner,  the  entire  condemna- 
tion proceedings  are  determined  to  be  void,  notwithstanding 
the  fact  that  the  condemning  party  has  entered  upon  the  land 
and  damaged  the  same  acting  under  such  void  proceedings. 
The  decision  is  put  upon  the  ground  that  as  the  condemnation 
proceedings  were  void,  the  money  should  be  returned  to  its 
rightful  owner  and  the  injured  party  should  be  remanded  to 
his  action  for  damages,  it  not  appearing  that  this  would  not 
afford  full  and  adequate  relief.  In  a  very  able  dissenting 
opinion  it  is  urged  that  the  proceeding  to  have  the  money 
returned  to  the  condemning  party  is  an  equitable  one  and  that 
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he  who  seeks  equity  must  do  equity  and  where  equity  obtains 
jurisdiction  for  one  party  it  will  retain  it  for  all.  Ligare  v. 
Chicago,  M.  d  N.  Ry.  Co.,  160  111.  530  (48  N.  E.  Rep. 
784). 

Sec.  242.  Practice  where  ownership  may  be  in  dis- 
pute. Where  the  charter  of  a  city  relating  to  the  condemna- 
tion of  land  for  public  purposes  provides  that  before  payment 
of  the  award  to  the  landowner  be  shall  furnish  an  abstract  of 
title  showing  his  right  thereto,  and  on  his  failure  so  to  do,  the 
city  council  shall  pay  the  award  to  the  city  treasurer  for  the 
owner,  or  in  case  the  city  attorney  shall  certify  that  the  title 
is  doubtful,  the  award  shall  be  paid  to  the  district  court  for 
such  persons  as  show  themselves  entitled  to  such  award,  it  is 
held  that  these  provisions  of  the  charter  are  valid  and  that  in 
an  action  against  the  city  to  recover  the  amount  of  the  award 
the  complaint  must  show  a  compliance  with  them  on  the  part 
of  the  plaintiff  or  some  reason  for  not  so  doing.  Coles  v. 
City  of  Stillwater ,  64  Minn.  105  (66  N.  W.  Rep.  188).  In 
an  action  to  recover  an  award  made  in  condemnation  proceed- 
ings one  who  claims  to  have  been  the  owner  of  the  property 
taken,  or  of  part  of  it,  may  come  in  as  a  party  to  the  action 
and  assert  his  claim  to  the  award.  Smith  v.  City  of  St.  Paul, 
65  Minn.  295  (68  N.  W.  Rep.  82).  Where  proceedings  to 
condemn  lands  for  a  right-of-way  for  a  railroad  have  been 
conducted  in  strict  conformance  with  the  Kansas  statute  and 
the  person  adjudged  to  be  the  owner  by  the  condemnation 
commissioners  receives  the  damages  deposited  and  no  appeal 
is  taken  within  the  time  prescribed,  such  proceedings  are  con- 
clusive upon  one  for  whose  benefit  the  person  adjudged  to  be 
the  owner  held  the  title  in  trust.  Kansas  db  C  P.  Ry.  Co, 
\,  Phipps,4:Yi2in.  App.  252(45  Pac.  Rep.  926).  In  con- 
demnation proceedings,  plaintiff  cannot  raise  the  issue  of 
defendant's  title  for  the  first  time,  after  the  question  of  dam- 
ages has  been  submitted  to  the  jury.  Bellingham  Bay  &  B . 
C.  R.  Co.  v.  Strand,  14  Wash.   St.  144  (44  Pac.  Rep.  140). 

Sec.  243.  Measure  of  damages — General  principles. 
The  measure  of  damages  for  land  taken  for  the  right  of  way 
for  a  railroad  is  the  market  value  of  the  land  taken  at  the  time 
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of  the  entry  and  the  damages  to  the  remainder  of  the  tract. 
Greeley^  S.  Z.  4&  P.  Ry,  Co.  v.  Tounty  Colo.  App. 
(42  Pac.  Rep.  1028).  As  a  general  rule  the  measure  of  dam- 
ages is  the  difference  in  the  market  value  of  the  property 
entered,  before  the  entry  was  made  and  afterwards.  Strutk' 
♦  ers  V.  Philadelphia  <&  D.  C.  R.  Co.,  174  Pa.  St.  291  (84  Atl. 
Rep.  448).  In  determining  what  is  contiguous  lands,  no 
regard  will  be  given  to  mere  geographical  lines  or  the  lines  of  a 
plat  where  no  physical  obstruction,  such  as  a  street,  intervenes 
between  the  land  taken  and  that  which  is  claimed  to  be  con- 
tiguous. Metropolitan  W.  S,  El,  R.  R.  v.  Johnson,  159  111. 
484  (42  N.  E.  Rep.  871).  In  condemnation  proceedings  all 
damages  present  or  prospective  which  are  the  natural,  nec- 
essary and  reasonable  incident  of  the  improvement  and  not 
such  as  may  result  from  negligent  acts,  should  be  assessed  in 
the  one  proceeding.  OrtA  v.  Milwaukee,  92  Wis.  280  (65  N. 
W.  Rep.  1029).  Damages  must  be  estimated  as  of  the  time 
of  the  appropriation  and  must  not  be  determined  by  prospect- 
ive or  possible  conditions  depending  upon  future  individual  or 
municipal  action.  Walker  v.  South  Chester  R.  Co.,  174  Pa. 
St.  288  (84  Atl.  Rep.  660).  In  proceedings  to  condemn  real 
estate  for  right  of  way,  it  is  not  proper  to  include  in  the  dam- 
figes  the  value  of  personal  property  taken,  unless  it  was  for 
materials  used  in  the  construction  of  the  road,  nor  loss  of 
profits  by  reason  of  the  enforced  change  of  the  location  of 
business  of  the  land  owner,  nor  interest  on  the  damages 
because  of  lapse  of  time  since  the  taking  of  the  property. 
Pecker  v.  Philadelphia  d  R.  T.  R.  Co,,  177  Pa.  St.  252  (85 
Atl.  Rep.  617;  85  L.  R.  A.  588).  Where  a  riparian  owner 
has  been  injured  by  the  appropriation  and  withdrawal  of  his 
water  supply,  his  measure  of  damages  is  the  depreciation  of 
the  property  affected  by  the  taking.  Lee  v.  Springfield  Water 
Co.,  176  Pa.  St.  228  (85  Atl.  Rep.  184) ;  Lewis  v.  Spring- 
field Water  Co.,  176  Pa.  St.  280  (85  Atl.  Rep.  186) ;  Lewis 
v.  Springfield  Water  Co.,  176  Pa.  St.  287  (85  Atl.  Rep. 
187). 

Sec.  244.  Market  value  as  a  test.  In  a  proceeding 
for  the  assessment  of  damages  for  the  taking  of  land  for  a 
public  street,  it  is  error  to  limit  the  consideration  of  values 
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exclusively  to  that  of  market  values.  Value  of  improvements 
already  made  by  the  landowner  and  expense  of  other  improve- 
ments occasioned  by  the  taking  are  to  be  considered  as  ele* 
ments  of  damage.  Beale  v.  Boston^  166  Mass.  58  (48  N.  £. 
Rep.  1029).  The  court  say :  **  Market  value  is  not  a  univer- 
sal test,  and  cases  often  arise  where  some  other  mode  of  ascer* 
taining  value  must  be  resorted  to."  Citing,  May  v.  City  of 
Boston,  158  Mass.  21,  29  (82  N.  £.  Rep.  902)  ;  Boston  ii^  A. 
R.  Co,  V.  City  of  Cambridge,  159  Mass.  288  (84  N.  E.  Rep. 
882)  ;  Handforth  v.  Maynard,  154  Mass.  414  (28  N.  E.  Rep. 
848)  ;  Mather  v.  Express  Co,,  188  Mass.  65  (52  Am.  Rep. 
258);  Green  v.  Railroad  Co.,  128  Mass.  221;  Murray  v. 
Stanton,  99  Mass.  845;  Stickney  v.  Allen,  10  Gray  852 ;  Boom 
Co.  V.  Patterson,  98  U.  S.  408,  408;  Town  of  Troy  v, 
Cheshire  R.  Co.,  28  N.  H.  88  (55  Am.  Dec.  177) ;  1  Suth. 
Dam.,  §  52;  Suth.  Dam.,  §  1064;  Reed's  Petition,  18  N.  H. 
881. 

Sec.  246.  Measure  of  damages — Particular  casea 
Where  a  bridge  owned  by  a  corporation  is  condemned  by  t 
county  for  highway  purposes,  the  measure  of  damages  is  the 
value  of  the  substructure,  superstructure  and  approaches 
together  with  the  franchise  or  right  to  take  toll.  Clarion 
Turnpike  d  B.  Co.  v.  Clarion  Co.,  172  Pa,  St.  248  (88  Atl. 
Rep.  580).  Where  a  street  is  opened  at  a  grade,  which  leaves 
the  adjoining  property  in  a  depression,  the  expense  of  putting 
the  property  in  condition  to  make  use  of  the  street  is  one  of 
the  elements  of  damage  and  it  is  proper  to  treat  it  as  a  part  of 
the  case  for  damages  for  the  taking.  Patton  v.  Philadelphia, 
175  Pa.  St.  88  (84  Atl.  Rep.  844).  Where  a  city  has  acquired 
title  to  real  estate  upon  which  there  is  situated  buildings 
belonging  to  a  party  who  has  the  right  to  remove  the  same 
within  a  specified  time  and  who  having  failed  to  remove  them 
within  the  time,  collects  the  insurance  therefor,  upon  their 
being  destroyed  by  fire  after  the  expiration  of  his  right,  the 
city  cannot  be  held  liable  for  the  buildings  on  the  ground  that 
they  were  included  in  its  appropriation  of  the  land.  Emer^ 
son  v.  City  of  Somerville,  166  Mass.  115  (44N.  E.  Rep.  110). 
Where,  in  a  proceeding  for  the  condemnation  of  land,  the- 
court  instructs  the  jury  that  the  owners  are  entitled  to  the  full 
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value  of  the  land  at  the  time  of  the  taking  and  that  in  esti- 
mating such  value  the  jury  may  take  into  consideration  the 
capabilities  of  the  land  and  all  the  uses  and  purposes  to  which 
it  was  then  adapted  or  might  be  applied,  it  was  not  error  for 
the  court  to  add  among  such  uses  and  purposes  that  the  jury 
9hould  consider  '  *  whatever  value  the  land  had  in  its  then  con- 
dition for  the  purposes  of  a  public  park."  Teele  v.  City  of 
Boston^  165  Mass.  88  (42  N.  E.  Rep.  506) .  For  cases  depend- 
ing upon  particular  facts  and  illustrating  the  measure  of  dam- 
ages in  condemnation  proceedings,  see  Union  JBle.  Co.  v. 
Kansas  City  Sub.  Belt  Ry.  Co.,  185  Mo.  858  (88  S.  W.  Rep. 
926;  86  S.  W.  Rep.  1071) ;  Metropolitan  West  Side  Ele.  R. 
Co.  v.  Siegel,  161  111.  688  (44  N.  E.  Rep.  276). 

Sec.  246.      Measure    of  damages — Construction  of 

statutes.  A  provision  (Miss.  Acts  1882,  p.  921)  in  the 
charter  of  a  railroad  company  to  the  effect  that  the  value  of 
land  condemned  for  its  use  shall  be  determined  as  if  the  road 
had  not  been  built  is  held  to  govern  in  the  condemnation  of 
the  right  of  way  made  several  years  after  the  original  entry 
thereon  and  the  construction  of  the  road.  Louisville,  N.  O, 
^  T.  Ry.  Co.  V.  Hopson,  78  Miss.  778  (19  So.  Rep.  718). 
The  Mississippi  constitution,  §  288,  excludes  compensation  for 
damages  accruing  to  land  ''because  of  its  being  left  outside 
the  levee.''  This  is  held  not  to  apply  where  the  damage  is 
caused  by  the  construction  of  the  levee.  Duncan  v.  Board  of 
Levee  Com'rs,  74  Miss.  125  (20  So.  Rep.  888).  R.  I.  Stat. 
Pub.  Laws,  ch.  285,  §  5,  and  ch.  1201,  construed  and  applied — 
as  to  what  determines  the  time  of  the  taking  as  affecting  the 
measure  of  damages.  In  re  Condemnation  of  Certain  Land 
for  New  State  House,  19  R.  I.  882  (88  Atl.  Rep.  528). 

Sec.  247.  Measure  of  damages — Improvements — 
Benefits,  Value  of  improvements  placed  on  land  by  plain- 
tiff in  condemnation  proceedings,  held,  under  evidence,  should 
not  be  included  in  the  award  of  damages.  Bellingham  Bay 
SB.  C.  R  Co.  V.  Strand  et  aL,  14  Wash.  St.  144  (44  Pac. 
Rep.  140).  The  enhancement  of  value  occasioned  by  the 
improvement  should  not  be  included  in  the  damages  awarded  to 
the  landowner.     In  re  Condemnation  of  Certain  Land  for 
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New  State  House,  19  R.  I.  882  (88  Atl.  Rep.  528).  Where 
in  an  action  to  foreclose  a  mortgage  a  railroad  company  made 
a  party  thereto  is  adjudged  to  have  no  estate  or  interest  in  the 
lands,  a  purchaser  at  the  foreclosure  sale  takes  the  improve- 
ments made  by  such  company  thereon  and  is  entitled  to  an 
allowance  for  their  value  in  a  subsequent  proceeding  by  it  to 
condemn  the  land.  Briggs  v.  Chicago,  K.  <&  W,  i?.  Co.,  56 
Kan.  526  (48  Pac.  Rep.  1181).  In  those  cases  where  special 
benefits  may  be  considered,  the  question  is  whether  or  not 
the  special  facilities  afiPorded  by  the  improvements  have 
advanced  the  market  value  of  the  property  beyond  the  mere 
general  appreciation  of  property  in  the  neighborhood.  The 
general  increase  in  value  from  the  development  of  a  neighbor- 
hood by  improvements  is  clearly  distinguished  from  real  and 
special  benefits  to  particular  owners.  The  former  are  to  be 
excluded  from  the  calculation  of  benefits  and  the  latter  are  to 
be  included.  Aswe/l  v.  Ct/y  of  Scranton,  176  Pa.  St.  178 
(84  Atl.  Rep.  656;  52  Am.  St.  Rep,  841). 

Sec.  248.  Abutting  owner's  rights  as  against  a  cor- 
porate easement.  Where  a  road  company  acquired  a  right 
of  way  over  the  land  of  another  and  in  constructing  its  road 
discovered  a  valuable  spring,  it  was  held  not  to  have  acquired 
any  right  to  the  water,  nor  can  it  prevent  the  landowner  from 
using  the  same.  Upper  Ten  Mile  Plank-Road  Co.  v.  Braden, 
172  Pa.  St.  460  (88  Atl.  Rep.  562;  51  Am.  St.  Rep.  759). 
The  court  say  :  '*  The  true  rule  is  that  the  easement  qualifies, 
not  the  title  to  the  spring,  but  the  manner  of  its  use.  The 
corporation  had  a  roadway  at  the  side  of  which  the  defendant 
has  a  spring.  Each  must  so  use  his  own  as  to  inflict  no 
unnecessary  injury  on  the  other,  but  neither  can  forcibly 
exclude  the  other  from  what  is  his  own.  It ^ was  neither 
against  law  nor  against  equity  for  the  defendant  to  seek  access 
to  his  spring,  and,  although  this  may  not  have  been  done  in  a 
peaceable  spirit,  it  was  nevertheless  in  the  exercise  of  a  clear 
legal  right.'  The  corporation  may  drain  its  road,  but  it  can- 
not, in  the  exercise  of  the  right  of  drainage,  take  forcible  pos- 
session of  this  spring,  exclude  the  owner  from  access  to  it, 
and  transport  it  for  its  own  use,  or  to  the  use  of  any  other  per- 
son, off  the  owner's  land.     The  right  of  drainage  does  not 
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include  the  right  of  appropriation,  nor  does  it  justify  the 
forcible  exclusion  of  the  owner  from  access  to  a  spring  of 
water  that  comes  to  the  surface  on  his  own  land,  outside  the 
beaten  track  of  the  roadway."  In  Pennsylvania  it  is  held 
that  where  land  is  duly  condemned  for  a  particular  public  use, 
the  owner  has  no  right  to  enter  upon  and  use  any  portion 
thereof  without  the  consent  of  the  condemning  party,  even 
though  such  use  does  not  interfere  with  the  public  use  for 
which  the  land  is  appropriated.  City  of  Philadelphia  v. 
Ward,  174  Pa.  St.  45  (84  Atl.  Rep.  468). 

Sec.  249.  Condemnation  for  natural  gas  pipe  line 
—Elements  of  damages.  In  proceedings  by  a  natural  gas 
pipe  line  company  to  condemn  land  for  the  purpose  of  laying 
its  pipes,  it  is  error  for  the  court  to  instruct  the  jury  that  '*  in 
cases  of  this  kind  it  is  presumed  that  the  company  will  put  in 
and  maintain  a  pipe  line  in  a  reasonably  prudent  and  careful 
manner,  but  natural  gas  is  a  highly  inflammable  substance 
and  liable  to  explode.  So,  in  this  case,  in  considering  the 
damages  to  be  assessed,  you  may  take  into  consideration  the 
probability  of  injuries  from  fire  or  explosions  which  may  result 
from  the  ordinary,  prudent,  and  careful  operation  of  the  pipe 
line.  All  damages  to  which  defendants  are  legally  entitled 
must  be  recovered  in  proceedings  of  this  character  in  one 
action,  for  successive  actions  cannot  be  maintained.  In  con- 
sidering the  question  as  to  the  amount  the  defendants  should 
recover,  you  should  include,  not  only  damages  for  the  injuries 
to  the  land  resulting  from  putting  in  a  pipe  line,  but  also  all 
damages  which  will  probably  result  from  the  careful  and  rea- 
sonably prudent  maintenance  of  the  same  in  the  future."  This 
decision  is  put  upon  the  ground  that  courts  do  not  judiciously 
know  that  there  is  any  **  probability  of  injuries  from  fire  or  ex- 
plosions which  may  result  from  the  ordinary,  prudent,  and  care- 
ful operation  of  the  pipe  lines."  Indiana  Nat,  Gas  d^  Oil  Co, 
v.  Jones,  14  Ind.  App.  55  (42  N.  E.  Rep.  487).  The  court 
say  :  **  We  do  not  dispute  the  correctness  of  the  proposition 
that  in  an  action  such  as  this  is  the  plaintifiF  must  recover  all 
damages,  present  and  prospective,  to  which  he  will  ever  be 
entitled  by  reason  of  the  careful  and  prudent  operation  of 
the  line.     He  cannot  split  up  his  remedies.     Such  is  the  rulo 
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in  railroad  condemnation  cases,  Rehman  v.  Railroad  Co,^  8 
Ind.  App.  200  (86  N.  £.  Rep.  202).  And  the  same  rule 
applies  in  the  class  of  cases  to  which  the  present  one  belongs. 
The  jury  therefore  had  the  right  to  consider  any  elements  of 
future  injury  to  the  land  by  reason  of  the  appropriation.  Such 
elements  of  future  injury,  however,  can  only  be  considered  for 
the  purpose  of  determining  to  what  extent,  if  any,  they  will 
deteriorate  the  value  of  the  land  at  the  time  of  the  condemna- 
tion. To  whatever  extent  the  exposure  will  diminish  the  value 
of  the  premises,  to  that  extent,  and  that  only,  can  the  ques- 
tion of  future  loss,  other  than  that  which  can  be  determined 
by  a  definite  estimate,  such  as  additional  fencing,  ditching, 
etc.,  be  considered  at  all;  and  no  compensation  can  be 
allowed  for  probable  future  losses  by  fire  and  explosion  aris- 
ing from  the  prudent  operation  of  the  line,  as  independent 
items  of  damages,  disconnected  from  the  question  of  the  dimin- 
ished value  of  the  land  affected  by  the  proceedings." 
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Sec.  260.  Subrogation— -General  principles.  One 
who  is  under  no  obligation  to  pay  a  lien  debt  who  merely 
lends  money  to  the  debtor  to  pay  it,  in  the  absence  of  an 
agreement,  cannot  be  subrogated  to  the  lien.  Good  v.  Golden, 
78  Miss.  91  (19  So.  Rep.  100 ;  55  Am.  St.  Rep,  486).  Where 
a  person  is  in  no  manner  bound,  and  on  his  own  motion,  in 
the  absence  of  contract  or  expectation  that  he  may  be  subro- 
gated in  the  place  of  a  creditor,  pays  the  debt,  he  will  be 
regarded  as  an  intermeddler,  and  not  entitled  to  subrogation. 
Traders  Bank  v.  Myers,  8  Kan.  App.  686  (44  Pac.  Rep. 
202) .  Citing,  Shinn  v.  Budd,  14  N.  J.  Eq.  234 ;  Coe  v.  Railway 
Co.y  81  N.  J.  Eq.  186;  Association  v.  Thompson,  82  N.  J.  Eq. 
188;  Kitckell  v.  Mudgett,  87  Mich.  81 ;  Gilbert  v.  Gilbert,  89 
la.  657 ;  Warmer  v.  Agricultural  Work,  62  la.  699  (14  N.W. 
Rep.  881).     A  party  cannot  be  subrogated  when  he  pays  an 
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incumbrance  which  he  has  agreed  to  pay.  Isensee  v.  Austin^ 
16  Wash.  St.  852  (46  Pac.  Rep.  894).  One  who  furnishes 
nioney  with  which  to  discharge  a  vendor's  lien  is  entitled  to 
be  subrogated  to  the  rights  of  the  holder  thereof.  Pioneer 
Sav,  d  Z.  Co.  V.  Paschall,  12  Tex.  Civ.  App.  618  (84  S.  W. 
Rep.  1001).  A  decree  of  subrogation  will  not  be  rendered 
in  favor  of  one  who  may  appear  to  be  entitled  to  it  where  he 
does  not  ask  for  it  in  his  pleadings.  Bradshaw  v.  Van  Valk- 
enburg,  97  Tenn.  816  (87  S.  W.  Rep.  88). 

Sec.  251.  Subrogation  —  Insurer  of  titles.  Where 
one  who  insures  title  executes  a  policy  of  insurance  of  title 
guaranteeing  a  mortgagee  that  his  mortgage  is  a  first  lien  on 
the  premises  and  agreeing  to  indemnify  him  against  prior 
liens,  is  compelled  to  pay  off  liens  which  are  adjudged  prior 
to  the  mortgage,  he  is  entitled  to  be  subrogated  to  the  mort- 
gagee's rights  in  securities  which  he  holds  to  protect  his  inter- 
est as  mortgagee  against  such  prior  liens.  St.  Paul  Title 
Jns.  £  T.  Co.  V.  Johnson,  64  Minn.  492  (67  N.  W.  Rep. 
548). 

Sec.  252.  Subrogation — Holder  of  invalid  securities. 
One  who,  through  a  mistake  of  law,  loans  money  to  heirs  of 
an  estate  to  discharge  a  valid  mortgage  thereon,  taking  their 
note  and  mortgage  for  the  same,  which  is  invalid  as  to  part  of 
them,  cannot  be  subrogated  to  the  lien  discharged  so  long  as 
it  appears  that  the  new  obligation  is  a  valid  lien  upon  the 
property  of  one  who  is  not  shown  to  be  insolvent.  Kelsey  v. 
Welch,  8  S.  Dak.  255  (66  N.  W.  Rep.  890).  The  holder  of 
a  mortgage  which  on  account  of  her  minority  does  not  create 
any  lien  upon  the  wife's  right  of  homestead,  cannot,  on 
account  of  the  fact  that  the  money  procurred  by  such  mortgage 
was  used  to  discharge  a  previous  mortgage  which  was  given 
for  money  with  which  to  discharge  another  mortgage  given 
upon  the  land  by  the  husband  before  the  marriage,  claim  the 
right  to  be  subrogated  to  the  lien  of  the  first  mortgage  where 
there  was  no  agreement  for  any  subrogation,  but  each  trans- 
action was  separate  and  distinct,  and  each  was  made  simply 
to  obtain  the  loan  of  money,  without  any  agreement  as  to  how 
it  should  be  applied,  or  for  any  substitution  or  subrogation 
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because  of  its  use.  Brads  haw  v.  Van  Valieniurg^  97  Tenn. 
816  (87  S.  W.  Rep.  88).  In  North  Carolina  it  is  held  that 
where  a  mortgage  given  to  secure  a  loan  of  funds  with  which 
to  discharge  a  lien  on  the  separate  estate  of  a  married  woman 
is  void,  the  lender  is  not  entitled  to  be  subrogated  to  the  lien. 
Carolina  Interstate  Bldg.  d^  L.  Ass^n  v.  Blacky  119  N.  C.  828 
(25  S.  E.  Rep.  975). 

Sec.  253.  Subrogation — Particular  cases.  Where  a 
second  mortgagee  assists  his  mortgagor  in  procuring  a  loan 
from  a  third  person  sufficient  to  pay  the  first  mortgage  and 
the  g^reater  part  of  the  second,  it  being  mutually  understood 
that  the  mortgage  given  to  the  party  so  furnishing  the  funds 
is  to  be  a  first  lien  and  the  second  mortgagee  is  to  have  a  new 
mortgage  for  the  balance  due  him,  which  agreement  is  carried 
out  and  the  old  mortgages  are  cancelled  of  record,  such  third 
party  and  the  second  mortgagee  are  entitled  to  be  subrogated 
to  the  liens  of  the  original  mortgages  which  have  been  can- 
celed, upon  the  discovery  of  a  third  mortgage  existing  at  the 
time  of  the  transaction  but  unknown  to  all  the  parties.  See^ 
ley  V.  Bacon ^         N.  J.  Eq.  (84  Atl.  Rep.  189).     A  sec- 

ond  mortgagee,  making  payments  on  the  first  mortgage,  will, 
under  ordinary  circumstances,  be  subrogated  under  the  first 
mortgage  to  the  extent  of  such  payments,  the  residue  of  the 
claim  of  the  first  mortgagee  having  priority  to  the  lien  acquired 
by  such  subrogation.  New  Jersey  B,  L,  <&  Invest  Co.  v. 
Cumberland  L,  £  Improvement  C^.,  58  N.  J.  Eq.  644  (88 
Atl.  Rep.  964).  Where  a  party  purchases  lands  that  are  in- 
cumbered by  mortgage,  and,  after  he  takes  possession  thereof, 
he  pays  to  the  mortgagee  part  of  the  money  secured  by  the 
mortgage,  and  other  parties  are  interested  in  the  land,  upon  a 
foreclosure  of  the  mortgage  for  the  unpaid  balance  due  the 
purchaser  who  has  paid  part  of  the  money  due  under  the 
mortgage  is  entitled  to  be  subrogated  to  the  rights  of  the  mort- 
gagee so  far  as  the  amount  he  has  paid  to  protect  the  land 
against  the  lien  of  the  mortgage.  Fuller  v.  Irvin^  1  Kan. 
App.  248  (42  Pac.  Rep.  1094).  One  whose  money  is  loaned 
by  an  agent  on  a  deed  of  trust  which  is  invalid  because  not 
signed  by  the  grantor's  wife,  and  the  proceeds  of  which  are 
in  latere  ,nart  r»ce'Vie<^  bv  the  agent  in  discharge  of  a  valid 
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deed  of  trust  which  he  held  for  purchase  money,  may,  by 
reason  of  the  agent's  adverse  personal  interest  in  the  matter, 
which  was  not  known  to  the  borrower,  have  the  valid  deed 
of  trust  restored  and  be  subrogated  to  its  security.  Dorrah 
V.  Hill,  78  Miss.  787  (19  So  Rep.  961;  82  L.  R.  A.  681). 
For  cases  which  depend  upon  particular  facts  and  illustrate 
the  right  of  subrogation,  see  Gore  v.  Brian,  N.  J.  Eq. 
(85  Atl.  Rep.  897)  ;  Featherstone  v.  Emerson,  14  Utah 
12  (45  Pac.  Rep.  718). 

Sec.  264.  Priority  of  the  right  of  subrogation  over 
the  right  of  dov^er.  Where  the  owner  of  a  tract  of  land  has 
allowed  the  same  to  be  incumbered  by  deeds  of  trust  and  judg- 
ment liens,  and  while  it  is  in  that  condition  he  intermarries, 
and  then  he  and  his  wife  make  a  conveyance  of  the  land  to 
a  third  party,  in  which  she  did  not  effectively  join,  being  then 
an  infant,  who,  out  of  the  purchase  money,  pays  off  and  dis- 
charges said  liens  in  order  to  relieve  the  property  therefrom, 
he  is  entitled  to  be  subrogated  to  the  rights  of  the  parties  hold- 
ing said  liens,  and  such  liens  are  paramount  to  the  wife's 
right  of  dower  on  the  decease  of  her  husband.  The  doctrine 
of  subrogation  is  not  applied  in  favor  of  one  who  has  offi- 
ciously and  as  a  mere  volunteer  paid  the  debt  of  another  for 
which  neither  he  nor  the  property  was  answerable,  but  it  will 
be  applied  whenever  the  person  claiming  its  benefit  has  paid  a 
debt  for  which  another  was  primarily  answerable,  and  which 
he  was  compelled  to  pay  in  order  to  protect  his  own  rights 
and  save  his  own  property.  The  doctrine  of  subrogation  is 
that  one  who  has  the  right  to  pay  and  does  pay  a  debt  which 
ought  to  have  been  paid  by  another  is  entitled  to  exercise  all 
the  remedies  which  the  creditor  possessed  against  that  other, 
and  to  indemnity  from  the  fund  out  of  which  should  have  been 
made  the  payment  which  he  has  made.  Where  the  owner  of 
land  which  is  incumbered  by  trust  liens,  judgment  liens,  and 
liens  for  the  original  purchase  money,  which  liens  are  para- 
mount to  the  dower  right  of  his  wife  in  the  event  of  his  death, 
sells  said  land  to  a  third  party,  who  pays  off  and  discharges 
these  liens  as  a  part  of  the  purchase  money,  he  is  subrogated 
to  the  rights  of  said  lienors,  and,  if  said  liens  absorb  the  entire 
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purchase  money,  said  vendor's  widow  is  not  entitled  to  dower 
out  of  said  purchase  money.  Blair  v.  Mounts ^  41  W.  Va. 
7(»(24S.  E.  Rep.  620). 

Sec.  255.  Equitable  control  of  the  rights  of  creditors 
—Marshaling  securities.  Where  a  vendor  retains  title  in 
himself  as  security  for  the  payment  of  purchase  money  and 
also  takes  a  mortgage  on  other  realty  as  collateral  security, 
the  junior  mortgagee  of  the  latter  property  may  compel  the 
vendor  to  exhaust  the  property  sold  in  satisfaction  of  his  claim 
before  resorting  to  the  collateral  security.  Kent  v.  Williams^ 
114  Cal.  587  (46  Pac.  Rep.  462).  The  aid  of  acourt  of  equity 
con  not  be  invoked  by  an  execution  creditor  to  adjudicate  the 
priority  of  claims  against  his  debtor's  real  estate,  upon  a  peti- 
tion which  shows  that  such  creditor  has  levied  upon  real  estate 
of  the  debtor,  and  has  not  oflFered  the  same  for  sale  but  merely 
assumes  that  it  cannot  be  sold  for  a  sufficient  sum  to  satisfy 
his  claim  and  does  not  allege  that  the  debtor  has  any  other 
property.  Stanton  v.  Catron^  8  N.  M.  855  (45  Pac.  Rep. 
884).  An  equitable  mortgage  cannot  be  created  by  an  agree- 
ment not  in  writing,  yohnson  v.  Portivood^  89  Tex.  285  (84 
S.  W.  Rep.  596).  The  doctrine  of  marshaling  securities 
applies  in  favor  of  mechanics'  lien  claimants  as  against  mort- 
gage creditors.  Gore  v.  Royse^  56  Kan.  771  (44  Pac.  Rep. 
1058). 

Sec.  256.  Relief  from  mistakes — General  principles. 
In  order  that  there  may  be  equitable  relief  from  mistake,  the 
mistake  must  be  material  to  the  transaction  affecting  its 
substance ;  and  must  itself  be  so  important  that  it  determines 
the  conduct  of  the  mistaken  party.  Simmons  v.  Palmer^  98 
Va.  889  (25  S.  E.  Rep.  6).  Equity  will  not  help  one  guilty 
of  fraud  against  another  guilty  in  the  same  transaction. 
Stout  V.  Philippi  Mfg.  d  Mer.  Co.,  41 W.  Va,  889  (28  S.  E. 
Rep.  571 ;  56  Am.  St.  Rep.  848).  The  jurisdiction  of  equity 
to  relieve  against  mutual  mistakes  is,  in  general,  confined 
to  cases  where,  because  of  such  mistakes,  the  minds  of  the 
parties  never  met,  and  there  was  therefore  no  contract,  and  to 
cases  where  the  contract  made  was  not  correctly  expressed  by 
the  instrument  evidencing  it.     Relief  cannot  be  given  because 
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of  misapprehensions  in  regard  to  a  collateral  matter,  as  in 
regard  to  a  fact  incidentally  affecting  the  value  of  the  subject- 
matter  of  the  contract,  there  being  no  deception  or  wrongful 
concealment.  Moore  v.  Scatty  47  Neb.  846  (66  N.  W.  Rep. 
441).  Equity  will  not  relieve  fron>  mistakes  to  the  injury  of 
innocent  third  persons  to  whom  no  fault  or -negligence  is 
attributable.  Elizahethport  Cordage  Co,  v.  Whitlocky^^Y\2i. 
190  (20  So.  Rep.  255).  A  party  who  seeks  to  cancel  a 
contract  of  sale  on  account  of  mutual  mistake,  must  show  him- 
self prompt,  ready  and  willing  to  place  the  other  party  in 
statu  quo.  Christian  v.  Vance^  41  W.  Va.  754  (24  S.  E. 
Rep.  596). 

Sec.  257.  Relief  from  mistakes  —  Particular  cases. 
A  mutual  mistake  of  grantor  and  grantee  is  supposing  land 
pointed  out  by  the  former  to  the  latter  to  be  the  land  con- 
veyed, may  be  corrected  in  equity.  This  rule  would  apply 
whether  the  error  was  intentional  or  unintentional.  Ezell  v. 
Peyton,  184  Mo.  484  (86  S.  W.  Rep.  85).  Citing,  Smith  v. 
Jordan,  18  Minn.  270  (Gil.  24&)\  Botsford  v.  McLean,  4S> 
Barb.  478 ;  Bush  v.  Hicks,  60  N.  Y.  298 ;  De  Peyster  v.  Has- 
hrouck,  11  N.  Y.  582.  If  there  be  a  meeting  of  the  minds  of 
both  parties  upon  the  terms  of  a  contract,  and  these  terms  are 
free  from  ambiguity,  and  there  be  no  fraud  or  misrepresenta- 
tion, a  mistake  of  one  of  the  parties  alone,  resting  wholly  in 
his  own  mind,  as  to  the  identity  of  the  subject-matter  of  the 
contract,  is  no  ground  for  rescission.  But  in  order  to  create  a 
binding  contract,  there  must  be  a  meeting  of  the  minds  of  the 
parties  upon  the  terms  of  the  contract.  Stong  v.  Lane,  66 
Minn.  94  (68  N.  W.  Rep.  765).  Where  a  judicial  sale  and 
conveyance  of  land  have  been  made  under  a  void  decree,  a 
court  of  equity  will  not  give  affirmative  relief  to  the  person 
whose  estate  was  sought  to  be  divested  unless  he  can  show 
some  equitable  interest  in  the  land.  Hall  v.  Hooper,  47  Neb. 
Ill  (66  N.  W.  Rep.  88).  Citing,  Hughes  v.  Housel,  88  Neb. 
708  (50  N,  W.  Rep.  1127).  A  mistake  in  the  proceedings  of 
a  probate  court  to  sell  lands  of  decedent  to  pay  debts  may  be 
corrected  by  a  proper  action  brought  in  a  court  having  general 
jurisdiction.  Gill  v.  Pelkey,  54  O.  St.  884  (48  N.  E.  Rep. 
091).     Equity  has  jurisdiction  to  cancel  a  paper  title  procured 
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through  fraud  and  award  damages  for  trespass  by  defendants 
acting  on  the  strength  of  the  fraudulent  title.  Sivihart  v. 
Earless,  98  Wis.  211  (67  N.  W.  Rep.  418). 

Sec.  258.  Relief  from  mistakes  negligently  made. 
The  rule  that  equity  will  not  grant  relief  from  mistakes  result- 
ing from  the  negligence  of  the  party  asking  relief  will  not  be 
strictly  applied  where  no  one  is  injured  by  the  mistake  but  the 
party  himself,  and  no  one  has  changed  his  position  by  reason 
of  the  act  executed  through  the  influence  of  the  alleged  mis- 
take. Seeley  v.  Bacon,  N.  J.  Eq.  (84  Atl.  Rep.  189). 
If  a  party  can  read,  it  is  not  open  to  him,  after  executing  a 
deed,  to  insist  that  the  terms  of  it  were  different  from  what 
he  supposed  them  to  be  when  he  signed  it.  If  equity  will 
ever  relieve  one  who  has  entered  into  a  transaction  under  a 
misapprehension  of  its  effect,  when  the  other  party  merely 
failed  to  correct  such  misapprehension,  there  being  no  such 
peculiar  relations  between  the  parties  as  to  place  the  one  who 
remains  silent  under  any  unusual  obligation,  the  principle  is 
well  settled  that  such  party  who  remains  silent  must  himself 
have  appreciated  the  legal  effect  of  the  transaction,  and  must 
have  known  that  the  other  was  acting  in  ignorance  of  such 
effect.  Eldridge  v.  Dexter  d  P.  R.  Co.,  88  Me.  191  (88 
Atl.  Rep.  974). 

Sec.  259.  Relief  from  mistakes  as  to  quantity  of 
land.  Equity  will  relieve  a  purchaser  of  land  from  a  mistake 
as  to  quantity,  and  every  sale'  of  land  where  the  quantity  is 
referred  to  in  the  contract  and  where  the  contract  does  not 
plainly  indicate  that  the  sale  was  intended  to  be  a  sale  in 
gross,  must  be  presumed  to  be  a  sale  per  acre.  BoschetCs 
Ex'x  V.  Jurgen's  ExW,  92  Va.  756  (24  S.  E.  Rep.  890). 
Where  there  .has  been  a  gross  mistake  as  to  quantity  in  a  deed 
of  conveyance,  and  the  complaining  party  has  not  been  guilty 
of  any  fraud  or  culpable  negligence,  nor  has  otherwise  impaired 
the  equities  resulting  from  the  mistake,  he  will  be  entitled  to 
relief  from  the  technical,  legal  effect  of  his  contract  whether 
it  be  executed  or  executory.  This  principle  is  applied 
whether  the  sale  be  **  by  the  acre  "  or  a  "  sale  in  gross.'*  In 
a  sale  bv   the  acre  much  less  variation  from  the  quantity 
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intended  to  be  conveyed  would  afford  evidence  of  the  mistake 
which  would  justify  interposition  of  a  court  of  equity  to  cor- 
rect it,  than  would  be  sufficient  in  case  of  a  **  sale  in  gross." 
This  equitable  relief  may  be  granted  to  a  vendee  in  an  action 
by  the  vendor  to  foreclose  the  vendor's  lien.  Skinner  v. 
Walker,  98  Ky.  729  (84  S.  W.  Rep.  233).  Where  the  deed 
contains  a  mutual  mistake  affecting  the  quantity  of  the  land 
conveyed,  the  grantor  has  the  right  to  have  the  deed  reformed, 
whether  the  grantee  at  the  time  of  delivery  knew  of  the  mis- 
take or  not,  Dulo  v.  Miller,  112  Ala..  687  (20  So.  Rep. 
981). 

Sec.  260.  Relief  from  mistakes  of  law.  Equity  will 
grant  relief  against  mistakes  of  law.  Wilson  v.  Ott,  173  Pa. 
253  (84  Atl.  Rep.  23 ;  51  Am.  St.  Rep.  767).  The  court  say  : 
'*  In  15  Am.  &  Eng.  Enc.  Law,  644,  it  is  said  :  *  It  will  be 
seen  by  reviewing  the  authorities  cited  in  the  notes,  that  the 
general  rule  that  equity  will  not  correct  a  mistake  of  law  has 
been  so  greatly  modified  that  considerable  doubt  seems  to  exist 
as  to  whether  it  can  now  be  called  a  general  rule.'  In  an 
able  article  in  23  Am.  Jur.  146,  on  the  subject  of  mistakes  of 
law,  the  author  says  :  'On  the  whole,  in  view  of  all  the  cases 
on  the  subject,  of  the  language  used  in  them,  and  the  circum- 
stances under  which  it  was  used,  we  cannot  but  regard  the 
actual  preponderance  of  authority  as  unequivocally  in  favor 
of  the  doctrine  that  mistakes  of  law  may  afford  good  cause  for 
relief.'  The  excerpt  from  the  Encyclopedia  presents  a  con- 
clusion which,  we  think,  is  fairly  deducible  from  a  review  of 
the  cases  to  which  it  refers,  and  the  excerpt  from  the  article 
in  the  Jurist  appears  to  be  in  substantial  accord  with  it.  As 
they  are  based  on  a  review  of  the  cases  involving  a  considera- 
tion of  the  effect  of  a  mistake  of  law,  they  are  worthy  of 
notice  as  showing  the  trend  of  judicial  thought  on  the  subject, 
and  the  reluctance  of  the  courts  to  sanction  gross  injustice 
under  the  claim  that  equity  will  not  relieve  against  such  a  mis- 
take." It  is  only  in  special  cases  that  equity  will  relieve  a 
party  from  the  consequences  of  a  pure  mistake  of  law;  and  it 
will  not  do  so  when  the  opposite  party  is  blameless  in  the 
premises  and  the  parties  cannot  be  replaced  in  their  former 
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positions.  Truesdalc  v.  Sidle^  65  Minn.  815  (67  N.  W.  Rep. 
1004)  ;  Kyes  v.  Merrill  Furniture  Co.,  92  Wis.  82  (65  N. 
W.  Rep.  785). 

Sec.  261.     Equitable  conversion — Particular  cases. 

Where  the  will  directs  the  executor  to  sell  real  estate  and  dis- 
tribute the  proceeds,  it  is  not  such  an  equitable  conversion  as 
will  prevent  the  title  to  the  growing  crops  passing  upon  a 
sale  of  the  land.     Hudson  v.  Fuller,         Tenn.  (85  S.  W. 

Rep.  575).  A  surplus  remaining  of  the  proceeds  of  the  sale 
of  land  to  pay  debts  of  the  decedent  will  be  treated  as  real 
estate.  Denton  v.  Tyson,  118  N.  C.  542  (24  S.  E.  Rep.  116). 
The  interest  of  a  person  not  sui  juris  in  a  fund  arising  from  a 
partition  sale  of  real  estate,  in  which  he  had  an  undivided 
interest,  will  be  treated  as  real  estate.  Hackett  v.  Moxley, 
68  Vt.  210(84  Atl.  Rep.  949).  For  case  depending  upon 
particular  facts  illustrating  the  doctrine  of  equitable  conver- 
sion, see  In  re  Solliday's  Estate,  175  Pa.  St.  114  (84  Atl. 
Rep.  548). 

Sec.  262.  Equitable  conversion — Devise  or  grant 
with  direction  to  sell.  Where  the  land  is  devised  as  real 
estate,  and  either  by  direction  of  the  testator  himself  or  by 
operation  of  law  such  real  estate  is  converted  into  money,  for 
the  purpose  of  better  investment,  or  for  any  other  purpose 
consistent  with  the  design  and  purpose  of  the  ultimate  desti- 
nation to  which  the  real  estate  was  appropriated,  there  the 
money  is  substituted  for,  and  stands  in  the  place  of,  the 
devised  real  estate,  and  shall  go  to  the  same  persons,  and  in  the 
same  proportions,  and  vest  in  possession  and  enjoyment  at  the 
same  times  and  upon  the  same  contingencies  which  would 
have  affected  the  real  estate  had  it  remained  specifically 
in  real  estate.     Slocutn  v.  Ames,         R.  I.  (84  Atl.  Rep. 

152).  A  direction  in  a  will  to  convert  money  into  land  or 
vice  versa  is  for  the  benefit  of  those  for  whose  use  the  conver- 
sion is  intended  to  be  made  and  as  to  them  is  deemed  to  have 
been  made  from  the  death  of  the  ancestor ;  such  a  direction, 
however,  does  not  affect  the  title  to  or  character  of  the 
property  so  far  as  the  legatees  or  heirs  are  concerned  and  the 
trustee  may  maintain   an  action    to   quiet  title  to  the   real 
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property.  Fatjo  v.  Swascy,  111  Cal.  628  (44  Pac.  Rep.  225). 
Citing,  Estep  v.  Armstrong,  91  Cal.  651  (27  Pac.  Rep.  1091). 
Where  a  grantor  conveys  land  to  his  sons  in  trust  for  his  own 
benefit  during  his  life  giving  them  power  to  sell  after  his 
death  and  makes  such  requests  as  to  the  disposition  of  his 
property  at  that  time  as  can  not  possibly  be  executed  without 
a  conversion  of  the  land  into  money,  an  equitable  conversion 
takes  place  at  the  grantor's  death.  Paisley  v.  Holzshu,  88 
Md.  825  (84  Atl.  Rep.  882).  The  court  say  :  •'  Mr.  Pome- 
roy,  in  his  work  on  Equitable  Jurisprudence  (volume  8^  § 
1160),  in  considering  what  words  are  sufficient  to  effect 
a  conversion  says:  'It  is  not  essential,  however,  that  the 
direction  should  be  express  in  order  to  be  imperative ;  it  may 
be  necessarily  implied.  When  a  power  to  convert  is  given 
without  words  of  command,  so  that  there  is  an  appearance  of 
discretion,  if  the  trusts  or  limitations  are  of  a  description 
exclusively  applicable  to  one  species  of  property,  this  circum- 
stance is  sufficient  to  outweigh  the  appearance  of  an  option, 
and  to  render  the  whole  imperative.  Thus,  if  a  power  is 
givsen  to  lay  out  money  in  land,  but  the  limitations  expressed 
are  applicable  only  to  land,  this  will  show  an  intention 
that  the  money  should  be  laid  out  and  will  amount  to  an 
imperative  direction  to  convert;  for  otherwise  the  terms  of 
the  instrument  could  not  be  carried  into  effect.  In  fact, 
the  whole  result  depends  upon  the  intention.  If,  by  express 
language  or  by  a  reasonable  construction  of  all  its  terms,  the 
instrument  shows  an  intention  that  the  original  form  of  the 
property  shall  be  changed,  then  a  conversion  necessarily  takes 
place.  Smithers  v.  Hoofer,  28  Md.  278 ;  Hurtt  v.  Fisher,  1 
Har.  &.  G.  88 ;  Reiffy.  Strite,  54  Md.  801 ;  Church  Extcn^ 
sion  V.  Smith,  56  Md.  862 ;  Thomas  v.  Wood,  1  Md.  Ch.  298 ; 
Earlom  v.  Saunders,  Amb.  241 ;  Johnson  v.  Arnold,  1  Ves. 
Sr.  169 ;  Hereford  v.  Ravenhill,  5  Beav.  51 ;  Cowley  v. 
Hartstonge,  1  Dow.  861.'  When  trustees  are  clothed  with  a 
discretion,  and  exercise  it,  and  thus  actually  make  a  conver- 
sion, as  was  done  in  this  case,  the  property  will,  in  general, 
pass  in  the  nature  and  form  to  which  they  have  converted  it. 
Bourne  v.  Bourne,  2  Hare  85;  In  re  Jhhitson^s  Estate,  L.  R. 
7  Eq.  226;  Rich  v.   Whitfield,  L.  R.  2  Eq.  588;  Lawrence 
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V.  Elliott,  8  Redf.  (Sun)  285;  Van  Vechten  v.  Keator,  68  N. 
Y.  62 ;    White  v.  Howard,  46  N.  Y.  144." 

Sec.  263.  Relief  from  forfeiture  imposed  by  a  con- 
dition precedent.  In  the  recent  case  of  Gates  v.  Parmly, 
98  Wis.  294  (66  N.  W.  Rep.  258),  the  supfeme  court  of  Wis- 
consin say  :  **  The  rule  is  universal  at  law  that  the  failure  to 
perform  a  condition  precedent  is  a  perfect  bar,  and,  in  gen- 
eral, the  rule  is  the  same  in  equity,  unless  there  is  some  pecu- 
liar ground  of  equity  to  take  the  case  out  of  the  general  rule. 
In  Davis  v.  Gray,  16  Wall  229,  280,  it  was  said :  *  There  is 
iL  wide  distinction  between  a  condition  precedent  where  no 
title  is  vested,  and  none  is  to  vest  until  condition  performed, 
and  a  condition  subsequent  operating  by  way  of  defeasance. 
In  the  former  case  equity  can  give  no  relief.  Failure  to  per- 
form is  an  inevitable  bar.'  And  the  case  of  Wells  v.  Smith, 
2  Edw.  Ch.  78,  83,  was  referred  to.  But  the  case  of  Davis  v. 
Gray  was  that  of  a  condition  subsequent,  and  it  was  held 
that  equity  would  interfere  in  such  a  case,  and  relieve,  upon 
the  principle  of  compensation,  where  that  principle  could  be 
applied,  giving  damages  if  damages  should  be  given,  and  the 
proper  amount  could  be  ascertained.'  Equity  will  relieve 
against  a  penalty  or  forfeiture,  and  the  authorities  are  quite 
generally  agreed  that  it  will  do  so  even  where  it  is  in  the  form 
of  a  condition  precedent,  where  it  is  evidently  intended  merely 
as  a  security  for  the  payment  of  money  or  the  performance  of 
any  act  where  failure  to  perform  it  may  be  compensated  in 
money.  It  is  not  necessary  that  the  penalty  or  forfeiture 
should  be  specified  to  be  such  in  express  terms ;  it  is  enough 
if  such  is  the  clear  nature  and  substance  of  the  provision. 
And,  '  although  the  distinction  between  conditions  precedent 
and  conditions  subsequent  is  known  and  often  mentioned  in 
courts  of  equity,  yet  the  prevailing,  though  not  the  universal 
distinction  between  them,  is  between  cases  where  compensa- 
tion can  be  made  and  where  it  cannot  be  made,  without  any 
regard  to  the  facts  whether  they  are  conditions  precedent  or 
conditions  subsequent.'  Story,  Eq.  Jur.  §§  1815,1816.  And 
the  same  learned  authority  says  :  '  In  cases  of  this  sort,  where 
the  stipulation  is  in  the  nature  of  a  security,  and  specific  per- 
formance is  sought  to  be  enforced,  and  yet  the  party  has  not 
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punctually  performed  the  contract  on  his  own  part,  but  has 
been  in  default,  and  admitting  of  compensation,  there  is  rarely 
any  distinction  allowed  in  courts  of  equity  between  conditions 
precedent  and  conditions  subsequent.'  Id.  §  1816  et  seq. ;  Id. 
§  1820.  Upon  the  execution  of  the  contract,  the  defendants 
became,  in  the  estimation  of  a  court  of  equity,  the  owners  of 
the  land,  and  the  plainti£P  the  equitable  owner  of  the  purchase- 
money  which  they  held  in  trust  for  him ;  and  the  condition  in 
the  contract  operated  as  an  imperfect  mortgage  or  pledge  of 
his  equitable  ownership  of  the  purchase-money,  that  he  would 
furnish  and  deliver  on  or  before  the  time  specified,  an  abstract 
of  title  showing  perfect  title  to  the  lands,  and  such  imperfect' 
mortgage  or  pledge  would  become  redeemed  or  avoided  upon 
what  would  be  regarded  as  an  equitable  performance  on  his 
part.  If  the  vendee  obtains  title  to  the  land  or  damages  which 
can  be  regarded  as  compensation  for  partial  failure,  he  gets 
all  that  in  justice  he  is  entitled  to.  This  doctrine  has  been 
applied  to  many  cases  of  breach  of  condition  precedent  where 
the  parties  could  be  put  in  the  same  situation  as  if  the  condi- 
tion had  been  performed,  and  so  it  would  seem  that  where  the 
condition  is  security  for  the  payment  of  money  or  the  perform- 
ance of  any  particular  act,  or  in  the  nature  of  a  penalty  or  for- 
feiture, for  the  nonperformance  of  such  condition,  such  relief 
may  be  granted.  Pom.  Spec.  Perf.,  §§  891,  892;  8  Wat. 
Spec.  Perf.,  §  485;  Grigg  v.  Landis,  21  N.  J.  Eq.  494; 
Edgerton  v.  Peckham^  11  Paige  862,  868;  Sanders  v.  Pope^ 
12  Ves.  281;  In  re  Dagenham  Dock  Co,,  8  Ch.  App.  1022. 
But  where  there  cannot  be  any  just  compensation  decreed  for 
the  breach,  equity  will  not  interfere." 

Sec.  264.  Doing  equity.  The  mortgagor  who  seeks 
the  cancellation  of  a  mortgage  on  the  ground  that  the  mortga- 
gee, a  foreign  corporation,  had  not  complied  with  the  statutes 
authorizing  it  to  do  business,  must  offer  a  return  of  the  money 
loaned,  together  with  interest.  George  v.  I^ew  England 
Mortgage  Sec.  Co.,  109  Ala.  548  (20  So.  Rep.  881).  The 
court  say :  "  It  is  a  maxim  of  equity,  of  almost  universal 
application,  that  he  who  seeks  equity  must  do  equity.  6  Am. 
&  Eng.  Enc.  Law,  707;  1  Story,  Eq.,  64e.  In  1  Pom.  Eq. 
Jur.,  §  391,  it  is  said  that  *  the  rule  extends  to  all  cases  where 
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a  party  seeks  to  have  a  contract  set  aside  and  canceled  on  the 
ground  of  its  illegality  in  violating  the  provisions  of  some 
statute.  The  court  will  require  him,  as  a  condition  to  its- 
granting  relief,  to  pay  what  is  really  due  on  the  agreement, 
unless  the  illegality  is  a  malum  in  se,  or  the  statute  itself  pre- 
vents the  imposition  of  such  terms.'  The  rule  has  been 
applied  in  this  state  to  contracts  for  securing  loans  from  for- 
eign corporations  doing  business  without  having  complied 
with  the  statute ;  the  court  usingr  this  strong  language  :  *  We 
cannot  assent  to  the  proposition  that  a  person  can  obtain 
another's  money  upon  the  faith  and  assurance  of  a  mortgage 
security,  and  the  next  moment  after  securing  and  appropriat- 
ing it,  go  into  a  court  of  conscience,  and  ask  that  court  to 
cancel  the  security  as  a  cloud  on  his  title,  still  retaining  the 
money,  and  making  no  o^er  to  repay  the  money  he  has 
received,  with  lawful  interest.*  G rider  v.  Mortgage  Co.^  99 
Ala.  281  (12  So.  Rep.  775;  42  Am.  St.  Rep.  54)  ;  Security 
Co.  V.  Powelly  97  Ala.  488  (12  So.  Rep.  55);  Ross  v.  Security 
Co.,  101  Ala.  862  (18  So.  Rep.  564) ;  Hartley  v.  Matthews, 
96  Ala.  224  (11  So.  Rep.  452)  ;  Mortgage  Co.  v.  Sewell,  92. 
Ala.  168  (9  So.  Rep.  148)." 


ESTATES. 

UPINGTON   V.   CORRIGAN. 

(151  N.  Y.  143.) 

Right  to  re-enter  upon  breach  of  condition  subse- 
quent—Who may  exercise  after  the  grantor's  death. 

A  grantor's  right  to  re-enter  for  a  breach  of  a  condition  subsequent  is  not 
a  devisable  interest  in  real  estate,  and,  after  his  death,  can  only  be  exer- 
cised by  his  heirs. 

Condition    subsequent— Running  with   the   land. 

Where  a  conveyance  was  made  to  a  grantee,  "his  heirs  and  assigns" 
upon  condition  that  "he  shall  consecrate  or  cause  to  be  consecrated,"  the 
property  for  the  purpose  of  erecting  a  church  building,  his  heirs  and 
assigns  take  the  property  subject  to  the  condition  and  a  re-entry  may  be 
enforced  against  them  for  a  breach  of  it. 
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Sec.  265.  Facts  stated.  This  was  an  action  of  eject- 
ment to  recover  the  possession  of  certain  lands  in  the  Twenty- 
Third  ward  of  the  city  of  New  York.  In  1862  they  were 
owned  by  Mary  McDonough  Davey,  who,  on  the  19th  day  of 
September  in  that  year,  conveyed  them,  for  a  nominal  con- 
sideration, to  Rev.  John  Hughes,  by  deed  containing  full 
covenants  and  warranty,  with  this  habendum  clause  and  con- 
dition, viz. :  ••  To  have  and  to  hold  *  *  *  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  *  *  ♦ 
upon  the  following  conditions,  to  wit :  That  said  party  of 
the  second  part  shall  consecrate  or  cause  to  be  consecrated, 
the  said  property  for  the  purpose  of  erecting  a  church  build- 
ing, and  shall,  within  a  reasonable  time,  erect,  or  cause  to  be 
erected,  such  building."  Reservation  was  also  made  by  the 
party  of  the  first  part  of  the  right  to  appropriate,  at  her 
option  a  sufficient  place  of  interment  for  her  deceased  hus- 
band, her  family  and  herself,  in  the  ground  under  the  church 
building,  or  outside  thereof.  Subsequently  Mrs.  Davey,  the 
grantor  in  the  said  deed,  died,  leaving  a  will,  made  January 
6,  1862,  wherein  she  disposed  of  her  estate,  real  and  personal, 
and  gave  to  the  residuary  legatee,  therein  named,  all  property 
and  estate,  real  and  personal  not  efTectually  and  lawfully  dis- 
posed of  therein.  The  Reverend  John  Hughes,  grantee  in 
Mrs.  Davey 's  deed,  died,  and  the  defendant  Archbishop  Cor- 
rigan  has  succeeded  to  his  interest.  The  plaintiff  and  the 
defendant  Pooler  are  the  only  heirs  at  law  of  Mrs.  Davey,  and 
the  plaintifTs  claim  to  recover  the  possession  of  the  premises 
described  in  the  deed  to  Hughes  is  based  upon  the  breach  of 
the  express  condition  set  forth  in  the  deed.  The  trial  judge 
found,  as  facts,  that  up  to  the  time  of  the  commencement  of 
this  action  the  property  had  not  been  consecrated  for  the  pur- 
pose of  erecting  a  church  building,  that  no  church  building 
had  been  erected  thereupon,  and  that,  at  the  date  of  the  deed, 
a  reasonable  time  for  such  erection  did  not  exceed  10  years. 
This  action  was  commenced  in  1891,  or  about  29  years  after 
the  execution  of  the  deed.  The  plaintiff  was  awarded  judg- 
ment at  the  trial  term,  and,  that  judgment  having  been 
affirmed  at  the  general  term,  the  defendant  Corrigan  has 
appealed  from  its  affirmance  to  this  court. 
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Gray,  J. 

Sec.  266.  Statement  of  the  case.  The  question  which 
this  appeal  presents  is  both  interesting  .and  important  and  its 
answer  turns  upon  the  construction  to  be  given  to  the  provis- 
ions of  our  statute  of  wills.  I  think,  too,  that  there  have  been 
certain  decisions  made  by  the  courts  of  this  state  upon  the 
general  question,  the  effect  of  which  it  would  be  very  difficult 
to  overlook,  however  much  inclined  we  might  feel  to  differ  in 
our  reasoning.  The  question  is,  can  the  plaintiff*,  claiming  as 
heir  at  law  of  Mrs.  Davey ,  maintain  this  action  to  recover  the 
possession  of  the  premises  in  question  for  the  breach  of  the 
express  condition  in  her  grant ;  or  has  such  a  right  passed, 
under  Mrs.  Davey's  will,  to  her  residuary  legatee  ?  The  learned 
counsel  for  the  appellant  has  argued,  with  ability  and  with 
force,  against  the  plaintiff's  right ;  and  the  contention  which 
he  makes  is  that  an  interest  remained  in  the  grantor,  which, 
being  descendible  to  her  heirs,  was  made  devisable  by  the  Re- 
vised Statutes,  and  therefore  pasded  under  her  will.  If  it  is 
true  that  the  plaintiff  must  rest  her  right  to  enter  for  breach 
of  the  condition  upon  the  descent  of  some  estate  or  interest 
left  in  the  grantor,  then,  I  think,  the  appellant's  contention  is 
right,  and  this  action  should  fail ;  but  if,  on  the  other  hand, 
and  as  argued  for  the  respondents,  the  plaintiff  has  the  right 
to  enter,  not  through  the  operation  of  the  law  of  descent,  but 
merely  representatively,  as  heir  at  law,  and  the  rule  at  com- 
mon law  has  not  been  changed  by  our  statutes,  then,  I  think, 
we  will  find  ourselves  obliged  to  conclude  that  the  devisee  of 
Mrs.  Davey  was  incapable  of  possessing  a  right  of  entry,  and 
that  it  belonged  solely  to  her  privies  in  blood. 

Sec.  267.  Right  to  reenter  for  breach  of  condition 
subsequent — Not  a  devisable  estate — Only  a  grantor's 
heirs  can  exercise  after  his  death.  At  common  law,  the 
benefit  of  such  a  condition  in  a  grant  of  real  estate  could  be 
reserved  only  to  the  grantor  and  his  heirs.  It  was  not  con- 
sidered to  be  a  devisable  interest  in  the  grantor,  and  the  right 
of  reentry  for  a  breach  could  not  be  assigned  to  a  stranger.  It 
was  a  nonassignable  right,  and  no  other  person  than  the 
grantor  or  his  heir  could  take  advantage  of  a  condition  which 
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required  a  re-entry  in  order  to  revest  the  former  estate.  See 
4  Kent,  Com.,  pp.  122,  127;  Jackson  v.  Topping,!  Wend.  888, 
895  (19  Am.  Dec.  515)  ;  Goodright  v.  Forrester^  8  East,  at 
page  566.  The  reason  quaintly  given  in  Lord  Coke's  Insti- 
tutes was  that,  **  under  color  thereof,  pretended  titles  might  be 
granted  to  great  men,  whereby  right  might  be  trodden  down, 
and  the  weak  oppressed,  which  the  common  law  forbiddeth, 
as  men  to  grant  before  they  be  in  possession."  Co.  Litt.,  § 
847.  In  Greenleaf's  Cruise  on  Real  Property  (volume  1,  tit. 
18,  c.  1,  §  15),  the  reason  of  the  rule  is  thus  given  :  "  That 
it  is  a  maxim  of  law  that  nothing  which  lies  in  action,  entry 
or  re-entry  can  be  granted  over,  in  order  to  discourage  main- 
tenance." Whatever  criticisms  may  be  made  upon  the  rea- 
sons for  the  rule  at  common  law,  it  must  be  recognized  as  a 
continuing  rule  of  property,  if  not  changed  or  done  away 
with  by  the  Revised  Statutes.  The  effect  of  section  17  of  article 
1  of  the  state  constitution  was  to  retain  so  much  of  the  com- 
mon law  of  England  as  formed  the  law  of  the  colony  of  New 
York  on  the  19th  day  of  April,  1775,  where  not  repugnant 
to  our  form  of  government,  or  inapplicable  to  our  institutions, 
and  subject  to  such  alterations  as  the  legislature  should  from 
time  to  time  make.  The  appellant  feeling  bound  to  concede 
Ihat  the  right  of  re-entry  was  not  devisable  at  common  law, 
claim  that  the  Revised  Statutes  have  altered  the  law  by  the 
provision  that  *' every  estate  and  interest  in  real  property 
descendible  to  heirs  may  be  devised."  2  Rev.  St.  p.  57,  §  2. 
Undoubtedly,  this  language  of  the  statute  of  wills  is  as  com- 
prehensive as  it  can  be  to  cover  real  interests ;  but  we  are 
remitted,  nevertheless,  to  the  inquiry  whether,  here,  what  the 
grantor  had,  with  reference  to  the  estate  she  had  granted, 
amounted  in  law  to  an  estate  or  interest  in  the  real  property, 
and  therein  lies  the  difficulty.  At  common  law  it  was  only  a 
possibility  of  reverter,  and  not  a  reversion.  4  Kent,  Comm. 
870;  Martin  v.  Strachan,  5  Term  R.  107.  Until  the  hap- 
pening  of  the  breach  of  the  express  condition  in  the  deed  and  a 
revesting  of  the  estate  through  re-entry,  the  whole  title  was 
in  the  grantee.  Have  the  Revised  Statutes  changed  the 
grantor's  status?  In  chapter  1,  part  2,  of  the  Revised  Stat- 
utes, upon  the  nature,  qualities,  and  alienation  of  estates  in 
real  property,  article  1  of  title  2  creates  various  estates  in  lands, 
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and  divides  them  into  those  in  possession  and  in  expectancy. 
The  latter  class  is  again  divided — First,  in  future  estates  lim- 
ited to  commence  in  possession  at  a  future  day,  either  without 
the  intervention  of  a  precedent  estate,  or  on  the  determina- 
tion of  a  precedent  estate ;  and,  second,  into  reversions,  which 
latter  are  defined  to  exist  where  the  Residue  of  an  estate  is 
left  in  the  grantor,  or  his  heirs,  commencing  in  possession  on 
the  termination  of  a  particular  estate  granted.  By  section  85 
of  the  same  article,  it  is  also  provided  that  ''  expectant  estates 
are  descendible,  devisable,  and  alienable,  in  the  same  manner 
as  estates  in  possession."  If,  therefore,  there  was  any  estate 
left  in  Mrs.  Davey,  upon  her  grant  to  Hughes,  it  was  not  one 
known  to  our  statute  gn  real  property;  and  all  expectant 
estates,  within  which  class  it  would  have  to  fall,  are  abolished 
by  the  article,  except  such  as  are  therein  defined,  and  which 
must  be  either  estates  limited  to  commence,  in  possession  at  a 
future  day,  or  reversions.  The  real  interest  contended  for 
here  would  not  satisfy  the  requirement  of  either  class.  The 
mere  possibility  of  reverter,  which  wbs  all  there  was  in  this 
case,  could  not  be  included  within  the  "reversions"  spoken  of 
by  the  statute,  within  its  letter  or  spirit.  The  statute  of  wills, 
through  the  use  of  such  precise  words  as  "  every  estate  and 
interest  in  real  property  descendible  to  heirs,"  obviously  must 
have  reference  to  such  as  are  recognized  by  the  Revised  Stat- 
utes to  be  estates  of  inheritance.  We  would  be  without  war- 
rant in  asserting  the  existence  of  any  estate  in  Mrs.  Davey  in 
the  premises  granted  to  Hughes,  whether  at  common  law  or 
ander  the  Revised  Statutes.  She  had  an  election  to  enter  for 
condition  broken,  and  she  could  release  her  right  to  do  so.  To 
those  rights  her  heirs,  after  her  decease,  succeeded  by  force  of 
representation,  and  not  by  descent.  There  was  no  estate 
upon  which  the  statute  of  descent  could  operate ;  but,  as  heirs, 
there  devolved  upon  them  the  bundle  or  aggregate  of  the 
rights  which  resided  in  and  survived  the  death  of  the  grantor, 
their  ancestor.  Her  legal  personality  was  continued  in 
them.      • 

Sec.  268.  Same — ^Authorities  collated  and  revievred. 
An  early  and  leading  case  in  this  state  is  that  of  Nicoll  v. 
Railroad  Co.y  12  N«  Y.  121.     That  was  in  ejectment,  where 
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the  plaintiff  sought  to  recover  the  possession  of  certain  lands 
for  breach  of  the  condition  upon  which  they  had  been  granted 
by  one  Dederer  to  .  the  railroad  company.  The  plaintiff, 
through  sundry  mesne  conveyances,  claimed  to  have  acquired 
the  rights  of  Dederer  in  the  premises.  I  think  that  the  case 
fairly  presented  the  question  which  is  involved  in  the  present 
case,  for  the  right  of  entry,  if  assignable  by  a  grantor  upon 
condition  at  all,  could  as  effectually  be  assigned  through  deed 
as  through  a  testamentary  devise.  It  was  held  that  the 
grantee  in  the  original  deed  of  the  lands  took  a  fee  upon  con- 
dition subsequent,  and  the  discussion  turned  upon  whether 
the  grantor  in  that  deed,  when  he  subsequently  conveyed  to 
the  plaintifi^s  predecessor  in  interest,  had  any  assignable  inter- 
est in  the  premises.  That  question  was  answered  in  the  neg- 
ative, there  having  been  no  forfeiture.  It  was  said  that  '^  a 
mere  failure  to  perform  a  condition  subsequent  does  not  divest 
the  estate.  The  grantor  or  his  heirs  may  not  choose  to  take 
advantage  of  the  breach,  and,  until  they  do  so,  by  entry,  or 
by  what  is  now  made* by  statute  its  equivalent,  there  is  no 
forfeiture  of  the  estate.  This  was  the  common  law,  and  it 
has  not  been  altered  by  statute,  so  as  to  give  a  right  of  entry 
to  an  assignee,  in  any  instance,  not  coupled  with  a  reversion- 
ary interest,  as  in  the  case  of  estates  for  years  and  for  life, 
except  in  cases  of  leases,. or  rather  of  grants  in  fee,  reserving 
rent."  After  speaking  of  the  change  made  in  England  by  82 
Hen.  VIII,  c.  84,  and  in  our  Revised  Statutes,  which  per- 
mitted the  assignment  of  a  right  of  entry  in  case  of  grants,  or 
leases  in  fee  reserving  rents,  and  of  leases  for  lives,  or  for 
years,  the  opinion  continues  :  '^  There  was  a  reason  for  the 
statutory  change  in  the  particular  cases  mentioned,  for  in  them 
the  grantor  had  an  interest  independent  of  the  possibility  of 
reverter.  *  *  *  But  where  a  fee  simple,  without  a  reser- 
vation of  rents,  is  granted  upon  a  condition  subsequent,  as  in 
this  case,  there  is  no  estate  remaining  in  the  grantor.  There 
is  simply  a  possibility  of  reverter,  but  that  is  no  estate.  There 
is  not  even  a  possibility  coupled  with  an  interest,  bat  a  bare 
possibility  alone."  The  question  is  then  considered  whether 
the  grantor  in  the  deed  to  the  railroad  company  might  have 
had  an  expectant  estate  under  the  Revised  Statutes,  and  it 
was  held  that  the  statute  has  furnished  a  definition  of  the 
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term  ''  expectant  estates/*  which  shows  that  they  are  not  in 
the  least  applicable  to  such  a  case.  It  was  observed  that^ 
though  *'  they  include  every  present  right  and  interest,  either 
vested  or  contingent,  which  may  by  possibility  vest  at  a  future 
day,  yet  they  do  not  include  the  mere  possibility  of  a  reverter, 
which  the  grantor  has  after  he  has  conveyed  in  fee  on  condi- 
tion subsequent."  Under  hill  v.  Railroad  Co,,  20  Barb.  465> 
was  in  ejectment ,  to  recover  land  which  had  been  granted  to 
the  defendant  upon  condition  subsequent.  Subsequently  to 
the  conveyance  to  the  railroad  company,  the  grantor  therein 
made  a  deed  to  the  plaintiff  of ''the  lands,  premises,  cove- 
nants, and  conditions,  rights  o^  action,  interest,"  etc.,  grow- 
ing out  of  the  first  deed  and  its  covenants.  Allen,  J.,  speak* 
tng  for  the  court,  followed  the  authority  of  the  Nicoll  case, 
and  said  :  ''  I  come  to  the  conclusion  that  the  effect  of  the 
omission  to  perform  the  condition  by  the  defendant  was  to 
give  the  grantors,  or,  in  case  of  their  death,  their  heirs,  the 
right  of  entry,  but  that  no  action  can  be  maintained  by  the 
assignee  to  recover  the  land,  whether  the  breach  was  before 
or  after  the  assignment,  and  that  the  court  was,  therefore, 
right  in  so  holding  at  the  circuit."  In  F(mda  v.  Sage,  46 
Barb.  109,  Johnson,  J.,  said,  with  respect  to  a  condition  sub* 
sequent  in  a  deed  :  '^  It  seems  to  be  well  settled  upon  abund* 
ant  authority,  that  a  condition  in  a  conveyance  can  only  be 
reserved  for  the  benefit  of  the  grantor  of  the  estate  and  his 
heirs,  and  that  no  stranger  can  take  advantage  of  the  breach 
of  a  condition."  He  cites  various  authorities  and  the  Nicoll 
case,  and  observes  that  '^  until  re-entry  by  the  grantor,  or  his 
heirs,  the  estate  is  not  forfeited,  but  remains  in  the  grantee." 
In  Towle  v.  Rcmsen,  70  N.  Y.,  at  page  812,  it  was  held,  upon 
the  authority  of  the  Nicoll  case,  that  the  interest  of  a  grantor 
upon  condition  subsequent  is  a  mere  possibility  of  reversion, 
incapable  of  assignment.  ' '  There  is  no  interest  to  assign 
before  the  breach,  and  after  that  the  right  of  entry  is  not 
capable  of  being  transferred."  So  lately  as  in  Vail  v.  Rail- 
road Co.,  106  N.  Y.,  at  page  287  (12  N.  E.  Rep.  608;  60 
Am.  Rep.  449),  it  was  said  by  the  present  chief  judge  that, 
"•  when  a  conveyance  in  fee  is  made  upon  a  condition  subse- 
quent, the  fee  remains  in  the  grantee  until  breach  of  conai* 
tion  and  a  re-entry  by  the  grantor."    And,  again,  *•  There 
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are  no  words  limiting  the  estate  conveyed,  or  which  rebut  the 
statutory  presumption  that  the  grantors  intended  to  convey  all 
their  estate  in  the  land.     The  possibility  of  reverter,  merely, 
is  not  an  estate  in  land,  and,  until  the  contingency  happens, 
the  whole  title  \s  in  the  grantee."     The  deed  in  that  case  was 
assumed,  for  the  purpose  of  the  expressions,  to  convey  upon  a 
condition  subsequent.     Jackson  v.  Varick^  7   Cow.   288,  to 
which  our  attention  is  called,  is  not  in  point,  for  the  question 
involved  was  expressly  stated  to  be  **  whether  the  owner  in 
fee  can  devise  land  which,  at  the  time  of  the  devise,  and  of 
his  death,  is  in  the  adverse  possession  of  anothef ;     *     *     * 
whether  a  person  having  a  right  of  entry  in  fee  simple  shall  be 
said  to  have  an  estate  of  inheritance  in  lands,  tenements,  or 
hereditaments,  in  the  language  of  our  statute  of  wills."     The 
discussion  turned  upon  the  question  of  seisin,  and  it  was  held 
that  the  ancestor  was  seised,  although  there  might  have  been 
an  adverse  possession,  and  that  his  right  of  entry  was  devis- 
able, within  the  statute  of  wills.     In  a  case  arising  in  the 
courts  of  the  state  of  New  Jersey,  the  common-law  rule  in 
question   was  considered  in   language  which  I  shall  quote. 
That  was  the  case  of  Southard  v.  Railway  Co.y  26  N.  J.  Law, 
at  page  21,  and  it  was  said  :     **  If,  however,  the  evidence  had 
clearly  established  a  breach  of  the  condition  and  a  consequent 
forfeiture  of  the  estate,  the  plaintiflF  could  not  have  availed 
herself  of   the  forfeiture.     She  claims,  not  as  heir,  but  as 
devisee  of  the  grantor.     She  is  a  privy  in  estate  and  not  a 
privy  in  blood.     It  is  a  rule  of  the  common  law  that  none 
may  take  advantage  of  a  condition  in  deed  but  parties  and 
privies  in  right  and  representation,  as  the  heirs  of  natural  per- 
sons and  the  successors  of  politic  persons,  and  that  neither 
privies  nor  assignees,  in   law  (as  lords  by  escheat),  nor  in 
deeds  (as  grantees  of  reversions),  nor  privies  in  estate  (as  he 
to  whom  the  remainder  is  limited),  shall  take  benefit  of  entry 
or  re-entry  by  force  of  a  condition.     Shep.  Touch.  149;  Co. 
Litt.  214,  a;  Litt.  §  847;  Docf.  &  Stud.  161,  c.  20;  Perk. 
§  880 ;  4  Kent,  Comm.  127 ;  2  Cruise,  Dig.  c.  2,  §  49."   .  See, 
also,  upon  this  subject,  Schulenhcrg  v.  Harriman^  21  Wall. 
44,  and  Ruch  v.  Rock  Island,  97  U.  S.  698. 

In  this  case,  as  it  is  in  every  case  of  a  deed  of  the  fee  upon 
condition  subsequent,  the  grantor  parted  with  every  interest 
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and  estate  in  the  real  property  conveyed.  That  was  her  inten- 
tion, within  the  legal  presumption  from  the  terms  of  the  deed, 
and  it  was  also  the  legal  presumption  that  the  condition 
would  be  performed  by  the  grantee.  That  which  the  grantor 
retained  was  never  regarded  as  an  interest  in  real  property,  or 
as  an  assignable  chose  in  action,  and  cannot  be  deemed  such 
through  any  construction  of  our  statute.  Until  the  law  is 
changed  by  some  legislation,  it  must  be  regarded  as  still  the 
settled  rule  that  no  one  can  take  advantage  of  the  breach  of  a 
condition  subsequent,  annexed  to  the  grant  of  a  fee,  but  the 
grantor  or  his  heirs,  or,  in  the  case  of  an  artificial  person,  its 
successors.  Every  estate  and  interest  formerly  enjoyed  by  the 
grantor  were  vested  by  the  deed  in  the  grantee.  He  under- 
took and  agreed  to  perform  the  condition  which  is  annexed  to 
the  grant,  and  the  presumption  was  that  he  would  perform. 
If  he,  or  those  who  succeeded  in  interest,  failed  to  do  so,  with- 
in a  reasonable  time,  then  it  became  optional  with  thegrantoi 
to  enter  for  breach  of  the  condition,  and  to  have  a  forfeiture 
of  the  estate  declared.  The  grantor  having  died,  the  right  to 
insist  upon  a  forfeiture  for  breach  of  the  condition  remained 
in  the  heir,  as  the  person  who  occupies  the  place  of  the 
deceased. 

Sec.  269.  Condition  subsequent — Running  vrith  the 
land.  The  further  point  is  made  by  the  appellants  that,  it 
the  clause  in  the  deed  to  Hughes  created  a  condition  subse*^ 
quent,  it  could  not  be  broken  after  his  death,  as  there  was  nc 
mention  therein  of  his  heirs,  executors,  or  assigns.  I  do  not 
think,  upon  reading  the  whole  of  the  habendum  clause  in  the 
deed,  that  we  can  say  that  the  condition  amounted  only  to  a 
personal  covenant  with  the  grantor.  The  language  is,  **  To 
have  and  to  hold  the  *  *  *  premises  *  *  unto  the 
said  party  of  the  second  part,  his  heirs  and  assigns,  to  his  and 
their  own  proper  use,  etc.,  forever  upon  the  conditions  follow- 
ing, to- wit :  That  said  party  of  the  second  part  shall  conse- 
crate, or  cause  to  be  consecrated,  the  said  property,  for  the 
purpose  of  erecting  a  church  building,"  etc.  The  intention 
seems  plain  that  the  conveyance  of  the  estate  was  upon  con- 
dition, and  I  do  not  think  that  the  construction  is  permitted 
that  it  was  a  mere  covenant  on  the  part  of  the  grantee,  per 
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sonal  to  him.  The  condition  was  one  which,  in  its  nature 
was  so  annexed  to  the  conveyance  by  the  deed  as  to  qualify 
it.  2  Washb.  Real  Prop.  p.  455.  The  language  does  not 
provide  that  the  party  of  the  second  part  alone  shall  ^conse- 
crate, but  that  he  shall  cause  to  be  consecrated  the  property ; 
and  therefore  it  was  within  his  power,  if  he  did  not  do  so 
himself,  to  provide,  in  any  disposition  which  he  made  of  it, 
that  his  successors  in  interest  should  do  so.  They  took  the 
estate  with  knowledge  of  the  condition  affecting  its  title,  and 
can  not  complain  if  bound  by  it.  It  seems  to  me  that  the 
natural  and  ordinary  interpretation  of  the  habendum  clause  is 
to  create  a  condition  subsequent,  as  the  efiPect  of  which,  in  case 
of  a  failure  to  perform  it,  within  a  reasonable  time,  on  the 
part  of  Hughes,  or  his  heirs  or  assigns,  the  estate  granted 
might  be  defeated,  at  the  option  of  Mrs.  Davey  or  her  heirs. 
The  language  of  the  clause  is  not  merely  descriptive  of  the 
consideration  upon  which  the  deed  was  given,  but  qualified 
the  conveyance  to  the  extent  or  in  the  manner  named.  Con- 
sidering the  purpose  of  the  grant  by  Mrs.  Davey,  we  could 
not,  with  reasonableness  of  construction,  say  that  the  con- 
dition she  imposed  was  merely  personal  to  Archbishop 
Hughes. 

A  careful  consideration  of  these  questions,  and  no  others 
require  discussion  here,  must  lead  us  to  the  conclusion  that 
the  appeal  cannot  be  sustained.  The  judgment  should  be 
affirmed,  with  costs.     All  concur.    Judgment  affirmed. 

Sec.  270.  Conveyance  and  devise  of  reverter  or 
right  to  re-enter  for  breach  of  condition.  A  mere  naked 
possibility  of  reverter  cannot  be  devised  or  alienated.  Trustees  of  Pres» 
hyterian  Church  v.  Venable,  159  111.  215  (42  N.  E.  Rep.  836;  60  Am.  St- 
Rep.  159).  It  is  not  an  estate  in  land,  and  until  the  contingency  happens 
the  whole  title  is  in  the  grantee.  Vail  v.  Long  Island  B.  Co.,  106  N.Y.  283 
(12  N.  E.  Rep.  607;  60  Am.  Rep.  449).  Citing.  Oraig  v.  Wells,  11  N.  Y. 
315;  2iieoa  v.  New  York  and  E.  B,  Co,,  12  N.  Y.  121;  4  Kent  Coram.  370; 
Kenney  v.  Wallace,  24  Hun.  478.  The  right  of  re-entry  for  a  breach  of  a 
condition  subsequent  is  not  assignable  before  the  breach.  Ohio  Iron  Co* 
v.  Auburn  Iron  Co.,  64  Minn.  404  (67  N.  W.  Rep.  221);  Berenbroick  v.  8L 
Luke's  Hospital  in  City  of  New  York,  48  K.  Y.  Sup.  363.  In  the  last  case 
the  court  say:  "  It  is  well  settled  that  where  a  deed  of  property  in  fee  is 
made,  with  a  condition  subsequent  imposed,  and  a  right  of  re-entry 
''eserved  to  the  grantor,  the  right  of  re-entry  is  a  mere  right  in  action,  and 
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not  an  interest  in  the  land;  that  it  is  not  assignable  nor  grantable;  that  it 
descends  to  the  grantor's  heirs,  but  does  not  pass  by  a  conveyance.  And 
any  deed  by  which  the  original  grantor,  or  his  heirs,  undertakes  to  trans- 
fer, assign  or  grant  the  land,  or  the  reversion  of  it,  while  it  may  be  inef- 
fectual to  convey  title  to  the  grantee,  does  operate  to  put  an  end  to  the 
rights  of  the  grantor.  6  Am.  &  Eng.  Enc,  Law,  904;  UnderhiUv.  Railroad 
Co.,  20  Barb.  455;  Post  v.  Weil,  8  Hun.  418;  Washb.  Real  Prop.  (5th  Ed.) 
118;  Tinkham  w.RaUroad  Co.,  53  Barb.  893-396;  DePeyitery,  Michael,  6  N. 
Y.  468,  606  (57  Am.  Dec.  470);  NicoU  v.  BaUroad  Co,,  12  N.  Y.  121;  T&wU 
v.  Bemsen,  70  N.  Y.  305." 

In  the  case  of  Boom  v.  Clark,  129  III.  466  (21  N.  E.  Rep.  850;  5  L. 
R.  A.  276),  it  is  said  that  "  a  breach  of  a  condition  subsequent  can  be 
taken  advantage  of  only  by  the  grantor,  his  heirs  or  devisees.**  Citing,  2 
Washb.  Real  Prop.,  11, 12,  and  this  case  is  cited  by  some  as  supporting 
the  doctrine  that  a  right  of  re-entry  for  breach  of  condition  subsequent 
may  be  the  subject  of  a  devise.  But  this  precise  point  was  not  squarely 
before  the  court  in  that  case,  and  Washburn  in  his  work  on  Real  Prop- 
erty (4th  Ed.  Vol.  2,  p.  15)  says:  "  The  law  is  not  uniform  as  to  how  far 
a  devisee  of  one  who  has  granted  an  estate  upon  condition  may  exercise 
the  right  of  defeating  it  by  entry  for  a  breach  of  the  condition.  In  New 
Jersey  it  has  been  held  that  by  the  common  law  heirs  only,  and  not  devis- 
ees pf  such  grantor,  or,  if  the  grantor  be  a  body  politic,  their  successors 
only,  could  take  advantage  of  the  breach;  neither  grantees  of  the  rever- 
sion nor  remaindermen  could  do  it,  though  now,  by  statute,  devisees  may 
there  exercise  the  right.  Whereas,  in  Massachusetts,  the  devisee  of  such 
grantor,  or  the  residuary  devisee  or  his  heir,  where  the  conditional  estate 
is  created  by  devise  in  the  same  will,  is  held  competent  to  enter  and 
defeat  the  estate  for  condition  broken,  like  an  heir  at  common  law.*'  The 
author  cites  in  support  of  the  Massachusetts  rule,  Hayden  v.  InTuibitanU 
of  StougMon,  5  Pick.  529;  Austin  v.  Parish,  21  Pick.  215;  Clapp  v. 
Stoughton,  10  Pick.  463;  but  adds  in  a  note,  "  it  should  be  understood 
that  this  apparent  departure  from  the  principle  of  the  common  law  in 
respect  to  conditional  estates  grows  out  of  the  construction  of  a  clause  in 
the  statute  of  that  state  (Rev.  Stat.,  ch.  101,  §  4),  which  is  too  late  to  con- 
trovert, however  questionable  that  construction  may  originally  have 
been.* 
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Sec.  271.  Forfeiture  of  estates — Confiscation  by 
act  of  congresSo  The  estate  forfeited  by  proceedings  to 
judgment  under  the  confiscation  act  of  congress  of  July  17, 
1862,  and  the  joint  resolution  of  the  same  date,  and  on  account 
of  the  owner  giving  aid  and  comfort  to  the  then  existing 
Rebellion,  is  the  life  estate  of  the  offender,  the  fee  remaining 
in  him  after  the  confiscation,  but  without  power  of  alienation 
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until  his  disability  is  removed ;  and  his  quitclaim  deed  of  the 
confiscated  property  before  removal  of  his  disability  is  ineffect- 
ual to  convey  title  nor  does  it  become  valid  by  the  subsequent 
removal  of  his  disability  so  as  to  prevent  the  descent  of  the 
fee  to  his  heirs.  Menger  v.  Carruthers^  8  Kan.  App.  75  (44 
Pac.  Rep.  1096).  The  court  say  :  **  While  under  the  recent 
decisions  of  the  United  States  supreme  court,  we  think  that 
the  estate  forfeited  by  the  proceedings  under  the  confiscation 
act  and  the  joint  resolution  of  congress  of  the  same  date  was 
the  life  estate  of  the  offender,  the  fee  remaining  in  him  after 
the  confiscation,  yet  he  had  no  power  of  alienating  any  inter- 
est in  the  real  estate  remaining  in  him  until  his  disability  was 
removed  by  the  amnesty  and  pardon  proclamation  of  the 
president  of  December  25,  1868.  Railroad  Co.  v.  Bosworthy 
188  U.  S.  92  (10  Sup.  Ct.  Rep.  281)  ;   yenkins  v.  Collard, 

145  U.  S.  546  (12  Sup.  Ct.Rep.  868)  ;  U.  S.  v.  Dunnington, 

146  U.  S.  888  (18  Sup.  Ct.  Rep.  79).  In  the  case  of  Jen- 
kins v.  Collardy  sufra^  Jenkins,  the  offender,  had,  prior  to  the 
issuance  of  the  proclamation  of  pardon  and  amnesty,  conveyed 
the  real  estate  confiscated  by  warranty  deed,  and  the  court 
held,  that  while  under  the  ruling  in  Wallach  v.  Van  Riswick^ 
92  U.  S.  202,  Jenkins  had,  at  the  date  of  his  conveyance,  no 
power  of  alienating  the  reversion  or  remainder  of  the  estate, 
yet  he  was  at  liberty  to  add  to  this  deed  the  ordinary  cove- 
nants of  seisin  and  warranty  and  that  the  same  legal  operation 
upon  future  acquired  interests  must  be  given  to  them  as  when 
accompanying  conveyances  of  parties  whose  property  had 
never  been  subjected  to  confiscation  proceedings ;  and  that  as 
his  deed  was  accompanied  with  a  covenant  of  seisin  on  his 
part,  and  that  he  would  warrant  and  defend  the  title  against 
the  lawful  claims  of  all  persons  whomsoever,  that  warranty 
estopped  him,  and  all  persons  claiming  under  him,  from 
asserting  title  to  the  premises  against  the  grantee  and  his 
heirs,  and  assigns,  or  conveying  it  to  any  other  party ;  and 
that  subsequently  under  the  general  amnesty  and  pardon  proc- 
lamation, any  disability  that  had  previously  rested  upon  him 
against  disposing  of  the  remaining  estate  which  had  not  been 
confiscated  was  removed,  and  he  stood,  with  reference  to  that 
estate,  precisely  as  if  no  confiscation  proceedings  had  ever 
been  had  ;  and  that  the  amnesty  and  pardon,  in  removing  the 
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liability  resting  upon  him  respecting  that  estate  inured  equally 
in  its  benefits  to  his  grantee.  In  Railroad  Co.  v.  Boswortk^ 
sufra^  it  was  held  that  a  condemnation  under  the  confiscation 
act  and  a  sale  under  the  decree  left  the  remainder,  after  the 
expiration  of  the  confiscated  life  estate,  vested  in  the  offender, 
so  that  be  could  dispose  of  it  after  receiving  a  full  pardon  of 
the  president  But  in  Chaffraix  v.  Shiff,  92  U.  S.  214,  an 
action  was  brought  for  specific  performance  of  contract  for 
the  purchase  of  real  estate.  The  contract  expressly  stipulated 
that  the  purchaser  would  not  be  bound  to  accept  the  sale  if  the 
titles  were  not  good  and  valid.  The  title  offered  was  that  of 
a  purchaser  at  a  confiscation  sale,  to  whom,  after  the  sale, 
Surget,  the  person  as  whose  property  the  land  was  confis- 
cated, had  released  without  warranty,  and  it  was  held  '  that 
such  a  title  is  not  a  complete  and  valid  one ;  that  it  is  ineffect- 
ive beyond  the  life  of  Surget,  and  that  his  release  did  not 
enlarge  it.' 
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Seic.  272.  Pee  simple  estate.  A  conveyance  execu- 
ted to  one  as  a  trustee  which  provides  that  upon  the  death  of 
the  beneficiaries  named  therein  the  estate  shall  ^'go  abso- 
lutely" to  the  children  of  one  of  them,  vests  the  title  to  the 
fee  in  such  children.  Hunt  v.  Nolen^  46  S.  C.  856  (24  S.  E. 
Rep.  810).  A  ^^^^  to  ''M  and  the  heirs  of  her  body" 
to  have  and  to  hold  unto  the  said  '^M  and  the  heirs  of 
her  body,  to  her  and  their  heirs  and  assigns,  forever"  is  held 
to  create  in  her  a  conditional  fee  which  becomes  absolute  after 
issue  bom  to  her.  Miller  v.  Graham^  47  S.  C.  288  (25  S.  E. 
Rep.  165).  A  conveyance  to  W.,  trustee,  "to  hold  as  the 
absolute  property  of  the  grantee's  wife,  naming  her,  '^  that 
she  may  have  a  permanent  home  for  her  life,  and  his  children 
by  her  a  pittance,"  is  held  to  convey  a  fee  simple  to  the  wife. 
Fackler  v.  Berry,  98  Va.  565  (25  S.  E.  Rep.  887 ;  57  Am.  St. 
Rep.  810).  Where  the  conveying  part  of  the  deed  con- 
veys an  absolute  fee  simple  estate  to  the  grantees,  a  subse- 
quent clause  providing  that  upon  the  death  of  either  of  them 
**  without  an  heir,  her  interest  to  revert  to  the  survivor," 
is  void.  111.  Rev.  Stat.,  ch.  80,  §  9,  applied.  Palmer  v.  Cook^ 
159  111.  800  (42  N.  E.  Rep.  796;  50  Am.  St.  Rep.  165). 

An  absolute  devise  in  fee  cannot  be  reduced  by  a  request 
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as  to  the  disposition  the  devisee  shall  make  of  the  estate. 
Taylor  v.  Brown,  88  Me.  56  (88  Atl.  Rep.  664)  ;  In  re 
Bellas'  Estate,  176  Pa.  122  (84  Atl.  Rep.  1008)  ;  Rogers  v. 
Winklepleck,  148  Ind.  878  (42  N.  E.  Rep.  746).  A  devise  by 
a  testator  to  his  wife,  of  a  house  and  lot,  ''to  use,  occupy 
or  dispose  of  *  *  *  as  she  may  think  proper,"  and  it  was 
directed  that,  if  sh^  ''should  continue  in  the  use,  occupation, 
and  ownership  of  the  said  house  and  lot  and  furniture  and 
household  goods  until  her  death,"  the  same  should  then  go  to 
his  children,  was  held  to  give  her  a  fee  simple  estate,  the 
limitation  over  being  void.  Benz  v.  Pabian,  54  N.  J.  Eq. 
615  (85  Atl.  Rep.  760).  Where  a  testator  by  a  joint  devise 
gives  all  of  his  property  to  his  wife  during  her  life,  and  after 
this  provision  makes  special  devises  to  other  relatives  to  take 
effect  upon  his  wife's  death,  and  at  the  conclusion  of  his  will 
gives  the  "  remainder  "  to  his  wife  "to  dispose  of  as  she  may 
choose  or  desire  at  her  death,"  it  is  held  by  the  last  clause  the 
wife  takes  a  fee  in  such  "remainder."  Byrne  v.  Weller,  61 
Ark.  866  (88  S.  W.  Rep.  421).  Where  after  giving  specific 
sums  of  money  to  his  children,  a  testator  devised  all  the  resi- 
due of  his  property,  both  real  and  personal,  to  his  wife  ''  sub* 
ject  to  a  division  among  the  aforesaid  heirs,  at  her  deaths 
in  accordance  with  their  obedience  to  her,  as  she  shall  deem 
proper,"  the  wife  took  a  fee  simple.  Rogers  v.  Winklephck^ 
148  Ind.  878  (42  N.  E.  Rep.  746).  Where  real  estate  is 
devised  in  terms  denoting  an  intention  that  the  primary  devi- 
sees shall  take  a  fee  on  the  death  of  the  testator,  coupled  with 
a  devise  over  in  case  of  his  death  without  issue,  the  words 
refer  to  a  death  without  issue  during  the  lifetime  of  the  testa- 
tor, and  the  primary  devisee,  surviving  the  testator,  takes  aa 
absolute  estate  in  fee  simple.  Foivler  v.  Duhme,  148  Ind. 
248  (42  N.  E.  Rep.  628).  See  opinion  for  extensive  collation 
of  authorities.  For  particular  devise  held  to  create  an  estate 
in  fee,  see  Potts  v.  Kline,  174  Pa.  518  (84  Atl.  Rep.  191). 

Sec.  278,  Creation  of  fee  simple-estate — Statutes 
construed.  Applying  Ala.  Code,  §  1852,  which  provides 
that  in  all  cases  where  "  absolute  power  of  disposition  is 
given,  not  accompanied  by  any  trust,  and  no  remainder  is 
limited  on  the  estate  of  the  donee  of  the  power,  he  is  entitled 
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to  an   absolute  fee,'*  it   is    held    that    where   a  devisee   is 
empowered  ^*  to  sell,  dispose,  and  enjoy  said  property  to  her 
sole  and  separate  use  during  her  natural  life,  and  to  dispose  of 
the  same  by  will  or  deed  at  any  time,"  she  takes  a  fee,  with 
power  to  mortgage.    Wells  v.  American  Mortg.  Co, ,  109  Ala. 
480  (20  So.  Rep.   186).     Applying  Ind.   Rev.  Stat.  1894,  § 
2787,   providing  that  **  every  devise   in  terms  denoting  the 
testator's  intention  to  devise  his  entire  interest  in  all  of  his 
real  or  personal  property,  shall  be  construed  to  pass  all  of  the 
estate  in  such  property,"  it  is  held  that  where  a  testatrix  by 
separate  items  devised  to  each  of  her  four  children  a  described 
tract  of  land  employing  in  each  instance  the  words  '*my  express 
will  is  that  after  my  death  my  beloved  son  (or  daughter)     * 
*    *    shall  have  and  own   in   his    (her)    name"    the  land 
described,  it  was  held  that  the  devisees  took  estates  in  fee. 
Korfy.  Gerichs,  145  Ind.  184  (44  N.  E.  Rep.  24).     Under  a 
statute  providing  that  '*  all  devises  of  real  estate  shall  pass  the 
whole  estate  of   the  testator  in    the  premises  devised,     *     * 
*     unless  it  appear  by  a  devise  over,  or  by  words  of  limita- 
tion, or  otherwise  in  the   will,  that   the  testator  intended  to 
devise  a  less  estate,"  it  is  held  that  a  devise  giving  the  husband 
or  testatrix  the  **  whole  income  while  he  lives  "  followed  by 
an  unlimited    power  of  sale,    with    no    restriction   on   the 
appropriation  of  the  proceeds,  passes  a  fee  simple.       Kieffel^ 
v.  Keppler,   178  Pa.  181  (88    Atl.  Rep.  1048).      Under  a 
statute  (Pa.  Act.  Apr.  8,  1888)  providing   that  all  devises  of 
real  estate  shall  pass  the  whole  estate  of  the  testator  in  the  prem- 
ises devised,   although  there  be  no  words  of  inheritance  or  of 
perpetuity,  unless  it  appears  by  a  devise  over,  or  by  words  of 
limitation,  or  otherwise  in  the  will,  that  the  testator  intended 
to  devise  a  less  estate,  a  devise  by  a  testator  to  his  wife,  fol- 
lowed by  the  provision,  ''  and  she  may  will  it,  I  mean  the  old 
homestead,  to  any  of  my  children  at  her  own  discretion,"  was 
held  to  vest  in  her  fee   simple.     Ahl  v.  Bosler^  175  Pa.  526 
(84  Atl.  Rep.  805). 

Sec.  274.  Estates  tail.  In  Connecticut  a  devise  to  a 
testator's  child  to  go  to  the  children  of  other  devisees  if  the 
devisee  ** should  die  without  issue"  creates  an  estate  tail  in 
the  first  devisee  which  is  not  enlarged  by  the  birth  of  issue 
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and  his  issue,  if  any  there  be,  take  by  way  of  contingent 
remainder.  5/.  John  v.  Dann^  66  Conn.  401  (84  Atl.  Rep. 
110).  Where  a  testator  devised  land  to  his  wife  for  life  and 
then  provided  as  follows :  '^I  leave  and  bequeath  unto  my 
granddaughter  Nancy  Ramsey  all  the  real  property  that  my 
wife  enjoys  during  her  life,  and  at  my  wife's  death  I  bequeath 
the  same  property  that  she  held  during  her  life  to  Nancy  Ram- 
sey and  to  the  heirs  of  her  body ;  but  if  she  should  die  and 
leave  no  child  or  children,  then  in  such  a  case  the  said  prop- 
erty shall  be  sold  to  the  best  advantage,  and  equally  divided 
among  my  other  legatees  and  their  heirs,"  it  was  held  that 
upon  the  widow's  decease  N.  R.  took  an  estate  tail,  and  the 
'^ other  legatees  and  their  heirs"  an  executory  estate  in  fee. 
A  tenant  in  tail  may  bar  the  entail  by  a  conveyance  under  Pa. 
Act  1799,  and  a  reconveyance  to  such  tenant  vests  in  him  a 
fee  and  bars  all  executory  devises.  Ralston  v.  Truesdell^  178 
Pa.  429  (85  Atl.  Rep.  818). 

Sec.  275.  Estates  tail — Conversion  into  other  estates. 
A  devise  to  trustees  in  trust  for  the  daughter  of  the  testator, 
naming  her,  '*  and  all  her  children,  if  she  shall  have  any," 
was  held  to  vest  a  fee  in  the  daughter,  she  having  no  children 
at  the  death  of  the  testator,  which  was  not  divested  by  the 
birth  of  children  subsequently.  Silliman  v.  Whitaker^  119 
N.  C.  89  (25  S.  E.  Rep,  742).  The  court  say  :  "  It  was  set- 
tled in  Wild's  case,  6  Coke,  17,  decided  in  the  forty-first 
year  of  Elizabeth  (1595),  that  a  devise  to  B.  and  his  (or  her) 
children,  B.  having  no  children  when  the  testator  died,  is  an 
estate  tail.  If  he  have  children  at  that  time,  the  children 
take  as  joint  tenants  with  the  parent.  This  has  been  uni- 
formly followed  in  England.  In  the  late  case  in  the  House 
of  Lords  of  Clifford  v.  Koe^  5  App.  Cas.  447,  Wild's  case  was 
reaffirmed;  opinions  being  delivered  seriatim  by  Lord  Chan- 
cellor Selborn,  Lord  Hatherly,  Lord  Blackburn,  and  Lord 
Watson,  unanimously  sustaining  Wild's  case,  and  stating  that 
*  for  these  three  hundred  years  it  has  been  the  uniform  ruling* 
in  England.  Theob.  Wills,  884;  Hawk.  Wills,  198  In  this 
country,  estates  tail  having  been  turned  into  fee  simple, while 
Wild's  case  has  been  uniformly  followed  as  in  England,  it 
has   been  with   the  necessarv   modification   that,  where  the 
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devise  is  to  B.  and  his  children,  if  he  have  no  children  at  the 
testator^s  death  B.  takes  a  fee  simple,  instead  of  an  estate  tail, 
and  fufther  (by  virtue  of  our  statutes),  if  there  are  children  of 

B,  at  the  testator's  death,  the  father  and  children  take  as  ten- 
ants in  common,  instead  of  joint  tenants.  Wheatland  v. 
Dodge^  10  Mete.  (Mass.)  502;  Nightingale  v.  Burrelly  15 
Pick.  104,  on  page  114;  8  Jarm.  Wills,  174;  Schouler,  Wills, 
§§  655,  556.  This  has  always  been  the  ruling  in  North  Caro* 
lina,  as  was  held  in  Hunt  v.  Satterwhite^  85  N.  C.  74,  citing 
with  approval  Wild's  case  and  precedents  in  our  reports;  and 
Smith,  C.  J.,  adds  that  the  interposition  of  a  trustee  is  obvi- 
ously to  secure  the  property  for  the  use  of  the  mother  and  her 
children,  and  cannot  change  the  construction  of  the  devise. 
This  case,  in  turn,  was  approved  by  Merrimon,  J.,  in  Hamf* 
tim  V.  Wheeler,  99  N.  C.  222  (6  S.  E.  Rep.  286),  in  which  he 
cites  the  additional  cases  of  Moore  v.  Leach,  60  N.  C.  88 ; 
Chestnut  v.  Meares,  56  N.  C.  416,  and  Gay  v.  Baker,  58  N. 

C.  844  (78  Am.  Dec.  229),  and  states  that '  the  rule  is  clearly 
settled,  and  we  need  not  advert  further  to  it.' " 

Sec.  276.  Shelley's  case.  The  rule  prevails  in  North 
Carolina  and  is  held  to  apply  to  a  deed  to  persons  named,  **  to 
have  and  to  hold  the  same  to  their  use  during  the  term  of 
their  natural  lives,  and  then  to  their  heirs  after  them."  Nich* 
ols  V.  Gladden,  117  N.  C.  497  (28  S.  E.  Rep.  459).  But  it 
is  held  not  to  apply  to  a  conveyance  to  P.  for  life,  '*  and,  at 
her  death,  then  the  same  shall  go  and  descend  to  the  heirs  of 
said  P.,  which  have  been  or  may  be  begotten  on  the  body  of 
said  P.  by  her  present  husband,  the  said  L.,  to  them,  the  heirs 
of  said  P.  and  L.,  their  heirs  and  assigns  forever."  Dawson 
V.  ^uinnerly,  118  N.  C.  188  (24  S.  E.  Rep.  488).  Where 
the  testator  devised  land  to  his  son  to  have  and  hold  '^  during 
the  full  term  of  his  natural  life,  and,  after  his  death  "  to  go  to 
the  "  heirs  of  his  body,  by  him  begotten,  if  there  be  any  such 
heirs,  him  surviving,"  the  rule  was  held  not  to  apply  and  the  son 
took  only  a  life  estate.  Granger  v.  Granger,  147  Ind.  95 
(44  N.  E.  Rep.  189 ;  86  L.  R.  A.  186).  It  applies  to  a  devise 
of  land  to  a  testator's  daughter  '^  during  her  natural  life,  and 
at  her  decease  to  be  equally  divided  between  the  heirs  of  her 
body,"  the  words  **  equally  divided  "  not  having  the  effect  of 
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changing  the  words  **  heirs  of  her  body"  into  words  of  pur- 
chase. Holt  V.  PicMttt,  111  Ala.  862  (20  So.  Rep.  482).  A 
devise  in  trust  of  a  beneficial  interest  for  life,  subject  to  the 
discretion  of  the  trustee,  with  power  in  the  beneficiary  to 
direct  its  disposition  by  will  after  his  death,  and  in  default 
thereof  to  his  heirs  at  law,  is  within  the  rule  and  carries  an 
equitable  fee  in  the  estate  held  by  the  trustee,  and  when  it 
appears  that  there  is  no  reason  for  retaining  the  trust  the  ben- 
eficiary is  entitled  to  a  conveyance  of  the  legal  estate,  d/w* 
ing  V.  Dodge,  19  R.  I.  605  (85  Atl.  Rep.  809). 

Sec.  277.  Creation  of  life  estates.  The  addition  of 
the  power  of  disposal  to  an  express  devise  of  a  life  estate  does 
not  enlarge  the  estate  to  a  fee  simple.  Evans  v.  Polks ^  185 
Mo.  897  (87  S.  W,  Rep.  126)  ;  Wooster  v.  Cooper,  68  N.  J. 
£q.  682  (88  Atl.  Rep.  1050).  A  provision  in  a  will  that  the 
testator  '^  loans  "  certain  real  estate  to  his  wife,  during  her 
natural  life  creates  in  her  a  life  estate.  Robertson  v.  Hardy* s 
Adm'r,  Va.  (28  S.  E.  Rep.  766).  A  devise  by  a  tes- 
tator to  his  wife  of  a  "  brick  store  building  "  situated  on  cer- 
tain described  lots,  '*  and  the  proceeds  arising  therefrom,  and 
all  the  loose  property,  at  her  death  it  goes  to  my  daughter.  A." 
is  held  to  g^ve  the  wife  only  a  life  estate  in  the  property. 
Rice  V.  Moyer,  97  la.  96  (66  N.  W.  Rep.  94).  A  will  devis- 
ing  '*  all  the  rest  and  residue  of  my  estate,  both  real  and  per- 
sonal, and  wherever  situated,  I  give,  devise,  and  bequeath  to 
my  said  wife,  to  be  used  and  appropriated  by  her,  as  much  as 
she  may  wish  for  her  happiness,  without  any  restrictions  or 
limitations  whatsoever;  and  upon  the  decease  of  my  said  wife, 
and  after  the  payment  of  all  her  debts  and  the  settlement  of 
her  estate,  I  give,  devise,  and  bequeath  whatever  of  prop- 
erty or  estate  of  such  residue  and  remainder  shall  remain  undis- 
posed of  at  the  decease  of  my  said  wife,"  to  A.  as  trustee  to 
distribute  as  directed,  was  held  to  give  the  wife  a  life  estate 
only.  Mansfield  v.  Shelton,  67  Conn.  890  (85  Atl.  Rep.  271 ; 
52  Am.  St.  Rep.  285) .  Where  a  testator's  devise  to  his  wife 
recites  that  it  is  **  to  go  "  to  her  "  during  her  natural  life  time ; 
she  to  have  the  entire  control  of  the  same ;  "  and  repeats  that 
it  is  **  to  go  to  her,  for  her  to  have  the  full  control  of  the  same 
as  long  as  she  lives,"     ♦     ♦     ♦      "  and  after  her  death  what 
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18  left  to  go  to  A.  W.  C.  and  L.  B.  and  her  children/'  it  is 
held  that  the  widow  takes  a  life  estate,  without  any  power  of 
disposition  and  by  the  words  *^  what  is  left "  the  testator 
intended  to  include  in  the  bequest  over  the  entire  property 
which  should  be  in  the  hands  of  the  life  tenant  at  her  death, 
whether  it  had  been  diminished  by  losses  or  increased  by 
profits,  or  whether  it  consisted  of  personal  property,  or  had 
been  invested  in  real  estate.  Bramell  v.  Cole^  186  Mo.  201 
(87  S.  W.  Rep.  924;  58  Am.  St.  Rep.  619).  In  construing  a 
will  providing  that  '^  after  all  my  lawful  debts  are  paid  and 
discharged,  the  residue  of  my  estate,  real  and  personal,  I  give, 
bequeath,  and  dispose  of  as  follows,  to-wit :  To  my  beloved 
wife,  certain  described  real  estate  and  all  of  my  personal 
property  subject  to  certain  debts;  ♦  ♦  •  <*  the  balance  of 
my  estate  I  will  to  my  wife  during  her  natural  life."  ♦  •  ♦ 
''  At  her  death  she  may  will  one-half  of  the  estate  to  whom 
she  will ,"  it  was  held  that  it  appearing  that  the  testator  owned 
no  other  real  estate  than  that  described  in  the  first  devise  to 
his  wife,  the  words  '*  balance  of  my  estate"  referred  to  this 
land,  and  the  widow's  interest  was  limited  by  the  last  clause 
to  a  life  estate  in  the  whole  with  power  to  dispose  of  half  of 
it  by  will.  Lomax  v.  Shinn,  162  111.  124  (44  N.  E.  Rep. 
495). 

A  devise  to  the  testator's  son,  *^and  after  his  decease  said 
real  estate  to  belong  to  his  heirs,"  gives  the  son  only  a  life 
estate  with  remainder  to  his  heirs  which  they  take  as  purchas- 
ers under  2  How.  Ann.  Mich.  Stat.,  §  5544.  Defrees  v.  Lake^ 
109  Mich.  415  (67  N.  W.  Rep.  605;  82  L.  R.  A.  744).  A 
devise  by  a  testator  to  his  son  to  have  and  hold  "  during  the 
full  term  of  his  natural  life,  and  after  his  death  "  to  go  to  '*  the 
heirs  of  his  body,  by  him  begotten,  if  there  be  any  such  heirs, 
him  surviving,"  and  if  no  such  heirs  exist,  to  go  to  another, 
gives  the  son  only  a  life  estate.  Grangar  v.  Granger^  147 
Ind.  95  (44  N.  E.  Rep.  189;  88  L.  R.  A.  186).  Under  III. 
Rev.  Stat.,  ch.  80,  §  18,  providing  that  "every  estate  in  lands 
which  shall  be  granted,  conveyed  or  devised,  although  other 
words  heretofore  necessary  to  transfer  an  estate  of  inheritance 
be  not  added,  shall  be  deemed  a  fee  simple  estate  of  inheri- 
tance, if  a  less  estate  be  not  limited  by  express  words,  or  do 
not  appear  to  have  been  granted,  conveyed  or  devised  by  con- 
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fitruction  or  operation  of  law,'*  it  is  held  that  a  residuary 
devise  by  a  testator  to  his  son  of  all  his  property,  *'  and  in 
case  of  his  death  without  leaving  heirs  of  his  own,  the  whold 
shall  then  revert  to  my  heirs ;  but  should  he  have  heirs  of  his 
own  body  at  his  decease,  they  shall  share  equally  with  the  rest' 
of  my  heirs,"  vests  only  a  life  estate  in  the  son.  T!komas  ▼• 
Miller,  161  111.  60  (48  N.  E.  Rep.  848). 

A  devise  giving  to  the  testator's  sister  **'  all  the  estate  of 
which  I  may  die  possessed,  for  her  sole  use  and  benefit  during 
her  natural  life,  and,  after  her  death,  I  direct  division  as  set 
out  in  clause  three,"  gives  the  sister  a  life  estate.  Smith  v. 
Runnels,  97  la.  55  (65  N.  W.  Rep.  1002).  A  devise  by  a 
testator  to  his  daughter  R.  ''to  be  held  and  enjoyed  by  her 
during  her  natural  life,  and  after  her  death  to  be  equally 
divided  among  her  children,  if  she  shall  leave  children,  and, 
if  not,  then  to  be  equally  divided  among  my  other  children,  to 
be  held  by  them  in  the  manner  before  described,"  was  held  to 
create  an  estate  in  R.  for  her  life  with  remainder  to  the  testa- 
tor's other  children,  contingent  upon  the  death  of  the  life  ten* 
ant  without  children  her  surviving.  Rosenau  v.  Childress^ 
111  Ala.  214  (20  So.  Rep.  95).  Where  a  testator  provided 
for  a  division  of  his  property  among  his  children  when  they 
should  become  of  age  or  marry,  and  if  the  executor  should  sell 
the  estate  before  such  times,  then  upon  either  of  the  children 
arriving  at  age  or  marrying  they  should  be  entitled  to  their 
distributive  interest,  and  that  "  the  portion  that  either  of  my 
daughters  may  be  entitled  to  ♦  ♦  ♦  I  give  to  her  during 
the  term  of  her  natural  life,  ♦  ♦  ♦  and  at  her  death  I  give 
and  bequeath  the  same  to  such  issue  of  her  body  **  as  may 
then  be  living,  it  is  held  that  the  daughter  took  only  a  life 
estate  whether  the  estate  was  divided  with  or  without  a  sale. 

Wood  V.  Wood,  45  S.  C.  590  (28  S.  E.  Rep.  950).     Particu- 
lar instruments  construed  and  held  to  create  a  life  estate. 

Verhine  v.  Ragsdalc,  96  Tenn.  582  (85  S.  W.  Rep.  556) ; 
Campbell  \,  Noble,  110  Ala.  882  (19  So.  Rep.  28). 

Sec.  278.  Conveyance  of  life  estate.  A  life  estate  is 
alienable.  Ridgely  v.  Cross,  83  Md.  161  (34  Atl.  Rep.  469). 
A  remainderman  may  ratify  a  conveyance  of  the  fee  by  the 
life  tenant  by  receiving  the  proceeds  thereof  and  acquiescing 
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in  the  possession  of  the  grantee.  Town  of  Ans(mia  v.  Cooper ^ 
66  Conn.  184  (88  Atl.  Rep.  906).  Construing  an  instrument 
executed  by  a  remainderman  to  a  life  tenant  empowering  her 
to  lease  the  property  *'  for  and  during  such  term  or  terms  of 
years  as  to  her  may  seem  meet  and  proper,  and  to  such  persons 
as  she  may  deem  proper :  provided,  that  no  such  term  or  terms 
of  demise  shall  exceed  the  period  of  16  years,  and  shall  contain 
no  clause  of  renewal,"  and  that  **  nothing  herein  contained 
shall  be  so  construed  as  to  authorize  such  life  tenant  to  lease, 
demise  or  convey  the  said  premises,  or  any  part  thereof,  for 
any  longer  period  than  15  years,"  etc.,  it  was  held  that  if  she 
survived  the  expiration  of  the  lease  for  one  term  of  15  years 
she  could  execute  another  for  a  like  term ;  but  a  lease  by  her 
to  begin  in  the  future  was  void  and  was  not  validated  by  the 
fact  that  she  was  living  at  the  future  date  at  which  such  lease 
was  to  begin.  Taussing  v.  Reel^  184  Mo.  580  (84  S.  W. 
Rep.  1104). 

Sec.  279.  Conveyance  of  life  estate — Rights  of 
grantee  assuming  incumbrance.  Where,  as  a  part  of  the 
consideration  for  a  conveyance  by  a  life  tenant  of  his  estate, 
the  purchaser  agrees  to  extinguish  certain  outstanding  certifi- 
cates of  a  foreclosure  sale  of  the  lands,  he  cannot,  by  taking 
an  assignment  thereof  afterward  obtain  a  sherifT's  deed  and 
assert  such  title  against  the  remainderman,  nor  can  he  enforce 
contribution  against  him  by  showing  that  he  thought  he  was 
obtaining  the  fee  by  the  conveyance  from  the  life  tenant,  the 
latter's  estate  appearing  clearly  of  record.  Marshall,  J.,  dis* 
senting.  Melms  v.  Pahst  Brewing  Co.,  98  Wis.  140  (66  N. 
W.  Rep.  244). 

Sec.  280.  Rights  of  life  tenant  and  remainderman. 
The  estate  of  one  who  has  only  the  right  to  the  rents  and 
profits  of  lands  terminates  at  his  death.  Sidway  v.  Nichol, 
62  Ark.  146  (84  S.  W.  Rep.  529).  The  tenant  or  owner  of 
an  estate,  during  life  or  widowhood,  as  a  rule,  cannot  waste 
or  encroach  upon  the  corpus,  but  is  limited  to  the  enjoyment 
of  the  income  and  profits ;  however,  this  rule  is  not  of  univer- 
sal application,  and  the  life  tenant  may,  under  some  circum- 
istances  and  when  necessary,  be  allowed  to  encroach  upon  the 
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corpus  of  the  estate.      Wooten  v.  HousCy        Tenn.  (86  S. 

W.  Rep.  082).  As  to  the  rights  of  a  life  tenant  in  natural 
gas  under  the  land,  see  Gerkins  v.  Kentucky  Salt  Co.^  Ky. 
(86  S.  W.  Rep.  1 ) .  Where  a  mining  lease  is  executed  by 
life  tenants  and  the  trustees  of  the  remaindermen,  the  former 
are  entitled,  during  their  lives,  to  the  income  arising  from  the 
royalties  accruing  under  such  lease,  and  at  their  death  the 
corpus  of  the  fund  should  go  to  the  remaindermen.  Blakley 
V.  Marshall,  174  Pa.  425  (84  Atl.  Rep.  564).  Where  a  tes- 
tator  devised  property  to  be  held  in  trust  and  managed  by  his 
executors,  the  net  *'  income  and  profits  "  after  deducting  cer- 
tain charges  to  be  paid  by  them  to  his  daughter  during  her 
life,  the  corpus  of  the  estate  to  go  to  others  at  her  death,  it  is 
held  that  profits  realized  from  the  sale,  at  an  advanced  price, 
of  real  estate  purchased  by  them  upon  their  foreclosure  of 
mortgages  thereon,  belongs  to  the  daughter  and  not  to  the 
remaindermen.  In  re  Parker's  Estate^  178  Pa.  190  (88  Atl. 
Rep.  884).  The  right  of  reversioners  to  share  the  benefit  of 
the  purchase  of  an  outstanding  title  by  a  life  tenant  is  depend- 
ent upon  their  making  contribution  to  him  for  the  cost  thereof 
within  a  reasonable  time ;  and  after  a  long  lapse  of  time  they 
cannot  assert  any  rights  as  against  third  persons  who  have 
acquired  the  title  in  good  faith.  Cockrill  v.  Hutchinson,  186 
Mo.  67  (86  S.  W.  Rep.  876;  58  Am.  St.  Rep.  564). 

Sec.  281.  Liability  of  life-tenant  for  taxes,  interest 
and  repairs.  It  is  the  duty  of  the  life  tenant  to  pay  taxes. 
Defreese  v.  Lake,  109  Mich.  415  (67  N.  W.  Rep.  505;  82  L. 
R.  A.  744)  ;  Ferguson  v.  ^uinn,  97  Tenn.  46  (86  S.  W. 
Rep,  576;  88  L.  R.  A.  688).  Where  there  is  an  estate  for 
life,  and  a  remainder  in  fee,  and  there  exists  an  incumbrance, 
binding  the  whole  estate  in  the  land,  and  no  special  equity 
exists  between  the  life  tenant  and  the  remaindermen,  the 
former  is  bound  to  pay  the  interest  accruing  upon  the  incumb- 
rance during  the  continuance  of  his  estate.  Ivory  v.  Klein ^ 
54  N.  J.  Eq.  879  (35  Atl.  Rep.  846) ;  Welbon  v.  Welbon, 
109  Mich.  856  (67  N.  W.  Rep.  888).  Where  one,  who  owns 
an  unincumbered  life  estate  in  lands  and  also  the  fee  subject  to 
the  expectant  life  estate  of  another,  discharges  an  interest 
bearing  incumbrance  thereon,  the  latter  may  be  held  liable  to 
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contribute  a  share  of  the  interest  on  the  mortgage  debt  due  or 

to  become  due  during  the   expectancy,  proportionate  to  the 

relative  values  of  the  estates.     Damm  v.   Damm^   109  Mich. 

619  (67  N.  W.  Rep.  984.)     Where  the  life  tenant  in  a  home- 

stead  estate  neglected  and  refused  to  pay  taxes  or  to    make 

repairs  thereon  for  many  years  and   to  save   the  estate   from 

entire  loss  to   the    reversioners  the  taxes    were    paid   by   the 

administrator  with  the  will  annexed,  having  the  power  so  to 

do  by  the  express  terms  of  the   will,  it   was  held  that  such 

administrator   might  proceed    in   equity  to  have   a  receiver 

appointed  to  take  charge  of  the  premises,  collect  the  income 

or  rentals  of  the  property,  and  apply  the  proceeds  to  pay  the 

taxes  and  necessary   expense   of   repairs,   and   reimburse  the 

administrator  for  such  taxes  and  expenses  so  paid,  and  also  pay 

from  such  income  any  unpaid  taxes  or  necessary  expenses  for 

repairs  necessarily  made  to  save  the  property ;  and  that  if  such 

rental  is  insufficient,  the    receiver  may,  ander  authority  and 

direction  of  the  trial  court,  proceed  to  sell  the  life  estate  of  the 

defendant,  in  the  premises,  or  so  much  thereof  as  may   be 

sufficient  for  such  purpose :     St.  Paul  Trust  Co.  v.  Mintzer^ 

65  Minn.  124  (67  N.  W.  Rep.  667 ;  82  L.  R.  A.  756). 

Sec.  282.  Future  estates.  A  remainder  after  a  life 
estate  is  a  future  estate,  which,  under  How.  Ann  Mich.  Stat., 
§  5551,  is  descendible,  devisable  and  alienable  in  the  same 
manner  as  estates  in  possession.  Defreese  v.  Lake^  109  Mich. 
415  (67  N.  W.  Rep.  505 ;  82  L.  R.  A.  744).  A  future  estate 
may  be  limited  to  take  effect  after  the  termination  of  one  or 
more  lives  in  being  and  twenty-one  and  a  fraction  years  there- 
after. Chilcott  V.  Hart,  23  Colo.  40  (45  Pac.  Rep.  891 ;  85 
L.  R.  A.  41). 

Sec.  283.  Expectant  estates — Conveyance.  Apply- 
ing How.  Ann.  Mich.  Stat.,  §  5524,  which  defines  an  estate 
in  expectancy  to  be  *'  where  the  right  to  the  possession  is  post- 
poned, to  a  future  period,"  it  is  held  that  such  an  estate  is  not 
created  by  a  deed  of  a  grantor,  whose  only  estate  in  the  lands 
conveyed  is  the  fee  simple  of  an  undivided  interest,  by  the 
use  therein  of  the  expression  ' '  as  well  in  possession  as  in 
expectancy."     Fenton  v.  Miller,  108  Mich.  246  (65  N.  W. 


§  288-286  BSTATBs.  264 

Rep.  966).  A  naked  possibility  or  expectancy  of  an  heir  to 
his  ancestor's  estate,  or  even  of  the  anticipated  rights  of  a 
person  as  next  of  kin,  may  be  the  subject  of  a  contract  in 
equity  which  will  be  equivalent  to  an  assignment  of  the  prop«% 
erty,  if,  and  when,  it  shall  fall  into  possession.  Brown  v. 
Brown,  66  Conn.  4&8  (84  Atl.  Rep.  490).  Citing,  2  Spence 
Eq.  Jur.  866;  Beekley  v.  Newland,  2  P.  Wms.  182;  2  Story, 
Eq.  Jur.,  §  1040c ;  8  Pom.  Eq.  Jur.,  §  1287 ;  Fitzgerald  v. 
Vestal^  4  Sneed  258 ;  Parmelee  v.  Cameron^  41  N.  Y.  892 ; 
Jenkins  v.  Stetson,  9  Allen  128.     See  Vol.  IV,  §§  128-181. 

Sec.  284.  Limitations  over.  Although  a  fee  cannot 
be  limited  upon  a  fee  by  deed,  yet  it  can  be  so  limited  by  will, 
by  way  of  executory  devise.  A  devise  to  testator's  son  D., 
^*and  his  heirs  forever,  but,  in  case  he  should  die  without  issue 
of  his  body,  then  the  same  shall  go  to  the  heirs  of  N.,  to  them 
and  their  use  forever,"  vests  in  D.  a  fee,  determinable  on  his 
dying  without  leaving  children  at  the  time  of  his  death,  and 
the  limitation  over  is  valid  as  an  executory  devise.  Strain  v. 
Sweeney,  168  111.  608  (46  N.  E.  Rep.  201).  In  Connecticut 
the  words  *'  dying  without  issue,"  used  in  creating  a  limita- 
tion over  after  the  death  of  the  first  taker,  if  not  otherwise 
explained  by  the  context,  are  construed  as  referring  to  dying 
without  leaving  issue  surviving  at  the  time  of  such  death,  and 
not  as  an  indefinite  failure  of  issue.  Limitation  over  by  way 
of  an  executory  devise  is  inconsistent  with  any  right  on  the 
part  of  the  first  taker  to  alienate  or  incumber  the  property,  as 
against  those  who  may  be  entitled  to  succeed  upon  the  ter- 
mination of  his  estate.  St.  John  v.  Dann^  66  Conn.  401  (84 
Atl.  Rep,  110).  Where  there  is  a  gift  without  definition  of 
the  estate  given,  and  also  an  unlimited  power  to  dispose  of 
the  property,  the  generality  of  the  gift  and  the  unrestricted 
power  of  disposal  are  construed  to  pass  an  absolute  estate  to 
the  beneficiary,  and  any  subsequent  gift  over  is  held  to  be 
void,  because  such  a  limitation  over  is  inconsistent  with  the 
complete  estate  given  to  the  first  taker.  Benz  v.  Fabian^  64 
N.J.  Eq.  616  (86  Atl.  Rep.  760). 

Sec.  285.  Remainders.  Construing  a  will  which 
gives  the  testator's  realty  to  his  wife  for  life  and  at  her  death 
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to  pass  to  his  son  J.,  and  if  he  should  die  without  heirs,  then 
to  his  two  daughters  M.  and  J.,  and  if  tHey  should  die  without 
heirs  it  should  go  to  another  daughter,  it  is  held,  applying 
How.  Ann.  Mich.  Stat.,  § 5588,  providing,  ^*  when  a  remainder 
shall  be  limited  to  take  effect  on  the  death  of  any  person  with- 
out heirs,  or  heirs  of  his  t>ody,  or  without  issue,  the  words 
heirs  or  issue  shall  be  construed  to  mean  heirs  or  issue  living 
at  the  death  of  the  person  named  as  ancestor,"  that  on  the  death 
of  the  son  without  issue,  after  the  death  of  the  testator,  the  fee 
passed  to  the  two  daughters  M.  and  J.,  and  on  their  subsequent 
death*without  issue  it  passed  to  the  other  daughter.  Mullreed 
V.  Clark,  110  Mich.  229  (68  N.  W.  Rep.  188).  Where  a 
testator  devises  real  estate  to  his  wife  for  life  and  provides 
that  the  remainder  at  her  death  shall  go  to  his  children  who 
are  alive  at  that  time,  and  if  any  shall  have  died  leaving  chil- 
dren such  children  shall  take  their  parent's  part,  a  daughter 
of  the  testator  takes  a  defeasible  fee  in  remainder  which  is 
divested  by  her  death  pending  the  life  estate,  and  her  children 
take  as  purchasers  under  the  will,  and  not  by  descent.  Dunlap 
V.  I^ant,  74  Miss.  197  (20  So.  Rep.  874). 

Sec.  286.  Vested  and  contingent  remainders.  Vested, 
rather  than  contingent  remainders,  are  to  be  favored.  Byrne 
V.  France,  181  Mo.  689  (88  S.  W.  Rep.  178).  A  vested 
reaiainder  is  an  estate  to  take  effect  after  another  estate  for 
years,  life  or  in  tail,  which  is  so  limited  that,  if  that  particu- 
lar estate  were  to  expire  or  end  in  any  way  at  the  present 
time,  some  certain  person,  who  was  in  esse  and  answered  the 
description  of  the  vemainder-man  during  the  continuance  of 
the  particular  estate,  would  thereupon  become  entitled  to  the 
immediate  possession,  irrespective  of  the  concurrence  of  any 
collateral  contingency.  A  remainder  is  contingent  when  it  is 
so  limited  as  to  take  effect  in  a  person  not  in  esse,  or  not  ascer- 
tained, or  upon  an  event  which  may  never  happen,  or  may 
not  happen  until  after  the  determination  of  the  particular 
estate.  It  is  an  elementary  rule  of  construction,  which  has 
always  been  uniformly  enforced,  that  no  remainder  will  be 
construed  to  be  contingent  which  may,  consistently  with  the 
intention  of  the  testator,  be  deemed  vested.  A  remainder  is 
not  made  contingent  by  an  uncertainty  as  to  the  amount  of 
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property  that  may  remain  undisposed  o{  at  the  expiration  of 
X\x^  particular  estate,  the  life  tenant  having  the  power  of  dis- 
p<wil.  Woodman  v.  Woodman,  89  Me.  128  (86  Atl.  Rep. 
1087). 

Sec.  287.  Creation  of  vested  remainders — Particu- 
lar cases.  The  rule  that  a  vested  remainder  exists  wherever 
there  is  a  limitation  over  after  the  particular  estate  of  the 
required  character,  and  there  is  a  person  in  being  who  would 
have  an  immediate  right  to  the  possession  of  the  land  upon  the 
ceasing  of  the  intermediate  precedent  estate,  is  followed  as  a 
rule  of  property  in  the  state  of  Alabama  in  the  recent  case  of 
Smaw  V.  Toung,  109  Ala.  528  (20  So.  Rep.  870).  A  devise 
to  the  testator's  wife  for  life,  and  at  his  death  to  go  to  his  chil- 
dren or  their  descendants,  creates  a  vested  remainder  in  the 
children  upon  the  death  of  the  testator  although  another 
clause  in  the  will  withholds  their  beneficial  use  of  it  until  the 
youngest  child  becomes  of  age.  Byrne  v.  France,  181  Mo. 
689  (88  S.  W.  Rep.  178).  A  devise  to  the  testator's  wife  for 
life,  and  in  the  event  of  her  dying  intestate  the  property  to 
be  distributed  *^  to  our  said  three  children  equitably  and  share 
alike,  or  to  the  survivors  or  survivor  of  them,''  vests  the  estate 
in  the  remaindermen  at  the  death  of  the  testator,  subject  to  be 
divested  by  their  death  during  the  existence  of  the  life  estate, 
or  by  the  making  of  a  will  by  the  life  tenant  in  accordance 
with  the  directions  of  the  testator.  TTiorington  v.  TTiorington, 
111  Ala.  287  (20 So.  Rep.  407;  86  L.  R.  A.  885).  Where  land 
is  devised  to  a  devisee  with  remainder  to  his  children,,  the 
remainder  becomes  vested  upon  the  birth  of  the  first  child, 
and  is  in  no  wise  contingent  because  of  the  possibility  of  the 
birth  of  other  children.  Anthracite  Sav.  Bank  v.  Lees, 
176  Pa.  St.  402  (85  Atl.  Rep.  197).  Where  a  testator  gave 
his  residuary  estate  to  his  widow  for  life  and  provided  that 
after  his  death  '^  the  estate  to  be  held  in  trust  for  my  two 
nieces,  ♦  ♦  ♦  share  and  share  alike.  To  be  held  in  trust 
until  both  are  of  legal  age,"  it  was  held  that  the  nieces  took  an 
absolute  estate  in  remainder,  vesting  beneficially  on  their 
majority.  In  re  Jeremy's  Estate,  178  Pa.  477  (85  Atl.  Rep. 
847).  A  devise  to  a  testator's  wife  for  her  life  with  remainder 
to  his  son  P.,  ^'on  condition  that  he  takes  care  of  my  said 
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wife,  his  mother,  and  provides  for  her  a  good  and  comfortable 
support  so  long  as  she  may  live,"  gives  P.  a  vested  remainder. 
The  condition  will  be  regarded  as  a  condition  subsequent,  and 
no  forfeiture  results  by  the  impossibility  of  its  performance 
occasioned  by  the  death  of  the  mother  before  the  testator. 
Gingrich  v.  Gingrich^  146  Ind.  227  (45  N.  E.  Rep.  101). 
Where  a  testator  devised  as  follows :  *'  I  give  and  devise  to 
my  daughter,  M.,  for  and  during  her  natural  life,  as  a  life 
estate,  and  not  in  fee,  the  following  real  estate  ;  ♦  ♦  ♦ 
At  the  death  of  her,  said  M.,  all  the  said  real  estate  so  devised 
to  her  for  life  shall  go  to  her  children  in  fee  simple.  If  any 
child  of  hers  shall  have  died,  leaving  a  child  or  children,  the 
portion  of  said  real  estate  that  would  have  gone  to  the  par- 
ents shall  go  to  such  child  or  children,"  it  was  held  that  the 
children  of  M.,  all  being  alive  at  the  time  of  the  testator's 
death,  took  a  remainder  in  fee  in  the  real  estate  which  vested 
at  that  time,  subject  to  their  mother's  life  estate.  Moores  v. 
Hare,  144  Ind.  578  (48  N.  E.  Rep.  870). 

Sec.  288.  Vesting  of  estates.  A  devise  of  real  estate 
providing  that  '^  when  my  youngest  child  arrives  at  full  age, 
I  desire  that  the  real  estate  be  equally  divided  between  my 
children,  their  heirs,  or  survivors  of  them,"  does  not  give  a 
vested  interest  to  any  of  the  children  until  the  youngest  child 
attains  his'  majority.  McClain  v.  Capper,  98  la.  145  (67  N. 
W.  Rep.  102).  The  law  favors  the  vesting  of  estates  and  in 
the  absence  of  a  clear  manifestation  of  the  intention  of  the 
testator  to  the  contrary,  an  estate  will  be  held  to  vest  at  the 
earliest  possible  period.  Moores  v.  Hare,  144  Ind.  578  (48 
N.  E.  Rep.  870)  ;  Gingrich  v.  Gingrich,  146  Ind.  227  (45  N. 
E.  Rep.  101).  This  rule  applies  to  the  vesting  of  an  estate  in 
fee.    Fowler  v.  Duhme,  148  Ind.  248   (42  N.  E.  Rep.  628). 

Sec.  280.  Condition  subsequent  —  Breach.  Condi- 
tions subsequent  are  not  favored  in  law.  Star  Brewery  Co.  v. 
Primas,  168  111.  652  (45  N.  E.  Rep.  145)  ;  but  they  are  to  be 
favored  rather  than  conditions  precedent,  Donnelly  v.  Eastes, 
94  Wis.  890  (69  N.  W.  Rep.  157).  Where  it  is  apparent 
from  a  deed,  the  consideration  for  which  is  the  performance 
by  the  grantee  of  certain   conditions,  that  a  present  estate 
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passes  to  him  which  becomes  absolute  at  a  certain  time  if  he 
has  performed  the  conditions,  otherwise  ^^  all  rights  conveyed 
shall  revert  "  to  the  grantors,  the  condition  will  be  construed 
to  be  a  condition  subsequent.  The  rule  is  that  the  entry  for 
condition  broken  must  be  after  demand  and  refusal  to  per- 
form, in  order  to  make  such  entry  effectual  to  revest  the 
title.  This  rule  applies  unless,  by  the  terms  of  the  deed,  the 
^itle  revests  for  breach  of  condition  without  re-entry ;  but  then 
the  provision  in  that  regard  would  not  operate  except  on 
demand  and  refusal  to  perform.  Donnelly  v.  MasteSy  94  Wis. 
890  (69  N.  W.  Rep.  157).  Citing,  1  Warv.  Vend.,  p.  464; 
Cory  V.  Cory^  86  Ind.  567 ;  Lindsey  v.  Lindsey^  45  Ind.  652 ; 
Bradstreei  v.  Clark,  21  Pick.  889 ;  Nicoli  v.  Railway  Co.,  12 
N.  Y.  121.  A  court  of  equity  never  actively  interferes  for 
the  purpose  of  enforcing  a  forfeiture  for  breach  of  condition 
subsequent,  even  where  no  equitable  relief  would  be  gpiven  to 
the  defaulting  party  against  the  forfeiture,  but  will,  when 
compensation  can  be  made  in  money,  compel  the  complaining 
party  to  take  it,  and  relieve  against  a  forfeiture.  Donnelly  v. 
Bastes,  94  Wis.  890  (69  N.  W.  Rep.  157).  Citing,  1  Pom. 
Eq.  Jur.,  §§  455,  469 ;  Gates  v.  Parmly,  98  Wis.  294  (66  N. 
W.  Rep.  258)  ;  Henry  v.  Tupper,  29  Vt.  858. 

Sec.  290.  Condition  subsequent — Conveyance  in 
consideration  of  support.  Where  the  ccfnsideration  of  a 
conveyance  by  an  aged  husband  and  wife  is  a  mortgage  upon 
the  premises  by  the  grantee  conditioned  that  the  mortgagor 
shall  furnish  the  mortgagee  and  his  wife,  during  life,  comfort- 
able  rooms,  food,  clothing,  medicine  and  medical  attendance 
in  sickness,  and  provide  them  with  the  necessaries  and  com- 
forts suitable  for  persons  of  their  age  and  situation  in  life,  no 
place  being  specified  where  such  support  shall  be  furnished 
them,  they  are  not  obliged  to  receive  it  at  the  house  of  the 
mortgagor,  but  are  entitled  to  have  it  furnished  at  such  reason- 
able place  or  places  as  they  may  select.  Tuttle  v.  Burgetfs 
Adm'r,  58  O.  St.  498  (42  N.  E.  Rep.  427 ;  58  Am.  St.  Rep. 
649 ;  80  L.  R.  A.  214).  The  court  say  :  •*  As  a  general  rule 
where  no  place  is  mentioned  for  the  performance  of  an  obliga- 
tion, it  is  to  be  performed  to  the  obligee  in  person,  who  may 
designate  any  reasonable  place  of  performance ;  and  that  rule 
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has  been  held  applicable,  in  many  cases,  to  contracts  of  the 
kind  we  have  under  consideration.  Wilder  v.  Whittemore^  15 
Mass.  262 ;  Crocker  v.  Crocker^  11  Pick.  262 ;  Thayer  v.  Rich- 
ards, 19  Pick.  898 ;  Pettee  v.  Case,  2  Allen  546 ;  Hubbard  v. 
Hubbard,  12  Allen  586 ;  McArthur  v.  Gordon,  126  N.  Y.  597 
(27  N.  E.  Rep.  1088;  12  L.  R.  A.  667) ;  Stil-well  v.  Pease, 
4  N.  J.  Eq.  74 ;  Powell  v.  Jewett,  69  Me.  298.  In  some  of 
the  cases  cited  the  question  arose  upon  the  construction  of 
wills  requiring  devisees  or  legatees  to  provide  support  for  per- 
sons named,  while  in  others  it  was  made  on  mortgages  with 
conditions  similar  to  that  of  the  mortgage  in  question ;  and 
the  rule  as  stated  is  recognized  in  all  of  them.  In  the  case  of 
Wilder  v.  Whettemore,  it  was  held  that :  *  Upon  a  mortgage, 
conditioned  that  the  mortgagor  shall  maintain  and  support  the 
mortgagee  during  life,  the  mortgagee  has  the  right  to  support 
wherever  he  shall  choose  to  reside,  so  that  needless  expense  be 
not  created  to  the  mortgagor.'  And  in  Pettee  v.  Case,  the 
court  held  that  the  condition  of  a  mortgage  not  differing  in 
any  essential  feature  from  the  one  before  us  was  broken  when 
the  mortgagor,  after  knowledge  that  the  persons  entitled  to 
support  are  at  a  reasonable  place,  where  they  intend  to  receive 
their  support,  declares  to  the  person  in  whose  family  they  are 
that  he  will  not  pay  for  their  support  at  that  place,  and  does 
not  pay  therefor,  though  no  special  demand  is  made  upon  him 
for  the  support.  It  is  said  in  the  opinion  of  the  court  that 
under  such  a  contract  the  mortgagor  *  was  bound  to  support 
the  mortgagees,  without  their  making  a  demand  for  support. 
And  they  were  not  bound  to  receive  support  at  his  house,  but 
had  a  right  to  be  supported  wherever  they  might  choose  to 
live,  provided  they  cause  no  needless  expense.'  " 

A  grantee  who  has  agreed  to  support  his  grantor  during 
life,  in  consideration  of  the  conveyance  of  the  property,  will 
not  be  discharged  from  his  obligation  by  the  bringing  of  a 
suit  to  set  aside  the  conveyance  and  recover  back  the  property, 
where  the  suit  has  been  abandoned  "and  dismissed,  without 
trial,  and  the  grantee  has  not  been  disturbed  in  the  possession 
or  enjoyment  of  the  property.  Tuttle  v.  Burgetfs  Adrn^r, 
58  O.  St.  498  (42  N.  E.  Rep.  427 ;  58  Am.  St.  Rep.  649 ;  80 
L.  R.  A.  214). 
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Sec.  291.  Perpetuities.  A  devise  to  be  held  in  trust  by 
the  executors  for  the  use  and  benefit  of  the  devisee  **  and  his 
family"  until  such  devisee  '^  shall  discharge  his  present  liabili- 
ties, by  payment,  compromise  or  otherwise  "  and  then  to  be 
conveyed  to  him  absolutely,  does  not  violate  the  common  law 
rule  against  perpetuities.  The  liabilities  referred  to  are  those 
existing  at  the  date  of  the  will,  and  the  word  **  family"  will 
be  construed  as  meaning  those  persons  in  being  at  testator's 
decease,  or  the  children  of  such  persons.  St,  John  v.  Dann^ 
66  Conn.  401  (84  Atl.  Rep.  110).  Cal.  Const.,  Art.  20,  §  9> 
forbidding  perpetuities  **  except  for  eleemosynary  purposes" 
does  not  invalidate  a  charitable  trust  the  benefit  of  which  is 
not  restricted  to  the  poor.  People  ex  reL  Mllert  v.  Cogswell^ 
118  Cal.  129  (45  Pac.  Rep.  270;  85  L.  R.  A.  269).  See  Char- 
itable Uses.  Construing  Mills'  Ann.  Colo.  Stat.,  §  4184,  which 
provides  that  *^  the  common  law  of  England  so  far  as  the  same 
is  applicable  and  of  a  general  character,  and  all  acts  and  stat- 
utes of  the  British  parliament,  made  in  aid  of  or  to  supply  the 
defects  of  the  common  law  prior  to  the  fourth  year  of  Jamss- 
the  First  (1607),  ♦  ♦  *  shall  be  the  rule  of  decision  and 
shall  be  considered  as  of  full  force  until  repealed  by 
legislative  authority,"  it  is  held  that  the  modern  con- 
struction of  the  rule  against  perpetuities  as  found  in  Eng- 
lish and  American  reports  since  1607,  as  well  as  before, 
will  govern  the  courts  in  applying  that  rule.  Chilcott  v. 
Hart,  28  Colo.  40  (45  Pac.  Rep.  891;  85  L.  R.  A.  41). 
See  opinion  for  extensive  discussion  of  this  subject.  The  stat- 
ute of  Connecticut  (Gen.  Stat.,  §  2952)  against  perpetuities 
which  forbids  grants  by  deed  or  will  to  any  persons  except 
luch,  ^*  or  the  immediate  issue  or  descendants  of  such,  as  are 
in  being  at  the  time  of  the  delivery  of  such  deed  or  death  of 
the  testator,"  was  held  not  to  invalidate  a  devise  of  land  to 
the  testator's  daughters  for  life  with  remainder  to  their  chil- 
dren where  one  of  such  daughters  had  children  surviving  at 
the  time  of  the  testator's  death.  Johnson  v.  Edtnond,  65 
Conn.  492  (33  Atl.  Rep.  508).  The  Indiana  statute  (Rev. 
Stat.  1894,  §  8382)  against  perpetuities  is  held  to  be  violated 
by  an  absolute  restriction  upon  the  alienation  of  a  devise  in 
fee  for  a  period  of  twenty-five  years.  Fowler  v.  Duhme^  148 
Ind.  248  (42  N.  E.  Rep.  628).     In  applying  the  rule  against 


261  EPITOME   OF    CASES.  §  291-298 

perpetuities  the  estate  is  to  be  regarded  as  created  at  the  time 
of  the  testator's  death.  How.  Ann.  Mich.  Stat.,  §5581, 
applied.  Muilreedv.  Clark,  110 Mich.  229  (68  N.  W.  Rep. 
989). 

Sec.  292.  Merger.  Merger  is  not  favored  in  equity 
and  is  never  allowed  unless  for  special  reasons  and  to  promote 
the  intention  of  the  party.  Gore  v.  Brian^  N.«  J.  Eq. 
(85  Atl.  Rep.  897).  Citing,  4  Kent's  Com.  102. 
Where  a  conveyance  of  the  fee  by  the  owner  thereof  to  the 
owner  of  a  life  estate  is  void  on  account  of  being  in  fraud  of 
his  creditors  no  merger  takes  place.  Michalson  v.  Myrick, 
47  S.  C.  297  (25  S.  E.  Rep.  162).  The  purchase,  by  an 
owner  of  a  reversionary  interest  In  land  subject  to  a  home- 
stead right,  of  outstanding  purchase-money  notes,  secured  by  a 
trust  deed  which  is  superior  to  the  homestead  right,  does  not 
operate  to  merge  and  extinguish  the  lien  of  the  trust  deed. 
Irvine  v.  Shrum,  97  Tenn.  259  (86  S.  W.  Rep.  1089).  The 
court  say :  ''  It  is  true  that,  when  an  equitable  estate  vests 
in  the  same  person  in  whom  is  the  legal  title  to  the  same 
premises,  the  usual  rule  is  that  the  equitable  merges  into  the 
legal  estate.  But,  in  order  to  merge,  the  two  estates  must  be 
co-extensive  as  to  the  same  property.  And  the  doctrine  is  not 
a  favorite  with  the  courts,  and  will  not  be  applied  against  the 
intention  and  interest  of  the  holder  of  the  legal  title.  Moore 
V.  Luce^  29  Pa.  St.  260  (72  Am.  Dec.  629)  ;  15  Am.  &  Eng. 
Enc.  Law,  818  et  seq. ;  2  Pom.  Eq.  Jur.,  §§  788-791 ;  Jones, 
Mortg.  848;  Insurance  Co.  v.  Murphy,  111  U.  S.  744  (4  Sup. 
Ct.  Rep.  679)." 

Sec.  293.  Merger — Conveyance  taken  by  lienhold- 
er.  Where  a  first  and  second  mortgage  upon  land  are  held 
by  the  same  person  who  purchases  the  land  under  a  foreclosure 
of  the  junior  mortgage,  the  senior  mortgage  merges  in  the 
title  thus  acquired  and  the  debt  it  secures  is  extinguished. 
McDonalds.  Magirl,  97  la.  677  (66  N.  W.  Rep.  904).  Ordi- 
narily, where  the  owner  of  the  mortgage  becomes  also  the 
owner  of  the  equity  of  redemption,  a  merger  takes  place,  and 
the  mortgagee  is  the  owner  in  fee  of  the  whole  title ;  but  in 
-^rder  for  a  mortgagor's  right  to  redeem  to  be  extinguished  by 
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his  conveyance  of  the  mortgaged  premises  to  the  mortgagee, 
the  conveyance  must  be  intended  as  a  p&yment  of  the  debt. 
Robertson  v.  Wheeler,  162  111.  566  (44  N.  E.  Rep.  870). 
Where  an  assignee  of  an  undivided  interest  in  a  mortgage 
debt  subsequently  purchases  the  premises  from  the  mortgagor 
and  assumes  the  payment  of  the  debt  his  interest  in  such  debt 
becomes  merged  in  the  legal  title,  JEkrman  v.  Alabama  MtH' 
eralLand  Co.,  109  Ala.  478  (20  So.  Rep.  112)  ;  but  where 
a  mortgagee  acquiring  title  to  the  mortgaged  premises  assumes 
and  agrees  to  pay  the  mortgage  debt,  and  from  the  transac- 
tion it  is  evident  that  the  intention  is  to  continue  the  lien  of 
the  mortgage,  no  merger  ensues  as  between  the  parties,  or 
against  a  bonajide  purchaser  of  the  notes  secured  by  the  mort- 
gage,    Mathews  v.  Jones,  47  Neb.  616  (66  N.  W.  Rep.  622). 
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Sec.  294.  Title  by  estoppel — After  acquired  title. 
Where  the  purpose  of  the  grantor  as  expressed  in  his  deed  is 
to  convey  the  land  itself,  and  not  merely  his  right,  title,  and 
interest  therein,  and  the  grant  is  followed  by  a  covenant  of 
general  warranty  **  against  the  lawful  claim  or  claims  of  all 
persons  whomsoever,"  such  grantor,  his  heirs,  and  assigns  are 
estopped  from  asserting  an  after  acquired  title  against  the 
grantee,* his  heirs  and  assigns,  although  the  deed  does  not,  in 
so  many  words,  purport  to  convey  to  the  grantee  "  an  inde- 
feasible estate  in  fee  simple  absolute."  Armstrong  \,  Ports- 
mouth Bldg,  Co.,  57  Kan,  62  (45  Pac.  Rep.  67).  Prospective 
heirs  of  land  are  not  estopped  by  their  deed  of  it  with  full 
covenants  of  warranty  to  assert,  as  against  other  grantees, 
title  acquired  by  them  by  descent  from  their  ancestor  who  had 
held  adverse  possession  long  enough  to  acquire  title.  Doolit- 
tie  V.  Robertson,  109  Ala.  412  (19  So.  Rep.  851).  A  deed  of 
a  trustee  executed  with  special  warranty  as  such  in  which  the 
cestui  que  trust  joins  simply   to    show  that   the  trustee  had 
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authority  to  convej^  without  making  any  warranty  or  affirm- 
ing that  she  is  seized  of  any  particular  estate  therein,  does  not 
estop  such  cestui  que  trust  from  asserting  an  after  acquired 
title  in  the  property.  Nye  v.  Lavitt,  02  Va.  710  (24  S.  E. 
Rep.  845).  It  is  well  settled  that  a  deed  of  conveyance  con- 
taining covenants  of  warranty  will,  as  a  general  rule,  estop 
the  grantor  from  asserting  an  after-acquired  title,  as  against 
an  imperfect  title  conveyed  by  him  to  his  grantee.  And  such 
after-acquired  title  by  the  grantor  inures  to  the  benefit  of  the 
grantee,  in  perfecting  the  imperfect  title  conveyed.  Johnson 
v.  Bedwell,  15  Ind.  App.  286  (48  N.  E.  Rep.  246).  Title 
acquired  by  descent  by  a  warranting  grantor  passes  to  his 
grantee.  Johnson  v.  Brauch,  9  S.  Dak.  116  (68  N.  W.  Rep. 
178;  62  Am.  St.  Rep.  867). 

Sec.  295.  Recitals  in  deeds.  One  who  makes  solemn 
representations  in  an  instrument  in  the  nature  of  a  release  or 
deed,  will  be  estopped  to  assert  the  contrary  as  against  one 
who'  has  relied  upon  such  representations  even  though  the 
latter  might  have  ascertained  their  falsity.  The  measure  of 
the  operation  of  an  estoppel  is  the  extent  of  the  representation 
made  by  one  party  and  acted  on  by  the  other.  The  estoppel 
is  commensurate  with  the  thing  represented  and  operates  to 
put  the  party  entitled  to  its  benefit  in  the  same  position  as  if 
the  thing  represented  were  true.  Anderson  v.  Phlegar^  98 
Va.  415  (25  S.  E.  Rep.  107).  *  Parties  claiming  under  a  deed 
are  estopped  to  deny  its  recitals  as  to  the  relationship  of  the 
parties  to  it.  Despain  v.  Wagner,  168  111.  598  (45  N.  E.  Rep. 
129).  One  seeking  to  foreclose  a  mortgage  executed  to  him 
by  a  corporation  cannot  deny  its  corporate  existence.  Gow  v, 
Collins  £  Parker  Lum.  Co.,  109  Mich.  45  (66  N.  W.  Rep. 
676).  A  mortgagor  is  estopped  from  claiming  that  the  mort- 
gagee or  his  administrator  has  no  beneficial  interest  in  the 
mortgage.  Stevens  v.  Shannahan,  160  111.  830  (48  N.  E. 
Rep.  850).  A  recital  in  a  deed  that  the  land  conveyed  con- 
tains so  many  acres  "  more  or  less,"  does  not  estop  the  vendee 
from  setting  up  fraudulent  representations  of  the  vendor  as  to 
the  quantity  of  the  land  conveyed  in  defense  to  a  foreclosure 
of  the  consideration   mortgage,  and  being  allowed  an  abate- 
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ment  therefor.     McMichael  v.   Webster^         N.  J.  Eq. 
(85  Atl.  Rep.  668). 

Sec.  296.  Estoppel  in  pais — General  principles. 
The  essential  elements  of  estoppel  by  conduct  are  inter  alia 
that  there  muist  be  a  concealment  of  a  material  fact,  and  that 
the  person  from  whom  it  is  concealed  must  have  been  ignor- 
ant of  the  truth  of  the  matter,  and  must  have  been  induced  to 
act  because  of  such  concealment.  Shannon  v.  Timm^  22 
Colo.  167  (48  Pac.  Rep.  1021).  Harding  v.  Montague, 
Tenn.  (86  S.  W.  Rep.  958).     One  who  relies  upon  the 

doctrine  of  estoppel  with  respect  to  the  title  to  real  property, 
must  show  that  he  was  influenced  by  the  conduct  or  declara- 
tion of  another  to  his  injury,  and  that  he  himself  was  not 
only  destitute  of  knowledge  o\  the  true  state  of  the  title,  but 
also  of  any  convenient  and  available  means  of  acquiring  such 
knowledge.  Where  the  condition  of  the  title  is  known  to 
both  parties  or  both  have  the  same  means  of  ascertaining  the 
truth,  there  can  be  no  estoppel.  Mountain  Lake  Park  Ass* n 
V.  Shartzer,  88  Md.  10  (84  Atl.  Rep.  586).  Citing,  Brandt 
V.  Iron  Co.,  98  U.  S.  887;  Alexander  v.  Walter,  8  Gill,  289 
(50  Am.  Dec.  688) ;  Reynolds  v.  Insurance  Co.,  84  Md.  280 
(6  Am.  Rep.  887).  An  administrator  is  estopped  to  repudi- 
ate a  sale  of  timber  made  by  him  without  authority  of  court 
where  it  was  made  for  a  fair  price  which  has  been  paid  to  him 
and  appropriated  to  the  benefit  of  the  estate.  Davis  v.  Ford, 
15  Wash.  107  (45  Pac.  Rep.  789).  A  proposition  made  for 
the  purpose  of  compromising  litigation  and  not  acted  upon 
will  not  constitute  an  estoppel.     Hewitt  v.  Mayor  of  Pulaski, 

Tenn.  (86  S.  W.  Rep.  878).     It   is   held   that  an 

equitable  estoppel  should  not  work  any  further  than  is  reason- 
able and  fairly  within  the  intendment  of  the  parties.  A  per- 
son is  estopped  only  so  far  as  his  words  or  conduct  have 
influenced  another.  Geiler  v.  Littlejield,  148  N.  Y.  608  (48. 
N.  E.  Rep.  66).  There  can  be  no  estoppel  in  pais  created  in 
favor  of  a  person  by  the  acts  of  another  when  no  acts  are  done 
or  expense  incurred  by  such  person  in  consequence  of  the  acts 
or  declarations  of  such  other.  Edwards  v.  Upham,  98  Wis. 
455  (67  N.  W.  Rep.  728).  Acts  committed  by  one  when  in 
ignorance  of  his  rights  cannot  create  an  estoppel  against  him 
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in  reference  thereto.  Weaver  v.  Peasley^  168  111.  251  (45  N« 
E.  Rep.  119;  54  Am.  St.  Rep.  469).  The  doctrine  of  equit- 
able estoppel  is  equally  available  in  an  action  at  law  as  in 
equity.  Tracy  v.  Roberts,  88  Me.  810  (84  Atl.  Rep.  68 ;  51 
Am.  St.  Rep.  894). 

Sec.  297.  Estoppel  in  pais — ^Accepting  benefits.  It 
is  a  general  rule  that  where  benefits  are  awarded  to  the  owner 
of  land  in  proceedings  to  condemn,  an  acceptance  of  the  sum 
awarded  will  preclude  the  owner  from  prosecuting  an  appeal. 
Holland  V.  Sfell,  144  Ind.  561  (42  N.  E.  Rep.  1014);  Allen 
V.  Colo.  Cent.  R.  Co.,  22  Colo.  288  (48  Pac.  Rep.  1015).  A 
remainderman  may  be  estopped  from  assailing  a  conveyance 
of  the  fee  by  the  life  tenant  by  receiving  the  proceeds  of  such 
sale  and  acquiescing  in  the  possession  of  the  grantee.  Town 
of  Ansonia  v.  Cooper,  66  Conn.  184  (88  Atl.  Rep.  905). 
Where  with  full  knowledge  of  all  the  facts,  and  in  the  absence 
of  fraud  or  mistake  of  fact,  one  receives  the  benefit  of  the  pur- 
chase money  arising  from  a  judicial  sale  which  is  either  void 
or  voidable,  he  is  estopped  to  recover  the  property  without 
reimbursing  the  purchaser.  Irons  v.  Harbison,  112  Cal.  260 
(44  Pac.  Rep.  572).  The  grantees  by  warranty  deed  of  pur- 
chasers of  land  at  a  foreclosure  sale,  who,  after  the  mortgagor 
has  obtained  a  decree  setting  aside  the  foreclosure  decree,  have 
received  the  money  due  under  the  mortgage,  paid  into  court 
by  the  mortgagor,  are  estopped  from  maintaining  an  action 
on  the  covenants  of  warranty.  Smithson  Land  Co.  v.  Brauti' 
gam,  14  Wash.  St.  89  (48  Pac.  Rep.  1096). 

Sec.  298.  Silence  when  one  should  speak.  In  order 
that  an  estoppel  may  arise  out  of  a  party's  silence  there  must 
be  a  duty  to  speak.  One  who  makes  no  objection  to  the  con- 
struction upon  the  land  of  another  of  what  subsequently  be- 
comes a  nuisance  is  not  estopped  to  maintain  proceedings  for 
its  abatement  after  it  has  become  actually  injurious  to  him. 
Matthews  v.  Stillwater  Gas  d:  Elec.  L.  Co.,  68  Minn.  498  (65 
N.  W.  Rep.  947).  One  who  hears  of  the  declarations  of  an- 
other, not  made  to  him,  nor  intended  to  be  communicated  to 
him,  can  not  set  up  such  declarations  to  estop  the  person 
making  such  declarations,  as  to  any  right  the  latter  may  have 
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concerning  the  matter  in  dispute.  McLaren  y.  yanes^  89 
Tex.  181  (88  S.  W.  Rep.  849).  Citing,  Bank  v.  Todd,  47 
Conn.  217 ;  Morgan  v.  Spangler,  14  Ohio  St.  102 ;  Maguire 
V.  Selden,  108  N.  Y.  642  (8  N.  E.  Rep.  517) ;  Durant  v. 
Pratt,  55  Vt.  270.  Where,  upon  the  death  of  a  lessor,  one 
having  a  right  to  receive  the  rents  upon  her  repudiating  a 
deed  made  by  her  to  the  lessor,  fails  to  do  so  and  remains  si- 
lent, after  notice  being  given  to  her,  the  rent  being  paid  to 
the  lessor's  heirs,  sh,e  will  be  estopped  to  maintain  an  action 
against  the  lessee  to  repay  such  rents  to  her.  Rcckclshaus  v. 
Borcherling,  64  N.  J.  Eq.  844  (84  Atl.  Rep.  977).  One 
whose  interest  in  a  mortgage  does  not  appear  of  record  may, 
by  his  silence  when  he  should  have  spoken,  during  the  pen- 
dency of  certain  proceedings  which  resulted  in  a  receiver's 
sale  of  the  premises  and  purchase  thereat  by  another  in 
good  faith  who  believed  that  such  sale  extinguished  the  lien 
of  the  mortgage,  estop  himself  from  subsequently  main- 
taining an  action  to  foreclose  the  mortgage  as  the  equitable 
owner  thereof  as  against  subsequent,  good  faith  purchasers 
and  incumbrancers.  Brown  v.  Union  Depot  St.  Ry,  Co.,  65 
Minn.  508  (68  N.  W.  Rep.  107). 

Sec.  299.  Estoppel  in  pais — Particular  cases.  A 
landowner  is  not  estopped  to  enjoin  the  laying  of  a  pipe  line 
in  the  highway  abutting  his  property,  by  the  fact  that  he  has 
acquiesced  in  the  laying  of  other  portions  of  the  same  pipe 
line  upon  other  highways  and  upon  which  his  land  abutted. 
Consumers''  Gas  Trust  Co.  v.  Huntsinger,  14  Ind.  App.  156 
(42  N.  E.  Rep.  640).  Where  one  purporting  to  act  as  the 
agent  of  a  mortgagee  having  a  mortgage  upon  two  lots 
executes,  of  record,  in  the  name  of  mortgagee,  a  release  of 
said  mortgage  as  to  one  of  the  lots,  and  subsequently  a  third 
person  acquires  a  lien  on  such  lot,  the  original  mortgagee 
remaining  silent  with  full  knowledge  of  all  the  facts  is  estopped 
to  question  the  authority  of  the  person  making  the  release. 
Gore  V.  Royse,  56  Kan.  771  (44  Pac.  Rep'.  1053).  Where  a 
vendor  in  an  executory  contract  for  the  sale  of  land  the  pur- 
chase price  of  which  has  not  been  paid  becomes  administrator 
of  his  vendee  and  at  his  sale  as  such  sells  the  land  as  though 
the  decedent  had  an  absolute  title,  he  is  estopped,  as  against 
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the  purchaser  at  his  sale,  to  assert  an  individual  claim  in  the 
land,  and  this  estoppel  extends  to  the  purchaser  of  the  same 
land  at  a  sale  by  such  vendor's  administrator.  Cooper  v. 
Lindsay,  109  Ala.  888  (19  So.  Rep.  879).  Where,  in  the  di- 
vision  of  an  estate,  one  of  the  distributees  takes  a  note  exe- 
cuted to  the  decedent  by  a  third  party,  another  takes  its 
equivalent  in  money,  and  the  taker  of  the  note  subsequently 
takes  a  mortgage  from  the  maker,  upon  lands  which  he 
claims  to  hold,  and  subsequently  acquires  a  title  thereto  by 
foreclosure,  there  is  nothing  in  the  transaction  which  estops 
the  distributee  who  received  the  sum  of  money  from  asserting 
an  interest  in  the  land  adverse  to  the  mortgagee.  Cooper  v. 
Lindsay,  109  Ala.  888  (19  So.  Rep.  879).  One  holding 
under  a  deed  the  record  of  which  has  been  destroyed  is 
estopped  to  assert  his  title  against  a  subsequent  mortgagee  of 
his  grantor,  where  he  assisted  in  procuring  the  loan  from  the 
mortgagee  without  disclosing  his  title.  Shattuck  v.  Canley, 
119  N.  C.  292  (25  S.  E.  Rep.  872).  For  cases  depending 
upon  particular  facts  and  illustrating  in  a  general  way  the 
doctrine  of  estoppel  in  pais,  see  Hart  v.  Mt»  Pleasant  Park 
Stock  Co.,  97  la.  858  (66  N.  W.  Rep.  190)  ;  Walker  v.  Bot- 
tomley,  110  Mich.  127  (67  N.  W.  Rep.  1088) ;  Craddock  v. 
Short,  184  Mo.  449(85  S.  W.  Rep.  1141). 

Sec.  300.  Estoppels  as  applied  to  the  public — 
Boundaries.  Long  acquiescence  in  the  use  of  the  way 
which  forms  the  boundary  between  two  adjacent  owners  will 
estop  each  from  asserting  that  it  is  not  a  true  boundary.  In  a 
proper  case  this  rule  would  apply  to  the  public,  as  where  the 
public  has  permitted  the  abutting  owner  to  occupy  a  part  of 
the  street  for  an  unreasonable  length  of  time  and  make  subse* 
quent  improvements  thereon,  such  as  the  erection  of  buildings ; 
but  the  rule  does  not  apply  to  the  public  where  the  improve- 
ment consisted  merely  in  the  erection  of  a  farm  fence  and  the 
cultivation*  of  the  land  inclosed  thereby.  Bice  v.  Town 
of  Walcott,  64  Minn.  459  (67  N.  W.  Rep.  360). 

Sec.  301.  Vendee  estopped  to  dispute  title  of  vendor. 
A  vendee,  having  acquired  possession  of  land  from  his  vendor 
under  an  executory  contract  to  purchase  the  same,  and  having 
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failed  to  pay  for  the  same,  and  to  surrender  possession  upon' 
demand,  after  he  had  forfeited  his  right  thereto,  is  estopped, 
when  sued  by  his  vendor  for  the  possession  of  the  land  so 
wrongfully  withheld,  to  dispute  his  vendor's  title,  or  to  set  up 
as  a  defense  any  outstanding  title  acquired  by  the  vendee  dur- 
ing the  continuance  of  such  possession.  Lake  v.  Hancocky 
88  Fla.  58  (20  So.  Rep.  811 ;  56  Am.  St.  Rep.  159). 

Sec.  302.  Estoppel  as  a  rule  of  evidence.  On  trial 
of  title  to  land  a  party  is  estopped  to  dispute  the  title  under 
which  he  claims.  This  rule  applies  to  the  trial  of  title  in  an 
action  of  partition.  Alexander  v.  Gibbon  ^  118  N.  C.  796  (24 
S.E.Rep.  748;54Am.St.  Rep.  757).  Thecourtsay:  "This 
rule  of  estoppel,  based  upon  a  common  source,  is  not  simply 
an  arbitrary  fiction  of  the  law.  It  is  based  on  sound  reason- 
ing and  logical  deduction.  If  two  parties  claim  title  from  A., 
it  must  be  conceded  by  them  that  A.  had  the  title,  or  they 
would  not  claim  under  him.  This  being  so,  it  is  not  necessary 
to  consume  time  in  proving  what  is  admitted  to  be  true, — that 
A.  had  the  title.  Then  A.  is  made  the  starting  point,  and  it 
is  only  left  to  determine  who  has  A.*8  title,  or  the  title  derived 
from  A.  In  a  case  of  tenancy  in  common,  where  the  parties 
claim  as  heirs  at  law,  under  the  canons  of  descent,  the  estab- 
lishment of  the  common  source  determines  the  rights  of  the 
parties.  As,  in  this  case,  all  the  heirs  at  law  of  J.  M.  Alex- 
ander claim  that  he  was  the  owner  of  this  land  at  the  time  of 
his  death,  this  establishes  as  to  them  the  legal  title  to  this  land, 
and  they  are  forever  estopped  to  deny  this ;  just  as  any  other 
parties  of  record  are  estopped  by  the  judgment  of  a  court  of 
competent  jurisdiction.  So,  we  see  that  the  operation  and 
effect  of  this  rule  of  estoppel  is  to  establish  the  title  in  the 
plaintiffs.  And  the  rule  that  the  plaintiffs  must  recover  by  the 
strength  of  their  own  title,  and  not  by  the  weakness  of  the 
defendants'  title,  is  preserved." 


EVIDENCE. 


EPITOME  OP  CASES. 

Sec.  303.    Altered  deeds — ^Admissibility — Validity. 

In  Nebraska  it  is  held,  overruling  yohnson  v.  Bank^  28  Neb, 
792  (45  N.  W.  Rep.  161) ;  Courcamp  v.  Weber,  89  Neb. 
588  (58  N.  W.  Rep.  187),  that  where  a  written  instrument 
shows  upon  its  face  a  material  and  obvious  alteration,  the  pre- 
sumption of  law  is  that  such  alteration  was  made  before  the 
instrument  was  finally  executed  and  delivered,  and  such  instru* 
ment  is  not  rendered  incompetent  evidence  solely  because  such 
alteration  appears  therein ;  that  whether  the  alteration  is  a 
material  one  is  a  question  of  law,  for  the  court ;  but  when,  by 
whom,  and  with  what  motive,  such  alteration  was  made,  is  a 
question  of  fact,  for  the  jury  or  trial  court,  to  be  determined 
like  any  other  question  of  fact.  Dorsey  v.  Conrad^  49  Neb. 
448  (68  N.  W.  Rep.  645).  It  is  held  that  an  immaterial  altera- 
tion in  a  written  instrument  after  its  execution,  does  not  ren- 
der it  void.  Kelly  v.  TTiuey,  Mo.  (87  S.  W.  Rep. 
516). 

Sec.  304.  Parol  evidence — Negotiations — Collateral 
contracts.  Where  parties  to  a  contract  have  put  it  in  writing, 
and  that  writing,  upon  its  face,  purports  to  contain  the  whole 
agreement  between  them,  it  will  be  the  only  evidence  of  the 
contract  as  concluded ;  and  no  parol  proof  of  what  was  said  and 
done  during  the  negotiations  which  led  to  it  will  be  admitted  to 
alter  or  contradict  it,  or  to  supply  additional  terms.  In  such 
case,  proof  will  not  be  received  to  show  a  collateral  promise, 
between  the  parties,  at  the  negotiations,  unless  that  promise 
relates  to  a  subject  distinct  from  that  to  which  the  written 
contract  applies.  McTague  v.  Finnegan^  54  N.  J.  Eq.  454 
(85  Atl.  Rep.  542).  As  a  general  rule  parol  evidence  is  not 
admissable  to  contradict  a  written  agreement  whether  simple 
or  by  deed  ;  but  this  rule  does  not  apply  in  cases  where  the 
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parol  evidence  in  no  way  contradicts  the  terms  of  the  written 
contract  but  tends  to  establish  an  independent  or  collateral 
agreement  not  in  conflict  with  it.  Hines  v.  Wilcox^  96  Tenn. 
148  (88  S.  W.  Rep.  914;  54  Am.  St.  Rep.  828;  84  L.  R.  A> 
824).  Citing,  Betts  v.  Demumbrune^  Cooke  48;  Leinau  v. 
Smart,  11  Hump.  808 ;  Cobb  v.  Wallace^  5  Cold.  589  (98  Am. 
Dec.  485)  ;  Lytic  v.  BasSy  7  Cold.  808 ;  Stewart  v.  Insurance 
Co.y  9  Lea  104 ;  Vanleer  v.  Fain,  6  Humph.  104 ;  Ferguson  v. 
Rafferty,  128  Pa.  St.  887  (18  Atl.  Rep.  484;  6  L.  R.  A.  88) ; 
Durkin  v.Cobleigh,  156  Mass.  108  (SON.  E.  Rep.  474;  82 
Am.  St.  Rep.  486 ;  17  L.  R.  A.  270)  ;  and  the  case  also  holds 
that  the  rule  does  not  apply  in  cases  where  the  original  con- 
tract was  verbal  and  entire  and  a  part  only  of  it  was  reduced 
to  writing.  Citing,  1  Greenl.  Ev.  (15th  Ed.)  §  284a;  1 
Starkie,  Ev.  267;  Vanleer  v.  Fain,  6  Humph.  104;  Dick  v. 
Martin,  7  Humph.  268;  Mitchell  v.  Bank,  8  Humph.  216; 
Leinau  v.  Smart,  11  Humph.  808;  Cobb  v.  O^Neal,  2  Sneed 
488 ;  Cobb  v.  Wallace,  5  Cold.  589  (98  Am.  Dec.  485)  ;  Bryan 
V.  Hunt,  4  Sneed  548  (72  Am.  Dec.  262) ;  Lytle  v.  Bass,  7 
Cold.  808 ; -ff«55^«^r  v.  Guiteman,  6  Heisk.  277;  Hicks  v. 
Smith,  4  Lea  464 ;  Smith  v.  0*Donnell,  8  Lea  468 ;  Hawkins 
V.  Lee,  Id.  42 ;  Breeden  v.  Grigg,  8  Baxt.  168 ;  Waterbury  v. 
.  Russell,  Id.  162 ;  Brady  v.  Isler,  9  Led  856 ;  Barnard  v.  Iron 
Co.,  85  Tenn.  189  (2  S.  W.  Rep.  21) ;  Lewis  v.  Turnley,  97 
Tenn.  197  (86  S.  W.  Rep.  872). 

Sec.  300.  Parol  evidence  to  show  true  consideration. 
Where  the  consideration  for  a  deed  is  expressed  by  a  stipula- 
tion reciting  that  "  this  conveyance  is  made  by  the  grantors , 
and  accepted  by  the  grantee,  in  full  satisfaction  of  all  claims  of 
the  grantee  against  the  grantors,  or  either  of  them,  to  this 
date,  and  of  any  and  all  kinds,  and  in  satisfaction  of  any  pre- 
tended claims  to  the  grantee  against  the  estate  of  James 
French,  deceased,  of  any  and  all  kinds,"  the  stipulation  is  not 
contractual,  but  is  in  the  nature  of  a  receipt  or  release,  which 
can  be  explained  by  parol  evidence.  French  v.  Arnett,  15 
Ind.  App.  674  (44  N.  £•  Rep.  551).  An  agreement  between 
a  grantor  and  grantee  concerning  the  erection  of  certain 
fences  on  the  property,  which  forms  part  of  the  consideration 
for  the  conveyance,  may  be  shown  by  parol.     Dodder  v. 
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Snyder,  no  i/Rch.  6»  (67  N.  W.  Rep.  1101).  The  rule 
admitting  parol  evidence  to  show  the  true  consideration  of  a 
deed  will  not  be  extended  to  the  admission  of  evidence  to 
defeat  the  operation  of  a  deed  as  a  valid  and  effective  grant. 
SmitA  y.JktcClain,  146  Ind.  77  (45  N.  E.  Rep.  41).  The 
actual  consideration  for  a  deed  may  be  shown  by  parol. 
IVJkeeler  v  Campbell,  68  Vt.  77  (84  Atl.  Rep,  85)  ;  Wilfong 
V.  Johnson,  41  W.  Va.  288  (28  S.  E.  Rep.  780).  Where  a 
deed  from  a  husband  and  wife  recites  that  the  consideration 
therefor  is  her  relinquishment  of  her  dower  rights  in  the  land 
owned  by  the  husband,  parol  evidence  is  not  admissible  to 
show  that  such  recital  included  the  relinquishment  of  dower 
in  lands  which  had  been  previously  conveyed.  Halferiy  v. 
Scearce,  185  Mo.  428  (87  S.  W.  Rep.  118).  A  parol  agree- 
ment forming  part  of  the  consideration  for  a  deed  may  be 
shown.  Breitenwischer  v.  Clough,  111 'iHich.  6  (69  N. 
W.  Rep.  88). 

Sec.  306.  Parol  evidence — Particular  cases.  Parol 
evidence  is  admissible  to  show  that  a  mortgage  was  executed 
without  any  consideration  and  with  an  intention  on  the  part 
of  both  parties  that  it  should  never  be  enforced.  Church  v. 
Case,  110  Mich.  621  (68  N.  W.  Rep.  424).  Citing,  Colt  v. 
McConnell,  116  Ind.  249  (19  N.  E.  Rep.  106)  j  Bairdv. 
Baird,  145  N.  Y.  659  (40  N.  E.  Rep.  222).  Where  the  in- 
tention  of  the  parties  bas  been  expressed  in  a  written  instru- 
ment, parol  evidence  going  to  show  their  intention  will  not 
be  heard.  Fuller  v.  Weaver,  175  Pa.  St.  182  (84  Atl.  Rep. 
684) ;  Strunk  v.  Smith,  8  S.  Dak.  407  (66  N.  W.  Rep.  926). 
The  terms  of  a  written  lease  cannot  be  changed  by  parol  evi- 
dence Harrison  v.  JHowe,  109  Mich.  476  (67  N.  W.  Rep. 
527);  Langv.  Ferine,  41  W.  Va.  814  (28  S.  E.  Rep.  611). 
A  real  estate  mortgage  can  not  be  extended  by  parol  to  secure 
an  entirely  different  indebtedness  subsequently  contracted. 
Bellv.  Coffin,  2  Kan.  App.  887  (48  Pac.  Rep.  861).  Parol 
contemporaneous  agreement  of  the  parties  cannot  be  shown 
for  the  purpose  of  converting  a  conveyance  of  a  fee  simple 
title  into  a  conveyance  of  a  life  estate.  Caffey^s  ExWs  v. 
Caffey,  12  Tex.  Civ.  App.  616  (85  S.  W.  Rep.  788).  The 
rule  that  parol  evidence  will  not  be  heard  to  contradict  the 
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terms  of  a  written  instrument  does  not  apply  where  the  pos- 
session of  that  instrument  has  been  obtained  by  fraud.  Gil* 
Ictt  V.  Kno-wles,  108  Mich.  602  (66  N.  W.  Rep.  497).  Where 
a  deed  does  not  undertake  to  give  a  specific  description  of  the 
boundaries  of  a  lot  conveyed  by  number ,  parol  evidence  to 
identify  the  lot  by  showing  the  boundaries  by  which  it  was 
purchased  and  conveyed,  is  admissible.  Diggs  v.  Kurtz ^  182 
Mo.  260  (88  S.  W.  Rep.  815 ;  68  Am.  St.  Rep.  488).  Upon 
the  trial  of  an  issue  to  correct  the  records  of  a  judicial  tri- 
bunal on  account  of  inadvertence  and  mistake  therein,  perti- 
nent parol  testimony  may  be  received.  Gill  v.  Pclkey^  64  O. 
St.  848  (48  N.  E.  Rep.  991).  Where  absolute  conveyances 
are  executed  between  persons  having  undivided  interests  in 
the  parcels  of  realty  conveyed,  parol  evidence  is  not  admis- 
sible whether  they  are  to  convey  title  or  merely  sever  pos- 
session. Smith  V.  McClain^  146  Ind.  77  (45  N.  E.  Rep. 
41).  Parol  evidence  may  be  admitted  to  explain  a  latent  am- 
biguity,  but  not  one  patent  upon  the  face  of  the  contract. 
Smith  V.  Blake,  88  Me.  241  (88  Atl.  Rep.  992).  For  cases 
depending  upon  particular  facts  illustrating  the  rules  per- 
mitting parol  evidence  to  create  or  destroy  title,  see  Shreve- 
port  Rod  and  Gun  Club  v.  Board  of  Comers,  48  La.  1081 
(20  So.  Rep.  298).  Upon  the  question  as  to  the  location  of 
a  highway  as  a  boundary,  the  recollection  of  witnesses  as  to 
where  the  way  was  traveled  in  former  times  will  not  be  heard 
to  contradict  the  record  establishing  the  way.  Hoffman  v. 
Port  Huron,  110  Mich.  616  (68  N.  W.  Rep.  546). 

Sec.  307.  Declarations  affecting  realty  interests. 
Declarations  by  a  donor  in  favor  of  his  donee's  title  made  sub- 
sequent to  the  gift  are  admissible  to  support  the  donee's  title, 
but  a  donor's  subsequent  declarations  in  his  own  favor  are  not 
admissible  to  disprove  the  gift.  Ogden  v.  Dodge  Co, ,  97  Ga. 
461  (25  S.  E.  Rep.  821).  It  is  held  that  *'  the  principle  that 
declarations  of  one  shown  to  be  at  the  time  in  actual  posses- 
sion of  the  property,  asserting  title  of  ownership  in  himself » 
are  admissible  as  res  gcstcc,  does  not  extend  to  declarations  as 
to  the  source  of  his  title,  or  the  manner  in  which  he  acquired 
the  property."  McClcod  v.  Bishop,  110  Ala.  640  (20  So. 
Rep.  180).     After  the  consummation  of  a  transfer  of  land  the 
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grantor  becomes  a  f*  ranger  to  the  title  and  his  acts  and  declara- 
tions are  no  longer  binding  upon  the  grantee  and  cannot  be 
received  to  impeacit  the  character  of  the  conveyance  as  being 
fraudulent.  NeuJ^'^r  v.  Moekn,  96  la.  781  (65  N.  W.  Rep. 
834).  The  oral  declarations  of  a  party  to  a  written  instru- 
ment, made  before  or  at  the  time  of  its  execution,  of  an  inten- 
tion or  purpose  net  therein  expressed,  or  different  from  that  to 
be  derived  from  \Xi\  terms,  are  not  within  the  rule  which  per- 
mits extrinsic  evidence  of  the  situation  of  the  parties  and  of 
the  surrounding  circumstances  when  the  instrument  was  exe- 
cuted, and  are  inadmissible  in  an  action  on  the  instrument 
where  its  reform  ition  is  not  sought.  Tuttle  v.  BurgetVs 
Adtn'r,  58  O.  St  498  (42  N.  E.  Rep.  427;  58  Am.  St.  Rep. 
649 ;  80  L.  R.  A.  214) .  Declarations  of  one  in  possession  of 
real  estate,  show  ng  the  character  of  his  possession  and  title, 
cannot  be  given  In  evidence  to  sustain  or  destroy  the  record 
title.  Smith  v.  McClain,  146  Ind.  77  (45  N.  E.  Rep.  41). 
Citing,  Steeple  v .  Downing^  60  Ind.  478,  and  authorities  cited 
on  page  508;  Gibney  v.  Marchay^  84  N.  Y.  801;  yackson 
V.  Miller^  6  Ccw.  751;  yackson  v.  McVey^  15  Johns.  284. 
The  declaration  I  of  a  deceased  former  owner  of  land  as  to 
boundaries  are  K>metimes  held  admissible  when  made  before 
the  controversy  arose  and  at  a  time  when  such  persons  are 
*hown  to  hav*'  had  knowledge  but  no  interest.  Martyn  v. 
Qurtis,  68  V2    J97  (86  Atl.  Rep.  888). 

Sec.  3Cry.  Admissibility  of  opinions — Proof  of  values. 
The  question  of  damages  in  an  appropriation  proceeding  is 
for  the  co'Ji/leration  of  the  jury  and  is  not  to  be  determined 
6y  expert  tv'stimony  as  to  the  amount  of  injury.  Union  JSle. 
Co,  v.  KfJisas  City  Sub.  Belt  Ry.  Co.,  185 Mo.  853  (88  S.W. 
Rep.  9:?6)  ;  Union  Elevator  Co,  v.  Kansas  City  Sub.  B.  By, 
Co.,  185  Mo.  858  (86  S.  W.  Rep.  1071).  Evidence  as  to 
amount  of  damage  to  land  by  ditch  in  present  condition, 
incompetent.  Old  v.  Keener,  22  Colo.  6  (48  Pac.  Rep.  127). 
A  clerk  in  a  real  estate  office  may  be  competent  to  express  an 
opinion  as  to  the  value  of  land.  Tecle  v.  City  of  Boston,  165 
Mass.  88  (42  N.  E.  Rep.  506).  As  to  what  constitutes  one  an 
expert  in  matters  of  value,  see  Lewis  v.  Springfield  Water 
Co.,  176  Pa.  St.  280  (85  Atl.  Rep.  186);     In  order  that  the 
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opinion  as  to  value  may  be  received  as  expert  evidence,  the 
witness  must  have  a  special  knowledge  of  values  in  the  vicin- 
ity of  the  land  in  controversy.  Strut  hers  v.  Philadelphia  & 
D.  C.  R.  Co.,  174  Pa.  St.  291  (34  Atl.  Rep.  443).  In  deter- 
mining the  value  of  an  heir's  undivided  interest  in  the  fee  of 
land  set  apart  to  the  widow  for  life,  evidence  of  the  value  of 
the  whole  tract  and  of  the  value  of  the  land  outside  of  the  por- 
tion assigned  to  the  widow  for  life  is  admissible.  Clemons  v. 
demons,  68  Vt.  77  (34  Atl.  Rep.  84).  For  cases  which 
depend  upon  particular  facts  and  which  illustrate  the  admis- 
sibility of  evidence  in  proof  of  values,  see  Teele  v.  City  oj 
Boston,  165  Mass.  88  (42  N.  E.  Rep.  506). 

Sec.  309.  Documents  and  records — What  admiss- 
ible. A  statement  of  facts  admitted  by  both  parties  in  open 
court,  and  upon  which  a  trial  is  had,  where  not  expressly 
limited  to  the  purposes  of  that  trial,  are  admissible  as  evidence 
in  a  subsequent  trial  of  the  same  cause,  even  though  not 
signed  by  either  the  parties  nor  their  attorneys.  Prestwood 
V.  Watson,  111  Ala.  604  (20  So.  Rep.  600).  The  order  of 
court,  recognizing  plaintiffs  as  heirs  of  the  deceased,  and  plac. 
ing  them  in  possession  of  his  property,  is  not  evidence  of  his 
title  in  a  suit  by  the  heirs  asserting  the  ownership  of  their 
ancestor,  brought  against  the  party  claiming  title.  Chamber^ 
lain  v.  City  of  New  Orleans,  4&  La.  1055  (20  So.  Rep.  169). 
In  an  action  to  quiet  title  by  one  claiming  under  a  Mexican 
land  grant,  the  patent  from  the  government  to  the  grantees 
in  such  Mexican  grant  and  the  various  mesne  conveyances 
through  which  plaintiff  obtains  title,  are  admissible  in  evi- 
dence. Colorado  Fuel  Co.  v.  Maxwell  Land  Grant  Co.,  22 
Colo.  71  (48  Pac.  Rep.  556).  It  is  held  that  ancient  maps 
and  plans  may  be  admissible  upon  the  same  ground  of  ancient 
deeds  when  they  relate  to  an  actual  transaction.  Whitman  v. 
Shaw,  166  Mass.  451  (44  N.  E.  Rep.  888).  The  Michigan 
statute.  How.  Ann.  Stat.,  §  616,  provides  that  the  certificate 
of  the  county  surveyor  of  any  survey  made  by  him  shall  be 
presumptive  evidence  of  the  facts  therein  stated.  Under  this 
statute  it  is  held  that  when  other  surveys  have  been  made  by 
competent  surveyors  and  are  introduced  in  evidence  they  are 
of  equal  binding  force  with  that  of  the  county  surveyor.    Van 
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Der  Groefy.  Jones,  108  Mich.  65  (65  N.  W.  Rep.  602).  It 
18  presumed  that  the  records  of  a  court  are  regular  and  true 
and  that  its  officers  perform  their  duties  in  the  proper  man- 
ner.   Ayers  v.  Rofer,  111  Ala.  651  (20  So.  Rep.  460). 

Sec.  310.  Documents — ^Authenticity — Exemplifica- 
tion. In  order  that  a  will  may  be  introduced  in  evidence  as 
a  muniment  of  title,  its  probate  must  be  shown.  Inge  v.  yohn- 
ston,  110  Ala.  650  (20  So.  Rep.  757).  An  administrator's 
deed  and  the  record  of  the  proceedings  leading  up  to  its  exe- 
cution which  shows  that  the  court  had  jurisdiction  of  the  sub- 
ject matter  and  all  interested  parties,  should  not  be  refused 
admission  in  evidence  to  support  the  title  of  one  claiming 
under  it  on  account  of  subsequent  irregularities  in  the  proceed- 
ings. Zillmer  v.  Gerichten,  111  Cal.  78  (48  Pac.  Rep.  408). 
In  order  that  the  record  of  a  survey  may  be  admissible  in  evi- 
dence,  it  must  appear  that  the  survey  was  made  according  to 
the  statutes  governing  surveys.  Van  Der  Groef  v.  Jones^  108 
Mich.  65  (65  N.  W.  Rep.  602).  Where  an  acknowledgment 
before  the  proper  officer  is  a  prerequisite  to  the  recording  of 
an  instrument  and  the  same  is  recorded  without  such  acknowl- 
edgment, a  certified  copy  of  the  record  is  not  admissible  in 
evidence  even  as  proof  of  the  contents  of  the  original  instru- 
ment, it  being  lost,  unless  such  certified  copy  be  shown  by 
other  evidence  to  be  a  true  copy.     Starnes  v.  Allen,  Ind. 

(45  N.  E.  Rep.  880).  The  exemplification  of  the  record 
of  a  patent,  recorded  in  the  general  land  office,  under  the  hand 
and  seal  of  the  commissioner  thereof,  is  evidence  in  the  courts 
of  Florida  of  the  facts  recited  therein.  Ropes  v.  Kemps,  88 
Fla.  288  (20  So.  Rep.  992).  Where  the  issue  is  the  forgery 
of  a  deed,  it  is  not  necessary  to  call  or  account  for  the  sub- 
scribing witnesses,  even  though  the  deed  upon  its  face  pur- 
ports to  be  an  ancient  document.  Goza  v.  Browning,  96  Ga. 
421  (28  S.  E.  Rep.  842).  Particular  facts  reviewed  and 
held  insufficient  to  establish  the  fact  that  a  deed  had  been  exe- 
cuted.   Nessl^  V.  Ladd,  29  Ore.  854  (45  Pac.  Rep.  904) . 

Sec.  811.  Non-existence  of  an  instrument  of  record. 
A  witness  who  is  not  the  keeper  of  the  record  is  competent  to 
testify  that  he  has  examined  such  records  and  that  no  deeds  of 
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a  given  import  appear  thereon.  Hincs  v.  yohnston^  95  Ga. 
629  (28  S.  E.  Rep.  470).  The  court  say  :  «*  Official  charac- 
ter  does  not  give  to  any  person  exclusive  competency  to  tes- 
tify to  any  matter  concerning  which  the  public,  or  any  other 
person,  may  be  as  well  informed  as  he.  Any  witness  who 
had  read  the  records  in  the  clerk's  office  would  know,  as  well 
as  the  clerk  himself,  whether  a  particular  deed  was  recorded 
there.  If  it  was  not  so  recorded,  he  could  testify  to  such  a 
fatt,  as  well  as  the  clerk.  But  if,  on  the  other  hand,  it  was 
sought  to  show  that  a  particular  paper  was  recorded  in  the 
clerk's  office,  this  fact  could  not  be  proven  by  any  witness 
other  than  the  clerk,  nor  by  him,  except  by  a  certified  copy  of 
such  record,  under  his  hand  and  seal.  The  certificate  of  the 
clerk  is  sufficient  to  authenticate  any  record  existing  in  his 
office,  but  his  certificate  to  the  fact  that  a  particular  record 
was  not  in  his  office  could  not  be  admissible  evidence.  In  the 
latter  case  any  witness  who  knew  the  fact  could  testify  to  ita 
truthfulness." 

Sec.  312.  Proof  of  title.  One  who  claims  title  under 
a  probate  sale  must  be  prepared  to  prove  the  facts  giving  the 
court  jurisdiction  to  order  the  sale.  Dorrance  v.  Raynsford^ 
67  Conn.  1  (84  Atl.  Rep.706 ;  52  Am.  St.  Rep.  266).  The  court 
say :  **  '  It  is  a  general  principle  that  the  party  who  sets  up  a 
title  must  furnish  the  evidence  necessary  to  support  it.  If 
the  validity  of  a  deed  depends  on  an  act  in  pais^  the  party 
claiming  under  that  deed  is  as  much  bound  to  prove  the  per- 
formance of  the  act  as  he  would  be  bound  to  prove  any  matter 
of  record  on  which  its  validity  might  depend.  It  forms  a 
part  of  his  title.  It  is  a  link  in  the  chain  which  is  essential 
to  its  continuity,  and  w^hich  is  incumbent  on  him  to  preserve. 
These  facts  should  be  examined  by  him  before  he  became  a 
purchaser,  and  the  evidence  of  them  should  be  preserved  as  a 
necessary  muniment  of  title.*  Williams  v.  Peyton* s  Lessees^ 
4  Wheat.  79  (Marshall,  C.  J.)  ;  Sanson  v.  Williams^ 
2  Wall.  318,819;  Early  v.  Doc,  16  How.  610;  Mason  v. 
Fear 3071,  9  How.  248;  Thatcher  v.  Powell,  6  Wheat.  119, 
125 ;  Beckman  v.  Bingham,  5  N.  Y.  866 ;  Insurance  Co.  v. 
Tisdale,  91  U.  S.  238;  Whart.  Ev.,  §§  176,928."  The  bare 
statement  of  a  witness  that  title  '*  passed  "  from  one  person 
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into  another  is  wholly  incompetent  to  show  title  in  the  latter. 
Bleckley  v.  White,  98  Ga.  594  (25  S.  E.  Rep.  592).  For 
cases  which  depend  upon  particular  facts  and  illustrate  what 
is  sufficient  to  establish  title  under  a  lost  deed.  See  TTiomas 
v.Ribble,        Va.  (24   S.   E.   Rep.    241).     Ga.  Code,  § 

26&1,  applied — presumption  of  gift  from  possession  of  land 
by  a  child  of  the  holder  of  the  legal  title.  Holt  v.  Anderson, 
98  Ga.  220  (26  S.  E.  Rep.  496).  In  proving  adverse  posses- 
sion it  is  not  competent  to  show  by  reputation  and  general 
understanding  in  the  neighborhood  that  a  party  owned  or  had 
title  to  the  land  in  controversy.  Goodson  v.  Brothers^  111 
Ala.  589  (20  So.  Rep.  448). 

Sec.  313.  Competency  of  witnesses.  In  a  suit 
brought  by  a  creditor  to  set  aside  a  deed  for  fraud  as  to  his 
debt,  the  grantee  is  not  incompetent  to  testify  in  support  of 
his  title  and  the  good  faith  of  his  conveyance  for  the  reason 
that  it  necessarily  involves  transactions  and  communications 
had  with  a  deceased  grantor,  whose  personal  representatives 
or  heirs  are  made  parties  defendant  to  the  suit.  Farmers* 
Bank  V.  Gould,  42  W.  Va.  182  (24  S.  E.  Rep.  547).  A 
statute  (How.  Ann.  Mich.  Stat.,  §  7546)  which  provides  that 
neither  husband  or  wife  **  during  the  marriage  or  afterwards, 
without  the  consent  of  the  other,  shall  be  examined  as  to  any 
communication  made  by  or  to  the  other  during  marriage," 
does  not  preclude  the  husband,  after  the  death  of  the  wife, 
from  testifying  that  a  certain  instrument  was  delivered  to  him 
by  hitf  wife  with  instructions  to  deliver  to  another  upon  her 
death.  Hagerman  v.  Wigent,  108  Mich.  192  (65  N.  W.  Rep. 
756). 

Sec.  314.  Corporate  action — Corporate  existence. 
While  the  records  of  a  corporation  are  usually  considered  as 
the  best  evidence  of  the  action  of  the  board,  yet,  upon  an  issue 
whether  a  resolution  was  passed  authorizing  a  given  contract 
or  conveyance,  the  fact  may  be  proved  by  parol.  Boggs  v. 
Lakeport  Agricultural  Park  Ass'n.,  Ill  Cal.  854  (48  Pac. 
Rep.  1106).  Citing,  4  Thomp.  Corp.,  §  1016;  Wat.  Corp.,  § 
295.  Corporate  existence  may  be  established  by  proof  of 
charter  and  that  the  pretended  corporation  was  acting  as  such 
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in  the  exercise  of  franchises  and  powers  granted  by  the 
charter.  East  Si,  L,  (&  C,  Ry,  Co,  v.  Belleville  City  Ry.  Co.^ 
159  111.  544  (42  N.  E.  Rep.  974).  One  who  deals  with  a 
corporation  in  its  corporate  capacity  will  not  be  permitted  to 
deny  its  corporate  existence  in  order  to  evade  a  legal  obliga« 
tion  or  duty.  Tuckaseegee  Min,  Co,  v.  Goodhue^  118  N.  C« 
981  (24  S.  E.  Rep.  797). 


EXECUTION  SALES. 


EPITOME  OP  CASE8. 

Sec.  315.  As  to  what  real  estate  may  be  sold  on 
execution.  An  equitable  interest  in  land  is  subject  to  attach- 
ment.  Shanks  v.  Simon ^  57  Kan.  885  (46  Pac.  Rep.  774)  ;  and 
an  equity  of  redemption  may  be  sold  on  execution,  Ham- 
mond  V.  Norton,  187  Mo.  151  (87  S.  W.  Rep.  825).  In 
Nebraska  it  is  held  that  the  equitable  interest  of  a  judgment 
debtor,  if  not  coupled  with  possession,  cannot  be  subjected  to 
the  payment  of  his  debt  by  levy  of  execution  thereon,  and  sale 
under  such  levy ;  to  make  it  available  for  such  purpose,  the 
aid  of  the  court  must  be  invoked  by  proper  proceeding^. 
First  Nat.  Bank  v.  Tighe,  49  Neb.  299  (68  N.  W.  Rep. 
490) .  Lands  conveyed  in  fraud  of  a  judgment  creditor  may 
be  sold  by  him  on  execution  without  waiting  to  bring  an 
action  to  set  aside  the  conveyance  and  a  court  of  equity  will 
enforce  the  title  of  the  purchaser  at  such  sale.  Willard  v. 
Master  son,  160  111.  448  (48  N.  E.  Rep.  771).  A  vested  interest 
in  real  estate,  although  subject  to  di vesture  upon  the  owner's 
dying  in  a  certain  condition  as  to  issue,  may  be  sold  on  exe- 
cution subject  to  such  contingency.  Stevens  \,  Mulligan^  167 
Mass.  84  (44  N.  E.  Rep.  108G).  Lands  owned  by  a  munici- 
pal corporation  outside  of  its  corporate  limits  and  not  used  for 
any  municipal  purpose  may  be  sold  on  execution  against  it. 
Murfhrce  v.  Mobile,  108  Ala.  668  (18  So.  Rep.  740).  Under 
S.  Dak,  Comp.  Laws,  §  5155,  providing  that  **if  the  debtor 
redeem,  the  effect  of  the  sale  is  terminated,  and  he  is  restored 
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to  his  estate/' it  is  held  that  where  property  of  a  judgment 
debtor  has  been  sold  for  less  than  the  amount  of  the  judgment 
and  redeemed  from  such  sale  by  the  judgment  debtor,  the 
property  may  again  be  sold  on  a  second  execution  issued  on 
the  same  judgment  for  the  balance  due  thereon.  Seaman  v. 
Galligan,  8  S.  Dak.  277  (66  N.  W.  Rep.  458).  Applying 
Tex.  Rev.  Stat.  1895,  Art.  200,  providing  that  "  the  writ  of 
attachment  may  be  levied  on  such  property,  and  none  other, 
as  is  or  may  be  by  law  subject  to  levy  under  the  writ  of  exe- 
cution," it  is  held  that  the  interests  of  several  persons  who 
contribute  money  to  the  purchase  of  lands  the  absolute  title  of 
which  they  cause  to  be  conveyed  to  a  trustee  with  full  power 
of  sale,  for  the  purpose  of  enabling  him  to  sell  the  property 
and  account  to  them  for  the  proceeds,  are  not  subject  to  levy 
under  a  writ  of  attachment  in  favor  of  their  creditors.  Chase 
V.  York  Co.  Sav.  Bank,  89  Tex.  816  (86  S.  W.  Rep.  406;  59 
Am.  St.  Rep.  48;82L.  R.  A.  785).  Ky.  Gen.  Stat.,  ch.  88, 
Art.  12,  §  1,  applied — lands  subject  to  execution.  Mudd  v. 
Durham,  Ky.         (88  S.  W.  Rep.  1116). 

Sec.  316.  Exemption  of  property  from  execution  sale 
— Insurance  money.  A  judgment  on  a  bond  given  by  a 
plaintiff  in  an  action  for  unlawful  detainer  under  Mansf .  Ark. 
^^S'f  §§  S861, 8852,  is  a  judgment  founded  on  a  tort  from 
which  property  cannot  be  claimed  exempt  where  the  exempt- 
ing statute  applies  only  to  cases  where  the  judgment  is  based 
on   a   contract.     Gaines   v.    Tales,         I.  T.  (37    S.   W. 

Rep.  946).  Insurance  money  realized  from  the  destruction  of 
municipal  property  which  is  exempt  from  execution,  is  also 
exempt;  and  the  fact  that  the  municipality  erected  a  new 
building  without  the  use  of  any  part  of  the  proceeds  of  the 
insurance  on  the  building  which  had  been  destroyed,  before 
the  money  was  collected,  does  not  defeat  the  right  of  the 
municipality  to  claim  the  exemption  of  such  insurance  money. 
Ellis  v.  Pratt  City,  111  Ala.  629  (20  So.  Rep.  649;  83  L. 
R.  A.  264;  56  Am.  St.  Rep.  76).  The  court  say  :  **  It  is 
well  settled  by  the  current  of  authority,  that  where  a  debtor's 
property  being  his  family  homestead,  burns  down,  being 
insured  against  loss  by  fire,  the  insurance  money  takes  place 
in  the  exemption  statute  of  the  property  destroyed,  and  like 
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it  is  also  exempt,  and  not  liable  to  garnishment.  Thomp. 
Homes.  &  Ex.,  §  750.  The  reason  of  the  rule  is  found  in  the 
fact,  that  the  property  has  been  exempted  by  law  for  the  use 
of  the  exemptor  and  his  family,  and  he  may  insure  it  to  pro- 
tect himself  and  them  from  the  loss.  It  is  intended  by  the 
insurance,  to  secure  the  means,  in  case  of  loss,  for  the  restora- 
tion of  the  property  after  its  destruction  by  fire.  Not  to 
allow  the  insurance  money  after  loss,  to  take  the  place  of  the 
property  destroyed,  and  be  exempt  from  liability  to  the  debts 
of  the  exemptor,  would,  by  a  mere  technical  evasion,  pervert 
the  object  and  spirit  of  the  statute  of  exemptions,  always  to 
be  liberally  construed  in  favor  of  the  exemptor.  The  same 
rule  applies  to  exempted  personal  property.  Houghton  v. 
Lee,  50  Cal.  101 ;  Hall  v.  Fulgham,  86  Tenn.  451  (7  S.  W. 
Rep.  121) ;  White  v.  Fulgham,  87  Tenn.  281  (10  S.  W.  Rep. 
501)  ;  Crawford  v.  Carroll,  98  Tenn.  661  (26  L.  R.  A.  415 ; 
42  Ani.  St.  Rep.  948;  27  S.  W.  Rep.  1010);  Reynolds  v. 
Haynes,  88  Iowa  842  (18  L.  R.  A.  719;  82  Am.  St.  Rep. 
811 ;  49  N.  W.  Rep.  851) ;  Kaiser  v.  Seaton,  62  Iowa,  468 
(17  N.  W.  Rep.  664);  Stehhins  v.  Peeler,  29  Vt.  289; 
Mitchells.  Milhoan,  11  Kan.  617;  Cooney  v.  Cooney,^h  Barb. 
524;  Smyth,  Homest.  &  Ex.,  §  102;  Wap.  Homest.  &  Ex., 
609.  A  different  rule  has  been  announced  in  Wooster  v.  Page, 
54  N.  H.  125  (20  Am.  Rep.  128),  and  in  Smith  v.  RatcUff, 
66  Miss.  688  (14  Am.  St.  Rep.  606;  6  So.  Rep.  460) ;  but 
these  cases  are  not  sanctioned  by  the  weight  of  authority. 
No  reason  can  be  assigned  why  a  municipal  c.orporation  may 
not  insure  property  owned  by  it  for  municipal  purposes, 
against  destruction  by  fire,  and  that  the  proceeds  of  the  policy, 
ip  case  of  loss,  shall  not  stand  in  the  place  of  the  property 
destroyed  to  be  used  by  it  for  the  restoration  of  the  property. 
On  principle  and  authority,  the  corporation  in  such  a  case 
will  stand  upon  the  same  footing  as  to  the  insurance  fund  as 
an  individual  exemptor  under  statute  who  insures  his  exempted 
property.     Fleishcl  v.  Hightower,  62  Ga.  824." 

Sec.   317.     Issue,   levy    and    return    of    execution. 

Where  a  statute  (Starr  &  C.  Ann.  111.  Stat.,  ch.  87,  par.  67) 
requires  all  process  to  be  sealed  with  the  seal  of  the  court,  an 
execution  not  under  the  seal  of  the  court  is  void  and  such  an 
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execution  cannot  be  amended  in  that  particular  after  sale. 
Weaver  v.  Peasley,  168  111.  251  (45  N.  E.  Rep.  119;  54  Am. 
St.  Rep.  469).  IIU  Rev.  Stat.,  ch.  77,  §  89,  construed  and 
applied— issue  of  execution  against  deceased  judgment  debtor 
—notice  to  nonresidents.  Fitch  v.  Gray^  162  111.  887  (44  N. 
E.  Rep.  726).  Particular  description  in  an  execution  held 
sufficient.  Cedartawn  Land  Imp,  Co.  v.  Cherokee  Land  <^ 
Imp.  Co.,  99  Ga.  150  (24  S.  E.  Rep.  988).  A  levy  on  real 
estate  is  the  endorsement  of  the  levy  on  the  writ  describing 
the  land  and  the  description  ought  to  contain  the  means  or 
data  for  its  identification.  The  memoranda  is  sufficient  if 
made  upon  a  separate  piece  of  paper  and  subsequently  trans- 
ferred to  the  writ  and  properly  signed,  and  the  levy  dates 
from  the  making  of  the  memoranda  and  not  from  the  time  of 
its  transcribing  upon  the  writ.  McMillan  v.  Gaylor, 
Tenn.  (85  S.  \V.  Rep.  458).     Where  a  levy  of  an  attach- 

ment is  made  on  land  and  the  defendant  is  personally  served, 
the  court  need  not  make  an  order  directing  the  sale  of  the 
land.  Pennsylvania  Mortg.  Inv.  Co.  v.  Gilbert,  18  Wash, 
684  (45  Pac.  Rep.  48).  Mere  irregularity  in  the  levy  of  an 
execution  and  in  giving  the  statutory  notice  required,  is  held 
not  to  vitiate  a  sale  of  land  made  thereunder.  Toung  v. 
Schofeld,  182  Mo.  650  (84  S.  W.  Rep.  497).  Applying  Ga. 
Code,  §  2914,  it  is  held  that  an  illegal  levy  made  in  good 
faith  is  effectual  for  the  purpose  of  preventing  dormancy  of 
the  judgment.  Rogers  v.  Smith,  98  Ga.  788  (25  S.  E.  Rep. 
758).  It  is  held  that  the  recitals  in  a  sheriffs  return  showing 
a  compliance  with  the  requirements  of  the  statute  regarding 
notice  and  adjournment  of  sale  are  conclusive.  Wilson  v. 
Spear,  68  Vt.  145  (84  Atl.  Rep.  429).  A  return  of  the  levy 
of  a  writ  of  attachment  in  the  words,  **  executed  upon  the 
tract  of  land  within  mentioned,"  was  held  insufficient.  Rauh  • 
V.  Otterback,  92  Va.  517  (23  S.  E.  Rep.  883).  The  court  say  : 
"This  levy  is  too  vague  and  uncertain.  The  levy  must  con- 
tain such^general  description  of  the  land,  and  with  such  sub- 
stantial accuracy  as  will  connect  it  with  the  sale  when  made, 
so  that  purchasers  may  know  the  land  or  interest  therein  to  be 
sold,  and  be  able  to  form  some  estimate  of  its  value;  and, 
further,  the  levy  should  describe  the  land  with  such  precision 
that  it  may  be  easily  identified,  when  conveyed,  by  looking 


§  817-820  EXECUTION    SALES.  282 

alone  to  the  levy,  without  the  aid  of  extrinsic  evidence. 
Robertson  v.  Hoge,  88  Va.  124  (1  S.  E,  Rep.  667)  ;  Brown  v. 
Dickson^  2  Hump.  895  (87  Am.  Dec.  560) ;  Waters  v.  Duval^ 
11  Gill  &  J.  87  (88  Am.  Dec.  698)." 

Sec.  318.  Notice  of  sale.  Under  Rhode  Island  Judi- 
ciary Act,  ch.  87,  §  11,  requiring  a  notice  of  levy  on  land  to 
be  given  for  three  months  ** after"  such  levy,  and  "  before" 
the  sale,  it  is  held  that  a  sale  on  Dec.  5th  of  land  levied  on 
Sept.  5th  is  void.  Goldsworthy  v.  Coyle^  19  R.  I.  823  (88 
Atl.  Rep.  466).  North  Carolina  Code,  §  456,  457,  applied — 
notice  of  sale.  Shaffer  v.  Bledsoe,  118  N.  C.  279  (28  S.  E. 
Rep.  1000).  111.  Rev.  Stat.,ch.  77,  §  14,  construed— publica- 
tion of  notice  in  newspaper.  Pentzel  v.  Squire,  161  111.  846 
^48  N.  E.  Rep.  1064;  52  Am.  St.  Rep.  878). 

Sec.  319.  Sales  in  parcels  or  in  solido.  Where  land 
*i8  in  detached,  independent  parcels,  each  of  considerable 
value,  it  should  be  sold  in  parcels.  Lundy  v.  Seymour,  55 
N.  J.  Eq.  1  (85  Atl.  Rep.  898).  Where  real  estate  is  capa- 
ble of  subdivision  and  an  execution  can  be  satisfied  by  a  sale 
of  a  part  thereof  it  is  the  duty  of  the  officer  to  sell  in  parcels, 
but  he  will  not  be  required  to  sell  fractional  undivided  inter- 
ests in  realty,  the  entire  title  to  which  is  in  the  execution 
defendant.  Willbanks  v.  Untriner,  98  Ga.  801  (25  S.  E. 
Rep.  841). 

Sec.  320.  Certificate  of  purchase — Sheriffs  deed. 
A  certificate  of  sheriff's  sale  of  real  estate  confers  no  title,  but 
is  evidence  only  of  a  lien,  Vandevender  v.  Moore,  146  Ind. 
44  (44  N.  E.  Rep.  8).  Under  111.  Rev.  Stat.,  ch.  77,  §  80, 
unless  the  holder  of  a  certificate  of  purchase  take  out  his  deed 
within  five  years  from  the  expiration  of  the  time  of  redemp- 
tion the  certificate  of  purchase  becomes  null  and  void  and  he 
loses  all  interest  in  the  property.  Brown  v.  Ridenhower,  161 
111.  289  (48  N.  E.  Rep.  976),  A  sheriff's  deed  reldtes  back 
and  takes  effect  as  of  the  date  of  sale ;  and  a  sheriff  who  suc- 
ceeds himself  may  execute  a  deed  for  land  sold  on  execution 
during  his  first  term.  Wilson  v.  Spear,  68  Vt.  145  (84  Atl. 
Rep.  429).     A  deed  by  an  officer  executed  in  pursuance  of  a 
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sale,  from  which  the  proper  steps  to  redeem  have  been 
already  taken,  is  void,  Phillips  v.  Hagart^  118  Cal.  552  (45 
Pac.  Rep.  848;  54  Am.  St.  Rep.  869). 

Sec.  321.  Sale  under  junior  judgment — Right  to 
proceeds — Purchaser's  title.  Where  a  sheriff  sells  under 
a  junior  judgment  and  at  the  time  of  the  sale  has.  no  execu- 
tion in  his  hands  issued  upon  older  judgments,  the  purchaser 
takes  the  title  of  the  execution  defendant  subject  to  the  liens 
of  the  older  judgments,  Dysart  v.  Branderth^  118  N.  C. 
968  (28  S.  E.  Rep.  966)  ;  Bernhart  v.  Brown,  118  N.  C.  700 
(24  S.  E.  Rep.  527 ;  86  L.  R.  A.  402) ;  and  the  holder  of  such 
senior  judgment  has  no  claim  upon  the  proceeds  of  such  sale. 
Caldwell^.  Houser,  108  Ala.  125  (19  So.  Rep.  796).  But  if 
the  executions  on  the  senior  judgments  are  in  the  officer's 
bands  at  the  time  of  the  sale,  the  purchaser  gets  a  full  title, 
and  the  liens  of  the  senior  judgments  are  transferred  to  the 
proceeds  of  the  sale.  Such  a  purchaser  may  collaterally 
attack  a  previous  sale  because  the  judgment  on  which  it  was 
had  was  void  for  the  want  of  service  of  process.  Bernhardt 
^.Br<ywn,  118  N.  C.  700  (24 S.  E.  Rep.  527 ;  86  L.  R.  A. 402). 
Applying  S.  C.  Rev.  Stats.,  §  744,  providing  that  the  sheriff 
"shall  pay  over  the  proceeds  of  any  real  estate  sold  by  him  to 
any  judgment  having  prior  lien  thereon  ,"  it  is  held  that  a 
sheriff  making  a  sale  of  land  under  an  execution  issued  from 
a  state  court  may  be  required,  upon  proper  application,  to  pay 
the  proceeds  arising  therefrom  to  the  holder  of  a  federal  judg- 
ment which  was  a  prior  lien  on  the  land.  In  re  Vborhies,  46 
S.  C.  114  (24  S.  E.  Rep.  170). 

Sec.  322.  Title,  rights  and  liabilities  of  purchaser. 
The  execution  creditor  may  make  a  valid  purchase  without 
paying  the  amount  of  the  principal  debt  to  the  sheriff,  where, 
in  lieu  thereof,  he  receipts  to  the  sheriff  for  that  amount,  and 
where  there  is  no  question  of  his  first  right  to  the  fund  other- 
wise paid  to  the  sheriff.  Boots  v.  Ristine,  146  Ind.  75  (44 
N.  E.  Rep.  15).  One  who  purchases  at  an  execution  sale 
homestead  property  sold  for  a  debt  for  which  it  is  not  liable 
acquires  no  title.  Cal.  Civ.  Code,  §  1205,  applied.  City 
Store  V.    Cofer,  111   Cal.   482    (44  Pac.  Rep.    168).     Title 
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acquired  under  an  execution  sale  will  not  relate  back  further 
than  the  time  the  lien  was  acquired  under  the  judgment  upon 
which  it  is  based  unless  the  record  of  the  proceeding  clearly 
shows  that  the  sale  was  made  under  a  lien  acquired  prior  to 
that  time.  Pennsylvania  Mortg,  Inv.  Co.  v.  Gilbert^  18 
Wash.  St.  684  (43  Pac.  Rep.  941).  In  determining  priority 
of  liens  upon  the  property  sold  under  execution  the  purchaser 
thereof  is  not  bound  to  look  beyond  the  record.  Hilliard  v. 
Tustin,  172  Pa.  854  (88  Atl.  Rep.  574).  Where,  after  the 
rendition  of  a  judgment  against  the  owner  of  land  he 
rents  the  same  to  another  who  plants  a  crop  thereon,  one  who 
purchases  the  land  at  an  execution  sale  made  in  pursuance  of 
a  levy  subsequently  made  thereon  acquires  only  the  rights  of 
the  original  land  owner  in  the  growing  crops.  Dollar  v. 
Roddenbery,  97  Ga.  148  (25  S.  E.  Rep.  410).  Under  Wash. 
Code  of  Proc,  g  519,  a  purchaser  at  an  execution  sale  is 
entitled  to  the  use  and  occupation  of  the  premises  during  the 
period  allowed  for  redemption  or  the  "  rents  or  value  of  the 
use  and  occupation  "  where  the  premises  are  held  by  a  tenant 
under  an  unexpired  lease.  His  right  to  these  is  absolute  and 
he  cannot  be  made  to  account  for  them  upon  redemption. 
Knipe  v.  Austin,  18  Wash.  St.  189  (48  Pac.  Rep.  25).  For 
dissenting  opinion,  see  44  Pac.  Rep.  581.  A  purchaser's 
liability  for  the  amount  of  his  bid  is  a  personal  one  to  the 
officer  and  he  may  enforce  it  in  his  own  name  even  after 
the  termination  of  his  official  character.  Trustees* y  Ex*rs^  (B 
Secur'^s*  Ins,  Corp,  v.  Bowltngy  2  Kan.  App.  770  (44  Pac. 
Rep.  42).  Applying  la.  Code,  §  8089,  it  is  held  that  a  pur- 
chaser who  fails  to  comply  with  his  bid  cannot  complain  if  the 
officer  treats  the  sale  as  a  nullity  and  accepts  payment  of  the 
amount  due  from  the  judgment  debtor.  Long  v.  Valleau,  97 
la.  828  (66  N.  W.  Rep.  195).  Mill.  &  V.  Tenn.  Code,  § 
2950,  applied — right  of  purchasing  judgment  creditor  to 
advance  bid,  and  effect  thereof.  Rogers  v.  Rogers,  Tenn. 
(85  S.  W.  Rep.  890).  Under  Miss.  Code  1892,  §  4461 , 
it  is  held  that  a  purchaser  at  an  execution  sale  may  maintain 
an  action  of  forcible  entry  and  detainer  against  a  tenant  of  the 
defendant  in  execution,  who  withholds  possession  after  the 
expiration  of  his  rights.  Glenn  v.  Caldwell,  74  Miss.  49  (20 
So.  Rep.  152).     Ga.  Code,  §  8651,  applied — ^summary  eviction 
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by  purchaser  at  execution  sale.  Smith  v.  Equitable  Mortg. 
Co.,  98  Ga.  240  (25  S.  E.  Rep.  423).  An  action  by  a  pur- 
chaser  for  possession  cannot  be  defeated  by  an  attack  upon 
the  sufficiency  of  the  appraisement  where  it  app>ears  regular 
upon  its  face.  Gudger  v.  Penland,  118  N.  C.  882  (28  S.  E. 
Rep.  921). 

Sec.  323.  Purchaser's  rights  upon  failure  of  title. 
Construing  Mont.  Code  Civ.  Proc,  §  847,  which  provides 
that  '*  if  the  purchaser  of  real  property  sold  on  execution,  or 
his  successor  in  interest,  be  evicted  therefrom  in  consequence 
of  irregularities  in  the  proceedings  concerning  the  sale,  or  of 
the  reversal  or  discharge  of  the  judgment,  he  may  recover  the 
price  paid,  with  interest,  from  the  judgment  creditor,"  it  is 
held  that  a  purchaser  at  an  execution  sale  is  evicted  within  the 
meaning  of  this  statute  so  as  to  be  entitled  to  recover  from 
the  judgment  creditor  the  price  paid,  where,  in  a  suit  by  the 
latter,  the  judgment,  execution  and  sale  thereunder  have  been 
adjudged  void.  Elling  v.  Harrington,  17  Mont.  822  (42 
Pac.  Rep.  851).  A  purchaser  who  seeks  reimbursement  upon 
the  setting  aside  of  the  sale  must  account  for  the  rents  and 
profits  of  the  land  while  in  hie  possession.  House  v.  Robert^ 
son,  89  Tex.  681  (86  S.  W.  Rep.  251). 

Sec.  324.  Validity  of  sales — Setting  aside.  An 
execution  sale  of  land  to  which  the  execution  debtor  has  no 
title  is  void.  McCord  v.  McGinty,  99  Ga.  807  (25  S.  E. 
Rep.  667).  A  sale  under  a  dormant  judgment  is  voidable 
only  and  cannot  be  assailed  collaterally.  Link  v.  Connell, 
48  Neb.  574  (67  N.  W.  Rep.  475),  following  Gillespie  v. 
Switzer,  48  Neb.  772  (62  N.  W.  Rep.  228 ;  see  Vol.  IV,  §  808) . 
Mere  inadequacy  of  price,  without  more,  is  not  sufficient 
ground  for  setting  aside  an  execution  sale.  Fclton  v.  Felton, 
175  Pa.  44  (34  Atl.  Rep.  812)  ;  Fullcrton  v.  Scipcr,  N.  J. 
Eq.  (84  Atl.  Rep.  680).     The  failure  of  the  officer  to  set 

aside  to  the  judgment  debtor  his  homestead,  as  required  by 
statute  (111.  Rev.  Stat.,  ch.  52,  §§  1,  10),  coupled  with  inade- 
quacy of  price,  will  be  sufficient  ground  for  setting  aside  an 
execution  sale.  Bach  v.  May,  168  111.  547  (45  N.  E.  Rep. 
248).     Where  a  judgment  asrainst  more  than  one  defendant  is 
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joint  and  several  a  sale  of  the  land  of  one  of  the  defendants 
thereunder  on  an  execution  issued  against  a  deceased  defend- 
ant together  with  the  other  defendants  is  not  void.  Christ  v. 
Flannigan,  28  Colo.  140  (46  Pac.  Rep.  683).  The  fact  that 
a  judgment  creditor  who  became  the  purchaser  of  his  debtor's 
property  at  an  execution  sale  thereof  had  bought  the  judg- 
ments of  some  of  the  other  creditors,  under  an  agreement 
with  them  not  to  bid  at  the  sale,  will  not  invalidate  the  sale 
as  to  other  creditors,  such  purchaser  having  contemplated  or 
committed  no  actual  fraud.  Woodruff  v.  Harrington^  175 
Pa.  802  (84  Atl.  Rep.  667).  The  holders  of  judgment  liens 
have  such  an  interest  in  the  property  of  their  judgment  debtor 
that  they  can  maintain  an  action  to  set  aside  a  fraudulent 
execution  sale  thereof  by  the  judgment  creditors  of  his  imme- 
diate grantor.  Tigue  v.  Banta,  176  Pa.  St.  414  (85  Atl. 
Rep.  181). 

Sec.  325.  Miscellaneous  notes.  An  execution  cred- 
itor must  exhaust  all  of  his  legal  remedies  before  a  court  of 
equity  will  assist  him  in  getting  at  his  debtor's  property. 
Stanton  v.  Catron,  8  N.  M.  855  (45  Pac.  Rep.  884).  A 
collateral  attack  can  no  more  be  made  upon  an  erroneous 
execution  or  order  of  sale  than  upon  an  erroneous  judgment. 
Rowe  V.  Black  et  al,  112  Cal.  687  (44  Pac.  Rep.  1084).  In 
Alabama  it  is  held  that  an  injunction  will  not  lie  to  prevent 
the  collection  of  executions  issued  on  decrees  void  on  their 
face.  Martin  v.  Atkinson,  108  Ala.  814  (18  So.  Rep.  888). 
S.  C.  Rev.  Stats.,  §  2121,  applied— compliance  with  bid — 
payment  in  cash — resale.  Brown  v.  Barnwell  Mfg.  Co,,  46 
S.  C.  415  (24  S.  E.  Rep.  191).  Sayles'  Tex.  Civ.  Stat.,  Art. 
2880,  applied — injunction  to  stay  proceedings  on  execution — 
jurisdiction.  Leachman  v.  Capfs^  89  Tex.  690  (86  S.  W. 
Rep.  250). 
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Sec.  326.  Powers  of  executors  and  administrators. 
Where  there  are  three  executors  and  the  power  to  act  is  con- 
ferred on  a  majority,  a  contract  for  sale  of  land  signed  by  one 
only  is  not  binding,  and  may  be  repudiated  by  the  vendee. 
Dodge  V.  Tullock,  110  Mich.  480  (G8  N.  W.  Rep,  289). 
Where  the  best  interest  of  an  estate  will  be  promoted  thereby 
an  administrator  may  rent  the  real  estate  belonging  to  the  estate 
and  apply  the  rents  to  the  payment  of  the  interest  accruing 
upon  a  mortgage  thereon.  Patafsco  Guano  Co.  v.  Ballard^ 
107  Ala.  710  (19  So.  Rep.  777;  54  Am.  St.  Rep.  181). 

Sec.  327.  Rights  as  to  possession  and  rents  of 
decedent's  realty.  Under  Ga.  Code,  §  486,  an  administra- 
tor cannot  recover  from  an  heir  possession  of  the  lands  of  his 
decedent  unless  such  administrator  shows  that  he  has  been 
wrongfully  deprived  of  the  possession  of  such  lands  or  that  it 
is  necessary  for  him  to  have  possession  for  the  purpose  of  pay- 
ing debts  or  making  a  proper  distribution.  UoIi  v.  Ander- 
son, 98  Ga.  220  (25  S.  E.  Rep.  496).  Construing  Hill's  Ann. 
Ore.  Laws,  §  1120,  providing  that  **  the  executor  or  adminis- 
trator is  entitled  to  the  possession  and  control  of  the  property 
of  the  deceased,  both  real  and  personal,  and  to  receive  the 
rents  and  profits  thereof  until  the  administration  is  completed, 
or  the  same  is  surrendered  to  the  heirs  or  devisees  by  order  of 
the  court  or  judge  thereof,"  it  is  held  that  the  statute  does  not 
divest  the  heirs  of  a  decedent  of  their  title  to  his  real  estate 
and  unless  the  administrator  takes  actual  possession  of  it,  they 
may  maintain  ejectment  therefor,  and  the  statute  of  limita- 
tions will  run  against  them  during  the  administration.  Clark 
V.  Bundy,  29  Ore.  190  (44  Pac.  Rep.  282).  See  opinion  for 
exhaustive  review  of  authorities.  A  lessor's  administrator 
may  sue  on  the  covenant  of  the  surety  of  the  lessee  to  pay  the 
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rent.      JValsk  v.  Packard,  165  Mass.  189  (42  N.  E.  Rep.  577 ; 
52  Am.  St.  Rep.  508). 

Sec.  328.  Sale  to  pay  debts.  Lands  of  a  decedent 
may  be  sold  to  repay  moneys  advanced  by  an  administrator 
to  pay  valid  claims  against  the  estate.  Denton  v.  Tyson,  118 
N.  C.  542  (24  S.  E.  Rep.  116).  The  real  estate  of  a  decedent 
should  not  be  sold  to  pay  his  debts  until  his  personal  estate 
has  been  exhausted ;  and  under  Va.  Code,  §  2652,  it  is  held  that 
it  is  premature  to  decree  a  sale  of  the  realty  before  adjudicat- 
ing the  claims  of  the  creditors,  and  their  respective  priorities, 
in  order  to  ascertain  the  precise  amount  chargeable  upon  such 
realty.  New's  Ex'x  v.  Bass,  92  Va.  888  (23  S.E.  Rep.  747). 
Where  there  is  no  immediate  necessity  for  selling  a  decedent's 
lands  to  pay  debts,  an  order  of  sale  should  not  be  made  until 
a  pending  suit  contesting  the  validity  of  a  devise  affecting 
the  use  of  certain  lands  for  that  purpose  has  been  determined. 
In  re  Smith's  Estate,  Wl  Pa.  St.  17  (85  Atl.  Rep.  889). 
Lands  conveyed  by  a  decedent  in  his  lifetime  in  good  faith  by 
an  unrecorded  deed  cannot  be  sold  by  his  executor  to  pay 
debts  under  Mass.  Pub.  Stat.,  ch.  184,  §  2,  as  land  *'  liable  to 
attachment  or  execution  by  a  creditor  of  the  deceased  in  his 
lifetime."  Edwards  v.  Barnes,  167  Mass.  205  (45  N.  E. 
Rep.  851).  Ind.  Rev.  Stat  1894,  §  2486,  which  subjects  to 
the  payment  of  the  decedent's  debts  '*  all  lands  and  interest 
therein  vrhich  the  deceased  in  his  lifetime  may  have  trans- 
ferred to  defraud  his  creditors,"  does  not  authorize  the  sale  of 
such  lands  for  that  purpose  in  proceedings  to  which  the 
alleged  fraudulent  grantees  are  not  parties.  Cray  v.  Wright^ 
16  Ind.  App.  258  (44  N.  E..Rep.  1009).  In  construing  Pa. 
Act,  Feb.  24,  1884,  that  no  debts  of  a  decedent,  unless 
secured  by  mortgage  or  judgment,  etc.,  shall  remain  a  lien  on 
his  lands,  after  his  death,  longer  than  five  (now  two)  years, 
unless  an  action  for  the  recovery  thereof  be  commenced  and 
duly  prosecuted  against  his  heirs,  executors  or  adminis- 
trators within  that  period,  or  unless  a  copy  or  particular  writ- 
ten statement  of  any  bond,  covenant,  debt,  or  demand,  when 
the  same  is  not  payable  within  that  period,  shall  be  filed  in 
the  office  of  the  prothonotary  of  the  county  where  the  real 
estate  to  be  charged  is  situate*  it  i^  held  that  the  proceeds  of 
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land  arising  from  a  sale  of  land  made  after  the  expiration  of 
such  five  years  cannot  be  applied  to  the  payment  of  claims  of 
creditors  who  have  not  complied  with  this  statute.  In  re 
Emerick's  Bstaie,  172  Pa.  191  (83  Atl.  Rep.  550). 

Sec.  329.  Sale  to  pay  debts — Practice*  A  decree 
ordering  the  sale  of  a  decedent's  realty  to  pay  a  mortgage 
debt  thereon  is  not  void  for  failure  to  properly  describe  the 
land,  where  the  mortgage,  and  other  portions  of  the  probate 
records  connected  with  the  estate  show  an  accurate  descrip- 
tion. Crawford  v.  McDonald,  88  Tex.  626  (88  S.  W.  Rep. 
825).  Where  the  lands  are  subject  to  a  mortgage  which  has 
been  foreclosed  since  the  decedent's  death  and  the  adminis- 
trator obtains  an  order  to  sell  the  same  free  from  incumbran- 
ces, the  moneys  realized  therefrom  must  be  first  applied  to  the 
payment  of  the  mortgage  lien  including  the  costs  of  the  fore- 
closure proceedings.  Connecticut  Mut,  L.  Ins,  Co.  v.  Hobhs^ 
14  Ind.  App.  681  (48  N.  E.  Rep.  452).  In  Indiana  it  is  held 
that  an  order  for  the  administrator  to  mortgage  his  decedent's 
lands  to  raise  money  to  pay  his  debts  can  be  made  upon  a 
petition  filed  by  the  administrator  to  sell  lands  for  that  pur- 
pose. Edwards  v.  Baker ^  145  Ind.  281  (44  N.  E.  Rep.  467) • 
Where  the  right  of  a  creditor  to  subject  lands  of  his  deceased 
debtor  to  the  payment  of  debts  is  dependent  upon  the  widow's 
having  failed  to  elect  to  reject  the  provision  made  for  her  by  the 
will  of  the  deceased  debtor  and  to  take  under  the  law*  as  provided 
for  by  Ind.  Rev.  Stat.  1894,  §  2666,  the  creditor  must  establish 
this  fact.  Archibald  v.  Long,  144  Ind.  451  (48  N.  E.  Rep. 
489).  Proceedings  to  sell  land  by  a  foreign  executor,  other- 
wise regular,  are  not  rendered  void  by  the  failure  of  the  court 
to  require  him  to  file  an  authenticated  copy  of  his  appoint- 
ment or  record  the  will  as  provided  for  by  Ind.  Rev.  Stat. 
1894,  §§  2768,  2519.  Baily  v.  Rinkcr,  146  Ind.  129  (45  N. 
E.  Rep.  88).  The  sale  is  not  complete  until  confirmed  by  the 
court  and  deed  delivered  to  the  purchaser.  In  re  JEmerick^s 
Estate,  172  Pa.  191  (88  Atl.  Rep.  550). 

Particular  summons  held  irregular  but  not  void.  Piercy 
v.  Watson,  118  N.  C.  976  (24  S.  E.  Rep.  659).  Ala.  Code, 
§  2112,  applied — sufficiency  of  petition  to  confer  jurisdiction. 
Moore  V.   Cottingkam,   118  Ala.  148  (20  So.  Rep.  994;  59 
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Am.  St.  100).  In  Louisiana  a  probate  sale  of  succession 
property  only  divests  it  of  the  mortgages  which  have  been 
imposed  upon  it  by  the  deceased,  but  not  those  which  had 
been  imposed  upon  it  by  his  vendors.  Levy  v.  TTiompson^  48 
La.  587,410  (19  So.  Rep.  260).  How.  Ann.  Mich.  Stat., 
§  5847,  applied — sale  of  land  held  by  the  decedent  under  a 
certificate  of  purchase  from  the  state  and  for  which  no  patent 
has  been  issued.  Louden  v.  Mariindale^  109  Mich.  285  (67 
N.  W.  Rep.  138).  N.  M.  Comp.  Laws,  §§  2228,  2274,. 
applied — joinder  of  proceeding  to  sell  to  pay  debts  and  to 
divide  the  property ;  §  -2249,  applied — application  of  proceeds 
of  sale.  First  Nat,  Bank  v.  Lee^  8  N.  M.  589  (45  Pac. 
Rep.  1114).  Mill.  &  V.  Tenn.  Code,  §  8483,  which  provides 
that  **all  actions  against  the  personal  representatives  of  a 
decedent  for  demands  against  such  decedent  shall  be  brought 
within  seven  years  after  his  death,  notwithstanding  any  dis- 
ability existing,  otherwise  they  will  be  barred  forever"  does 
not  bar  a  proceeding  to  sell  a  decedent's  lands  to  pay  debts 
though  instituted  more  than  seven  years  after  his  death,  if 
brought  within  that  period  after  the  creditor,  acting  with  due 
diligence,  has  obtained  judgment  against  the  personal  repre- 
sentative. Carrigan  v.  Rawelly  96  Tenn.  185  (84  S.  W. 
Rep.  4).  Mill.  &  V.  Tenn.  Code,  §§  8105-8108,  construed 
and  applied — proceedings  to  sell  land.  Cooley  v.  Cooley^s 
Heirs,        Tenn.  (87  S.  W.  Rep.  1028).     Sale  by  a  tutrix 

administering  a  succession,  to  pay  debts.     Succession  of  Lev* 
crick,  47  La.  1665  (18  So.  Rep.  700). 

Sec.  330.  Sale  to  pay  debts — Parties.  Purchasers 
from  the  heirs  or  devisees  of  lands  of  a  decedent  prior  to  the 
commencement  of  proceedings  by  his  administrator  to  sell  the 
same  to  pay  debts  are  necessary  parties.  Robertson  v 
Wheeler,  162  111.  566  (44  N.  E.  Rep.  870).  A  devisee  whose 
\nterest  is  contingent  upon  the  testator's  child  dying  without 
issue  and  upon  a  failure  of  the  administratrix  to  sell  the  prop- 
erty as  authorized  by  the  will  is  not  a  necessary  party  to  a  pro- 
ceeding to  sell  the  land  to  pay  debts.  Netv^s  Ex^x  v.  Bass, 
92  Va.  888  (28  S.  E.  Rep.  747).  In  North  Carolina  it  is  held 
that  the  creditors  of  a  decedent  are  not  proper  parties  plaintiflf 
with  the  personal  representative  in  proceedings  to  sell  land  to 
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make  assets.     Dickey  v.  Dickey^  118  N.  C.  956  (24  S.  E. 
Rep.  715). 

Sec.  331.  Notice  of  sale.  An  executor's  sale  of  his 
decedents  realty  pretended  to  have  been  made  under  an  order 
of  court,  which  is  void  because  of  non-compliance  with  the 
statute  in  regard  to  giving  notice,  is  not  remedied  by  the  fact 
that  such  executor  had  power  under  the  will  to  sell  without 
an  order  of  court.  Hellman  v.  Merz^  112  Cal.  661  (44  Pac. 
Rep.  1079).  Where  a  statute  (Mo.  Rev.  Stat.  1889,  §  147) 
requires  the  giving  of  a  certain  notice  of  the  filing  of  a  peti- 
tion to  sell  decedent's  lands,  sale  had  in  pursuance  of  an  order 
made  without  the  giving  of  such  notice  is  void,  and  cannot  be 
cured  by  subsequent  notice.  Hutchinson  v.  Shelly^  183  Mo. 
400  (84  S.  W.  Rep.  888).  Devisees  of  a  decedent  are  not 
entitled  to  notice  of  the  report  of  an  administrator's  sale  to 
pay  debts  and  application  for  confirmation  thereof.  Moore  v. 
Cotiingham,  118  Ala.  148  (20  So.  Rep.  994;  59  Am.  St. 
Rep.  100).  Where  a  decree  directing  an  executor  to  sell 
lands  is  collaterally  attacked  for  want  of  notice  to  the  heirs 
and  legatees  the  complaint  must  allege  what  the  record  shows 
as  to  notice.  Bailey  v.  Rinker^  146  Ind.  129  (45  N.  E.  Rep. 
88).  Under  Cal.  Code  Civ.  Proc.,  §  1549,  which  requires  a 
notice  of  a  private  sale  of  a  decedent's  realty  to  be  published 
for  two  weeks  successively  next  before  the  day  on  or  after 
which  the  sale  is  made,  it  was  held  that  a  publication  of  a 
notice  of  a  sale  from  the  5th  to  the  19th  day  of  the  month 
which  was  to  occur  on  the  21st  day  was  insufficient,  and  a 
sale  thisreunder  was  void.  Hellman  v.  Mcrz^  112  Cal.  661 
(44  Pac.  Rep.  1079). 

332.  Title  and  rights  of  purchaser  at  an  adminis- 
trator's sale.  An  administrator's  sale  made  under  a  decree 
of  a  probate  court  is  a  judicial  sale  in  which  there  is  no  war- 
ranty of  title  and  to  which  the  rule  of  caveat  emptor  applies, 
and  the  administrator  cannot  by  any  agreement  or  arrangement 
with  the  purchaser  oj  the  holder  of  the  mortgage  on  the  lands 
change  the  character  of  the  sale  in  these  respects.  Prior  v. 
Davisy  109  Ala.  117  (19  So.  Rep.  440).  A  purchaser  at  an 
administrator's  sale  regularly  and  legally  made  acquires  a  good 
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title,  although  he  may  have  previously  agreed  to  reconvey  the 
land  to  the  heirs  of  the  deceased  upon  their  performing  certain 
conditions,  and  their  remedy  against  him  for  breach  of  this  con- 
tract is  not  ejectment  but  a  suit  for  the  breach  of  his  agreement. 
Brown  v.  Brown,  96  Ga.  578  (28  S.  E.  Rep.  840).  Under 
Ala.  Code,  §  2124,  a  purchaser  at  an  administrator's  sale  is  not 
entitled  to  a  conveyance  until  he  has  paid  the  whole  of  the 
purchase  price,  and  this  rule  applies  with  special  stringency 
to  a  purchase  by  an  administrator  at  his  own  sale ;  and  the 
fact  that  the  heirs  have  allowed  him  to  be  charged  in  his  final 
settlement  with  the  price  of  the  land  will  not  estop  them  from 
enforcing  payment  out  of  the  land.  Bogart  v.  Bell^  112  Ala» 
412  (20  So.  Rep.  511). 

Sec.  333.  Validity  of  sales — Setting  aside.  The 
validity  of  a  sale  made  in  accordance  with  the  established 
construction  of  the  statutes  at  that  time  is  not  affected  by  a 
subsequent  change  in  such  construction.  Myers  v.  Boys^  144 
Ind.  496  (48  N.  £.  Rep.  567).  An  order  of  sale  as  lands  of 
a  '*  decedent,"  of  the  lands  of  one  who  is  supposed  to  be  dead 
and  who  is  in  fact  alive  is  absolutely  void  for  the  want  of 
jurisdiction,  and  does  not  constitute  an  estoppel  upon  the  par- 
ties thereto.  North  Carolina  Code,  §  1486,  construed.  Springer 
V.  Shavender,  118  N.  C.  88  (28  S.  E.  Rep.  976;  64  Am.  St. 
Rep.  708).  Where  a  statute  (Conn.  Gen.  Stat.,  §  600) 
authorizes  a  court  to  order  a  sale  on  proper  application,  on  a 
hearing  after  public  notice,  a  sale  in  pursuance  of  an  order 
made  on  an  oral  application  and  without  notice,  is  void.  Dor* 
ranee  v.  Raynsford,  67  Conn.  1  (84  Atl.  Rep.  706 ;  52  Am.  St. 
Rep.  266).  In  Louisiana  it  is  held  that  minor  heirs  may  assail  a 
sale  of  their  decedent's  property  to  make  assets,  made  by  the 
administrator  who  was  their  tutor,  at  which  he  became  the 
purchaser,  without  making  an  antecedent  tender  of  the  pur- 
chase price ;  and  they  are  not  estopped  from  so  doing  by  his 
.final  report  showing  the  insolvency  of  the  estate.  Aronstein 
V.  Irvine,  48  La.  801  (19  So.  Rep.  181).  Where  an  adminis- 
trator's sale  of  lands'  to  pay  debts  is  void  because  the  lands  so 
sold  were  not  subject  to  sale  for  that  purpose,  heirs  of  the 
decedent,  although  many  of  them  are  minors  and  married 
women,  who  were  parties  to  the  proceedings  for  a  final  dis* 
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tribution  and  received  and  retained  part  of  the  purchase  money 
of  such  sale  and  also  other  land  which  was  subject  to  sale  for 
the  payment  of  debts,  cannot  recover  possession  of  the  lands 
80  sold  from  the  purchaser  without  refunding  the  purchase 
price.  Stephenson  v.  Marsalis^  11  Tex.  Civ.  App.  162  (88  S. 
W.  Rep.  888).  An  heir  who  had  notice  of  a  sale  of  land  to 
pay  debts  and  was  benefited  by  it,  cannot,  after  a  long  lapse 
of  time,  attack  such  sale  because  it  was  a  private  sale  instead 
of  public,  as  required  by  statute.  Jaeohy  v.  McMahon^  174 
Pa.  188  (84  Atl.  Rep.  286).  Where  a  sale  is  made  by  an 
administratrix  *'  subject  to  the  homestead  rights  of  the  widow 
and  children  of  said  deceased  therein,"  and  the  land  subse- 
quently passes  into  the  hands  of  innocent  purchasers,  the  chil- 
dren of  the  deceased  cannot,  after  the  death  of  the  widow  and 
after  having  acquiesced  in  the  sale  for  more  than  11  years, 
have  the  same  set  aside  on  account  of  their  homestead  rights. 
L<mden  v.  Martindale,  109  Mich.  285  (67  N.  W.  Rep.  188). 
The  right  to  set  aside  an  administrator's  sale  may  be  lost  by 
laches.     Horr  v.  French,  99  la.  78  (68  N.  W.  Rep.  581). 

Sec.  834.  Collateral  attack  upon  sales.  If  the  court 
acquires  jurisdiction  of  the  subject  matter  and  all  interested 
parties,  its  judgment  cannot  be  collaterally  attacked  for  want 
of  regularity  in  the  subsequent  proceedings.  Zillmer  v. 
Gerichten^  111  Cal.  78  (48  Pac.  Rep.  408)  ;  Irons  v.  Harbi- 
son, 112  Cal.  260  (44  Pac.  Rep.  572),  applying  Cal.  Code 
Civ.  Pro.,  §  1475;  Crawford  ^f.  McDonald,  88  Tex.  626  (88 
S.  \V.  Rep.  825)  ;  Moore  v.  Cottingham,  118  Ala.  148  (20  So. 
Rep.  994 ; -59  Am.  St.  Rep.  100).  Where  proceedings  grant- 
ing an  administrator's  license  to  sell  real  estate  are  regular  and 
in  accordance  with  the  statute,  they  cannot  be  collaterally 
attacked.  Lebroke  v.  Damon,  89  Me.  118  (85  Atl  Rep.  1028) . 
It  is  held  by  a  divided  court  that  although  the  proceedings 
appear  regular  on  their  face,  a  sale  of  land  to  pay  a  debt  for 
Tsrhich  it  was  not  liable  may  be  collaterally  attacked  for  the 
want  of  jurisdiction.  Rees'\»  Wildman,  178  Pa.  245  (85 
Atl.  Rep.  1047. 

Sec.  335.     Purchase  by  executor  or  administrator 
at  his  ovrn  sale.     A  purchase  by  an  administrator  at  his 
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own  sale,  either  directly  or  indirectly,  may  be  set  aside. 
a  Connor  v.  Mahoney,  169  III.  69  (42  N.  E.  Rep.  878).  Such 
a  sale  is  voidable  at  the  option  of  an  heir,  upon  his  election 
within  a  reasonable  time  to  set  the  sale  aside,  and  such  admin- 
istrator cannot,  before  the  expiration  of  such  time,  convey  a 
good  title  of  the  land  to  one  who  does  not^occupy  the  position 
of  a  bona  fide  purchaser.  Mackey  v.  Bowels,  98  Ga.  780  (25 
S.  E.  Rep.  835).  Construing  Wis.  Rev.  Stat.,  §  8914,  which 
forbids  an  executor,  administrator  or  guardian  from  purchas- 
ing at  his  own  sale,  either  directly  or  indirectly,  or  being 
interested  in  the  purchase,  and  declares  all  sales  made  con- 
trary thereto  void,  it  is  held  that  a  sale  made  in  violation  of 
the  statute  is  not  void,  but  voidable  only  upon  attack  by  those 
interested  in  it.  Melms  v.  Pahst  Brewing  Co,,  98  Wis.  158 
(66  N.  W.  Rep.  518).  A  purchase  by  an  administrator  at  a 
sale  ordered  by  the  court,  upon  his  application,  to  pay  debts 
does  not  necessarily  render  the  sale  invalid.  Cooley  v.  Cooley's 
Heirs,        Tenn.  (87   S.    W.   Rep.    1028).     The  court 

say :  "  While  an  administrator  could  not  lawfully  purchase 
at  a  sale  of  personalty  of  the  estate  made  by  himself,  that 
being  under  his  control,  the  same  rule  does  not  apply  with 
regard  to  realty.  He  has  no  power  to  sell  the  realty.  The 
sale  is  not  his.  It  is  made  by  the  court,  and  he  can  lawfully 
bid.  Of  course,  owing  to  his  connection  with  the  sale,  in 
bringing  it  about,  the  court,  upon  a  proper  case  made,  will 
look  narrowly  into  his  conduct,  and  will  look  with  a  jealous 
eye  into  any  charge  of  fraud  made  on  a  proper  proceeding. 
But  there'is  no  absolute  incapacity  to  buy,  and  the  mere  fact 
of  the  administrator  having  bought  at  the  sale  of  the  land  is . 
not  matter  for  assignment  of  error  upon  a  petition  for  writ  of 
error."  An  administrator,  for  the  protection  of  his  estate, 
may  purchase  at  a  foreclosure  sale  made  under  a  decree  pro- 
cured by  him.  Briggs  v.  Chicago,  K.  &  W.  R,  Co.,  56 
Kan.  526  (48  Pac.  Rep.  1181).  Where  an  administratrix's 
Bale  is  open  and  properly  advertised,  it  will  not  be  set  aside 
because  the  land  was  purchased  by  her  second  husband  for  a 
small  price  and  nearly  a  year  thereafter  conveyed  to  her. 
Louden  v.  Martindale,  109  Mich.  235  (67  N.  W.  Rep.  183). 
Where  an  administrator  purchases  at  his  own  sale  the  heirs 
must  have  notice  of  his  application  for  an  order  of  conveyance 


295  BPiTOMS  OP  CASES.  §  885-8S7 

to  him,  Bogart  v.  Bell,  112  Ala.  412  (20  So.  Rep.  511)  ; 
otherwise  a  deed  to  him  may  be  held  invalid  on  a  collateral 
attack,    Boiling  V.  Smith,  108  Ala.  411  (19  So.  Rep.  870). 

Sec.  336.  Miscellaneous  notes.  A  special  legislative 
act  authorizing  an  administrator  to  sell  his  decedent's  land^ 
when  there  are  no  debts  to  pay  and  the  leg^l  heirs  to  such  land 
will  not  be  benefitted  by  its  sale,  is  unconstitutional  and  void. 
Johnson  v.  Branch,  9  S.  Dak.  116  (68  N.  W.  R.  178 ;  62 
Am.  St.  Rep.  857).  An  executor  is  not  liable  in  his  repre- 
sentative capacity  for  money  paid  by  a  purchaser  at  a  sale 
made  by  him,  which  is  void  because  not  made  in  the  manner 
prescribed  by  the  court  ordering  it,  unless  it  is  shown  that 
such  money  has  been  actually  made  a  part  of  the  assets  of  the 
estate.  Schlicker  v.  Hetnentvay,  110  Cal.  579  (42  Pac.  Rep. 
1068;  52  Am.  St.  Rep.  116).  Cal.  Code  Civ.  Proc,  §§ 
1529-1588,  1587,  applied — summary  sale  of  mines  and  mining 
interests.  In  re  Byrne's  Estate,  112  Cal.  176  (44  Pac, 
Rep.  467). 


FENCES. 


EPITOME  OP  CASES. 

Sec.  337.  Partition  fences.  A  criminal  prosecution 
cannot  be  sustained  against  one  for  unlawfully  moving  a  parti- 
tion fence,  under  N.  C.  Code,  §  1062,  where  he  removed  a 
fence  under  the  bona  fide  belief  that  he  was  authorized  to  do 
so  by  an  agreement  between  himself  and  the  prosecutor. 
States  V.  Mc'Cracken,  118  N.  C.  1240  (24  S.  E.  Rep.  580). 
A  fence  built  by  the  owner  of  land  four  feet  distant  from  the 
line  separating  his  lands  from  that  of  another  without  any 
agreement  between  them  that  it  is  to  be  used  as  a  partition 
fence  and  which  has  never  been  used  by  them  as  such,  will 
not  be  treated  as  a  partition  fence  under  the  provisions  of 
Kan.  Gen.  Stat.  (1889),  ch.  40,  §§  8,  22-24.  Conklin  v.  Dust, 
8  Kan.  App.  211  (48  Pac.  Rep.  481). 
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Sec.  338.  Fencing  railroads — Statutes  construed. 
There  is  no  common  law  obligation  resting  upon  a  railroad  to 
fence  its  right  of  way,  McCook  v.  Bryan^  4  Okla.  470  (46 
Pac.  Rep.  606)  ;  and  in  the  Indian  Territory  there  is  no  law 
which  requires  a  railway  company  to  fence  its  track  or  right 
of  way,  Chicago^  R.  /.  <&  P.  Ry.  Co.  v.  Woodwortk^ 
Ind.  Ter.  (85  S.   W.   Rep.  288).     Railroad  companies 

are  not  absolved  from  complying  with  the  express  terms  of 
the  statute  requiring  them  to  enclose  their  roads  with  a  good 
and  lawful  fence,  except  where  some  paramount  interest  of  the 
public  interferes,  or  some  paramount  obligation  or  duty  to  the 
public  rests  upon  the  railroad  companies,  rendering  it 
improper  for  them  not  to  fence  their  roads.  No  private 
interest  or  convenience  or  inconvenience  on  the  part  of  a  rail- 
road company  will  alone  be  sufficient  to  absolve  it  from  fenc- 
ing its  road  where  the  statute,  in  express  terms,  requires  that 
the  road  shall  be  fenced.  And  if,  for  any  reason,  they  are 
relieved  from  fencing  their  road  at  some  particular  place  or 
places,  they  must  construct  fences  or  other  barriers  as  near 
thereto  as  is  reasonably  practicable.  Chicago^  R.  I,  S  P.  Ry, 
Co,  V.  Green,  4  Kan.  App.  188  (46  Pac.  Rep.  200).  Where 
station  grounds  are  exempt  from  the  operation  of  a  statute 
requiring  railroads  to  fence  their  right  of  way,  it  is  held  that 
a  railroad  is  not  required  to  fence  grounds  at  a  flag  station  upon 
which  there  are  no  buildings,  but  at  which  trains  stop  regu- 
larly when  signaled.  Schneeklotk  v.  Chicago  <t  W.  M,  Ry. 
Co.,  108  Mich.  1  (65  N.  W.  Rep.  668).  Okla.  Stat.  1898, 
§§  1047-1049,  construed  and  applied— duty  of  railroad  to 
fence  its  track  and  liability  for  injury  to  stock.  McCook  v. 
Bryan,  4  Okla.  470  (46  Pac.  Rep.  506). 

Sec.  339.  Farm  crossings  over  railroads.  .Where  at 
the  time  of  the  construction  of  the  road  damages  are  assessed 
to  the  land  owner  upon  the  basis  that  he  has  no  right  to  a  farm, 
crossing  he  cannot  afterwards  assert  a  legal  right  to  such 
crossing.  New  Tork,  N,  H.  <&  H.  /?.  Co.  v.  Miller^  165 
Mass,  514  (48  N.  E.  Rep.  499).  Construing  and  applying 
Iowa  Code,  §  1268,  which  provides  that  **  when  any  person 
owns  land  on  both  sides  of  any  railway,  the  corporation  own- 
ing the  same,  shall,  when  requested  to  do  so,  make  and  keep 
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in  good  repair  one  cattle  guard  and  one  causeway  or  other 
adequate  means  of  crossing  the  same  at  such  reasonable  place 
as  may  be  designated  by  the  owner,"  it  is  held  that  a  ** cause- 
way"  as  applied  to  a  railroad,  means  a  way  raised  above  the 
road ;  that  the  fact  that  its  use  requires  the  landowner  to  open 
and  close  gates  does  not  render  it  inadequate ;  and  where  it  is 
adequate  the  landowner  cannot,  on  the  grounds  of  convenience 
or  profit,  demand  an  underground  crossing.  State  ex  reL 
Stone  V.  Burlington,  C.  R.  £  N.  Ry.  Co.,  99  la.  665  (68  N. 
W.Rep.  819).  As  to  what  crossings  are  "necessary"  within  the 
meaning  of  the  Miss.  Code  1892,  §  8561,  requiring  railroad 
companies  to  maintain  '*  convenient  and  suitable  "  crossings 
for  **  necessary  plantation  roads,"  is  a  question  of  fact  for  the 
jury.  Alabama  <&  V*  R,  Co,  v.  Odenealj  78  Miss.  84  (19  So. 
Rep.  202).  Citing,  Thornt.  Crossings,  §  268;  Chalcraft  v. 
Railroad  Co.,  118  111.  86 ;  Dubbs  v.  Railroad  Co,,  148  Pa.  St. 
66  (28  Atl.  Rep,  888).  For  further  construction  of  this  statute, 
see  Seelbinder  v.  Illinois  Cent,  R,  Co,,  78  Miss.  84  (19  So, 
Rep.  800)  ;  Hardy  v.  Alabama  £  V,  Ry.  Co,,  78  Miss.  719 
(19  So.  Rep.  661)  ;  Alabama  £  V,  Ry,  Co.  v.  Ligon,  74 
Miss.  176  (20  So.  Rep.  988).  Ind.  Rev.  Stat.  1894,  §§  5820, 
5321,  applied— -erection  of  gates  at  farm  crossings.  Louisville^ 
N.A.d  C.  Ry.  Co,  v.  McAfee,  15  Ind.  App.  442  (48  N.  E. 
Rep.  86).  Va.  Code,  §  1262,  construed  and  applied— duty  of 
railroad  company  to  construct  cattleguards^recovery  of  pen- 
alty by  landowner  for  its  failure  to  do  so.  Russell  v.  Louis- 
ville  £  N.  R.  Co.,  98  Va.  822  (25  S.  E.  Rep.  99).  Wis. 
Rev.  Stat.,  §  1811,  construed  and  applied — failure  to  replace 
gates  or  bars  at  crossing.  Oejlein  v.  Zautcke,  92  Wis.  176 
(66N.  W.  Rep.  108). 

Sec.  340.  Miscellaneous  notes.  In  Ohio  it  is  held 
that  where  a  lot  owner  erected  thereon  near  the  property 
of  the  adjoining  lot  owner  a  high  board  fence  which  shut  oflf 
the  light  and  air  from  the  windows  of  the  latter's  house, 
although  erected  from  motives  of  unmixed  malice  towards 
such  lot  owner  and  for  no  useful  or  ornamental  purpose,  he  could 
maintain  such  fence  and  neither  law  nor  equity  could  compel 
its  removal.  Letts  v.  Kessler,  54  O.  St.  73  (42  N.  E.  Rep. 
765).     See   opinion  for  extensive   collection   of    authorities. 
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Substantiatly  the  same  is  held  in  Michigan.  Peck  v.  Roe^  110 
Mich.  52  '(67  N.  W.  Rep.  1080).  The  common  law  rule  by 
which  the  owner  of  domestic  stock  is  liable  for  injury  done 
by  them  to  the  uninclosed  lands  of  another  is  not  in  force  in 
the  portions  of  Oregon  to  which  the  fence  law  of  that  state 
is  applicable,  and  the  fact  that  the  character  of  the  stock 
requires  that  they  be  in  charge  of  some  one  to  protect  them 
from  loss  or  destruction  does  not  change  the  rule.  Walker  v. 
Bloomingcamp ^  Ore.  (48  Pac.  Rep.  175) .     It  is  neg- 

ligence for  a  town  discontinuing  a  traveled  highway  to  erect 
across  it  a  barbed  wire  fence,  without  barriers  or  warnings, 
and  it  may  be  held  liable  to  travelers  for  injuries  resulting 
therefrom.  Bills  v.  Tcrwn  of  Kaukauna,  94  Wis.  810  (68 
N.  W.  Rep.  992). 


FIXTURES. 


EPITOME  OP  CASES. 

Sec.  341.  As  to  what  constitutes  a  fixture.  Fences 
permanently  affixed  to  land  constitute  a  part  of  the  realty. 
Baglcy  v.  Columbus  S.  Ry.  Co,,  98  Ga.  626  (25  S.  E.  Rep. 
638 ;  84  L.  R.  A.  286 ;  58  Am.  St.  Rep.  825).  A  heater  and 
range,  although  but  slightly  attached  to  the  building,  are  fix- 
tures, if  put  in  by  the  owner  of  the  premises  with  the  inten- 
tion of  making  them  such.  Hrdman  v.  Moore ^  58  N.  J.  L. 
445  (88  Atl.  Rep.  958).  On  a  sale  or  mortgage  of  a  brewery 
and  its  machinery  and  appliances  for  making  beer,  the 
machinery  and  appliances  used  for  making  it  and  on  the  prem- 
ises will  pass  to  the  purchaser  and  such  as  may  be  substituted 
in  lieu  of  other  machinery  that  becomes  useless  or  requires 
repairing.  Rcyman  v.  Henderson  Nat,  Bank,  98  Ky.  748 
(34  S.  W.  Rep.  697).  Title  to  machinery  so  situated  on  land 
as  it  would  otherwise  pass  as  a  fixture  does  not  pass  to  a  mort- 
gagee of  the  land  where  the  purchase  price  for  such  machinery 
is  unpaid  and  the  vendor  thereof  retained  title  until  payment 
of  the  purchase  price.     Butler  v.  Adler- Goldman  Com,  Co., 
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62  Ark.  445  (85  S.  W.  Rep.  1110).  It  is  held  that  the  mere 
placing  of  machinery  in  position  in  a  building  with  intent  to 
make  it  a  permanent  part  of  a  manufacturing  plant,  does  not 
make  it  part  of  the  real  estate  unless  it  is  actually  or  construct- 
'irely  attached  to  the  building  or  to  the  land.  It  maybe  suffi- 
cient if  the  machines  be  secured  or  bolted  to  the  floor,  or,  the 
ponderous  machines  weighing  from  three  to  four  tons  resting 
upon  the  floor,  by  their  own  weight,  may  under  certain  cir- 
cumstances be  treated  as  part  of  the  realty.  Shefard  v. 
Blossom,  66  Minn.  421  (69  N.  W.  Rep.  221 ;  61  Am.  St. 
Rep.  481).  See  Washington  Nat,  Bank  v.  Smith,  15  Wash. 
16(45Pac.  Rep.  786). 

Sec.  342.     Right  of  tenant  to  remove  fixtures.     A 

tenant  having  purchased  at  execution  sale  the  buildings  erected 
by  a  former  tenant,  after  entering  into  a  subsequent  lease 
without  reserving  the  right  to  remove  the  buildings  is  held 
not  to  be  entitled  to  them.  Talbot  v.  Cruger,  151  N.  Y.  117 
(45  N.  E.  Rep.  864).  The  court  say  :  '-  The  right  of  a  ten- 
ant to  remove  fixtures  erected  for  trade  is  conceded  to  him  for 
reasons  of  public  policy,  and,  being  in  the  nature  of  a  privi- 
lege, it  must  be  exercised  before  the  expiration  of  the  term,  or 
before  he  quits  possession.  If  the  right  to  remove  other  fix- 
tures exists  by  virtue  of  some  agreement,  then  it  must  be  exer- 
cised in  like  manner.  By  entering  upon  a  new  lease,  in  which 
the  tenant's  rights  are  not  reserved,  the  rights  which  may  have 
existed  under  the  former  tenancy  are  determined ;  and  this  is 
true  even  where  there  is  a  continuous  holding  of  the  premises, 
but  not  under  the  same  lease.  A  tenant  may  remain  in  pos- 
session after  the  old  lease  has  expired ;  but,  unless  he  reserves 
the  right  under  the  new  lease  to  remove  the  fixtures  upon  the 
land,  the  right  will  be  deemed  to  have  been  abandoned,  and 
they  will  become  the  property  of  the  landlord."  Citing,  Tayl. 
Landl.  &  Ten.,  §§  551,  552 ;  Loughran  v.  Ross,  45  N.  Y.  792 
(6  Am.  Rep.  178)  ;  Watriss  v.  Bank,  124  Mass.  571  (26  Am. 
Rep.  694).  A  provision  in  a  trust  deed  to  secure  debts  that 
it  is  to  cover  "  all  machinery  now  upon,  or  which  may  here- 
after be  put  upon,  said  premises,  whether  attached  or 
detached,"  was  held  not  to  embrace  machinery  afterwards 
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put  on  the  premises  by  a  tenant.     Polle  v  Rouse,  78  Miss. 
718  (19So.  Rep.  481). 


FORCIBLE  ENTRY  AND  DETAINER. 


EPITOMB  OP  CASES. 

Sec.  343.  As  to  what  constitutes  forcible  entry 
and  detainer.  A  lessor  who  causes  the  arrest  of  his  lessee 
while  peaceably  in  possession  of  the  premises,  on  a  warrant 
charging  a  public  offence  and  during  his  absence  takes  posses- 
sion of  the  premises  and  refuses  to  surrender  them,  is  guilty  of 
forcible  entry  and  detainer.  Cal.  Code  Civ.  Pro.,  §§  1160- 
1162,  applied.      Lasserot  v.    Gamble^         Cal.  (46  Pac. 

Rep.  917).  In  construing  and  applying  the  forcible  entry 
and  detainer  statute  of  Oklahoma  it  is  held  that  where  one 
who,  while  operating  a  saloon,  was  in  peaceable  possession  of 
the  building  to  which  the  city  claimed  title  and  right  of  pos- 
session, was  arrested  by  a  sheriff  accompanied  by  the  peace 
officers  of  such  city,  on  a  duly  presented  charge  of  such  a 
nature  as  entitled  the  officer  to  take  possession  and  remove  the 
furniture  from  the  building,  and  while  such  occupant  was  in 
the  custody  of  the  officer  the  officials  of  the  city  took  posses- 
sion of  the  building,  it  is  held  that  the  action  will  lie  against 
the  city ;  that  the  notice  to  quit  and  leave  the  premises  was 
sufficient  if  served  upon  the  mayor  of  the  city,  and  if  properly 
signed  by  the  plaintiff  his  name  need  not  appear  in  the  body 
thereof.  Oklahoma  City  v.  Hill,  4  Okla.  521  (46  Pac.  Rep. 
568).  If  the  person  lawfully  entitled  to  the  possession  of  real 
property  can  make  peaceable  entry  even  while  another  is  in 
occupation,  the  entry  in  contemplation  of  law  gives  or  restores 
to  him  complete  possession;  and  it  has  even  been  held  that  it 
is  not  unlawful  for  him  to  resort  to  such  means  short  of  the 
employment  of  force,  as  will  render  further  occupation  by  the 
other  impracticable.  Mercil  v.  Brouillette^  66  Minn.  416 
(69  N.  W.  Rep,  218).  Citing,  Cooley  on  Torts,  879-381. 
The  fact  that  the  common  law  right  of  a  lessor  to  make 
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re-entry  by  force  for  breach  of  condition  has  been  abrogated 
by  statute  does  not  render  invalid  a  condition  in  a  lease  giving 
the  lessor  the  right,  upon  breach  of  condition,  to  declare  the 
term  ended,  and  either  writh  or  without  process  of  lavtr,  to 
re-enter  and  remove  the  lessee,  using  such  force  as  is  necessary, 
and  a  lessor,  who  in  the  exercise  of  such  right  has  acquired 
possession  of  the  leased  premises  peaceably,  may  use  the  nec- 
essary force  to  prevent  a  re-entry  by  the  lessee.  Goshen  v. 
People,  22  Colo.  270  (44  Pac.  Rep.  508).  Citing,  Ambrose  v. 
Rooi,-n  111.  497  (52  Am.  Dec.  456);  Pa^e  v.  De  Puy  40 
111.  506 ;  Fabri  v.  Bryan,  80  111.  182.  Particular  facts  held 
to  constitute  a  forcible  detainer  of  premises  by  persons  who 
had  entered  thereon  without  any  claim  of  right.  Brown  v. 
Mcjuukin,  99  Ga.  91  (24  S.  E.  Rep.  855). 

Sec.  344.     AVho   may  maintain  the  action.     One 

whose  only  claim  of  possession  to  land  is  that  he  had  placed 
some  timber  on  it  which  had  been  removed  by  the  defendant, 
bas  not  sufficient  title  to  maintain  the  action.  Salinger  v. 
Gunn,  61  Ark.  414  (88  S.  W.  Rep.  959).  The  action  can 
only  be  maintained  by  one  who  has  the  present  right  of  posses- 
sion. Sand«  &  H.  Ark.  Dig.,  §§  8448,  8444,  applied.  King 
V.  Duncan,  62  Ark.  588  (87  S.  W.  Rep.  228).  Under  Miss. 
Code  1892,  §  4461,  providing  that  the  action  may  be  maintained 
by  "  the  legal  representatives  or  assigns  "  of  the  one  who  is 
deprived  of  his  possession  on  account  of  his  tenant  holding 
possession  after  the  expiration  of  his  right,  it  is  held  that  the 
purchaser  at  an  execution  sale  may  maintain  the  action  against 
the  tenant  of  the  defendant  in  execution.  Whitfield,  J., 
dissenting.  Glenn  v.  Caldwell,  74  Miss.  49  (20  So.  Rep. 
152).  Particular  breach  of  a  lease  held  not  to  entitle  the 
lessor  to  prosecute  an  action  of  forcible  entry  and  detainer. 
Stevenson  v.  Brodakl,  49  Neb.  703  (68  N.  W.  Rep.  1024). 
Mill  &  V.  Tenn-  Code,  §  4075,  applied — relation  of  landlord 
and  tenant  necessary.  Griffith  v.  Brackman,  97  Tenn.  387 
(87S.  W.Rep.  278). 

One  in  the  peaceable  possession  of  property,  although  he 
may  not  have  the  right  to  such  possession,  who  is  ousted  by  force 
by  another  who  takes  possession  may  maintain  the  action  against 
the  latter.    Oklahoma  City  v.  Hill,  4  Okla.  521  (46  Pac.  Rep. 
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568).     The  court  say,  "  We  get  the  law  on  this  question  from 
the  adoption  of  the  Kansas  statute,  and  that  has  been   manj 
times  construed  in  that  state  to  mean   that  a   party,  althougl 
he  has  no  right  to  the  possession,  yet  may  not  be  ousted  froui 
such  possession  by  force,  and,  if  he  is  ousted  by  force,  he  can 
recover  the  possession  which  he  actually  had  by  forcible  entry 
and  detainer  proceedings.     The  doctrine  of  our  statute  is  thus 
stated  by  Mr.  Chief  Justice  Horton,  of  the  supreme  court  of 
Kansas,  in  the  case  of  Peyionw,  Peyton^  84  Kan.  624  (9  Pac. 
Rep.  479)  :    *  It  was  unnecessary  for  the  plaintiflF  to  statd  that 
she  was  the  legal  and  equitable  owner  of  the  premises.     It  is 
only  necessary  for  her  to  allege  that  she  had  the  actual  and 
peaceable  possession  thereof.     An  action  may  be  maintained 
against  any  person  who  commits  a  forcible  entry  and  ouster, 
even  though  the  latter   is   the  owner   of  the   property,    and 
entitled  to  immediate  possession,  if  the  plaintiff  had,  at  the 
time  of  the  forcible  ouster,  the  actual  and  peaceable  posses- 
sion thereof.    Campbell \.  Coonradl,22  J^an.  704;  Conaivayx. 
GorCy  27  Kan.  127;  Burdette  v.  Corgan^  27  Kan.  275;  Bud- 
linger  v.  Hurley^  84  Kan.  585  (9  Pac.  Rep.  197)  ;  Emsley  v. 
Bennety  37  Iowa,  15.'   This  doctrine  obtains  in  the  state  of  Ne- 
braska, under  a  statute  similar  to  ours.     There,  iif  the  case  of 
Brown  v.  Feagins,  87  Neb.  870  (55  N.  W.  Rep.  1048),  it  is 
held  :    'An  action  for  the  forcible  detention  of  real  property  may 
be  maintained  by  one  whose  complete  possession  thereof  has 
been  ended  by  the  wrongful  entry  of  another,  even  though  such 
entry  was  made  under  claim  of  a  paramount  title.'    This  doc- 
trine is  also  maintained  by  the  supreme  court  of  the  United 
States  in  the  case  of  Railroad  Co,  v.  yohnson^  119  U.  S.  608 
(7  Sup.  Ct.  Rep.  840).   This  was  an  action  of  forcible  entry  and 
detainer,  brought  in  the  United  States  district  court  in  Arkan- 
sas, and  taken  on  appeal  to  the  supreme  court  of  the  United 
States.     In  this  case  Mr.  Justice  Miller,  speaking  for  the  court 
said  :    *The  general  purpose  of  these  statutes  is  that,  not  re- 
garding the  actual  condition  of  the  title  to  the  property,  where 
any  person  is  in  the  peaceable  and  quiet  possession  of  it,  he 
shall  not  be  turned  out  by  the  strong  hand,  by  force,  by  violence, 
or  by  terror.    The  party  so  using  force  and  acquiring  possession 
may  have  the  superior  title,  or  may  have  the  better  right,  to 
the  present  possession,  but  the  policy  of  the  law  in  this  class 
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of  cases  is  to  prevent  disturbances  of  the  public  peace,  to  for- 
bid any  person  righting  himself  in  a  case  of  that  kind  by  his  own 
hand  and  by  violence,  and  to  require  that  the  party  who  has  in 
this  manner  obtained  possession  shall  restore  it  to  the  party 
from  whom  it  has  been  so  obtained  ;  and  then  when  the  parties 
are  in  statu  quo^  or  in  the  same  position  as  they  were  before 
the  use  of  violence,  the  party  out  of  possession  must  resort 
to  legal  means  to  obtain  his  possession,  as  he  should  have  dond 
in  the  first  instance.  This  is  the  philosophy  which  lies  at  the 
foundation  of  all  these  actions  of  forcible  entry  and  detainer, 
which  are  declared  not  to  have  relation  to  the  condition  of  the 
title  or  to  the  absolute  right  of  possession,  but  to  compelling 
the  party  out  of  possession,  who  desires  to  recover  it  of  a 
person  in  the  peaceable  possession,  to  respect  and  resort  to 
the  law  alone  to  obtain  what  he  claims." 

Sec.  345.  Practice — Statutes  construed.  Unless  the 
statute  so  provides  title  can  not  be  tried  in  an  ordinary  action 
of  forcible  entry  and  detainer.  Hatnill  v.  Bank  of  Clear 
Creek  Co.,  22  Colo.  884  (45  Pac.  Rep.  411).  Citing,  Bceler 
V.  Cardwell^  29  Mo,  72  (77  Am.  Dec.  550)  ;  Johnson  v.  Baker, 
28  111.  98.  Where  the  plaintiff  claims  under  a  deed  from  the 
defendant  which  contains  certain  reservations  as  to  the  right 
of  possession  it  is  admissible  in  evidence  to  show  the  rights 
of  the  plaintiff.  Gale  v.  Eckhart,  107  Mich.  465  (65  N.  W. 
Rep.  274).  Proof  that  the  defendants  entered  June  26th 
where  the  complaint  alleges  that  they  entered  on  July  14th  is 
not  a  material  variance,  but  the  allegation  that  they  were  in 
continuous  possessi,on  from  May  1st,  1893,  is  negatived  by  a 
finding  that  they  **  took  possession  on  June  26,  1898."  Ama- 
dor Gold  Mine  v.  Amador  Gold  Mijie,  114  Cal.  846  (46  Pac. 
Rep.  80).  Applying  Ala.  Code,  §  8889,  forbidding  the  mer- 
its of  the  title  to  be  inquired  into  in  the  action,  it  is  held  that 
a  tenant  cannot  defend  an  action  by  his  landlord  for  unlawful 
detainer  by  showing  that  the  latter's  title  has  passed  to  another 
by  the  foreclosure  of  a  prior  mortgage  to  whom  the  tenant  has 
lawfully  attorned;  the  enforcement  of  a  judgment,  which 
included  an  award  of  damages,  rendered  against  a  tenant  on 
account  of  his  inability  to  make  this  defense  cannot  be  enjoined 
although  the  holder  of  the  judgment  is  insolvent.     Colemar., 
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J.,  dissenting.  Davis  v.  Pou^  108  Ala.  448  (19  So.  Rep. 
362).  Ala.  Code,  §  8890,  applied — three  years'  possession  as  a 
defense — directing  verdict.  Barefoot  v.  Wall^  108  Ala.  827 
(18  So.  Rep.  828).  Sand.  &  H.  Ark.  Dig.,  §  8458,  8459,  con- 
strued and  applied — judgment  for  damages^bond.  Richard- 
son  V.  Harrell,  62  Ark.  469  (86  S.  W.  Rep.  578).  Mills' 
Ann.  Colo.  Stat.,  §  1978,  subd.  6,  applied — trial  of  title  in 
actions  of  forcible  entry  and  detainer.  Hamill  v.  Bank  of 
Clear  Creek  Co.,  22  Colo.  884  (45  Pac.  Rep.  411).  Conn. 
Gen.  Stat.,  §§  1855,  1856,  construed  and  applied — action  of 
summary  process — sufficiency  of  notice — pleading  and  proof. 
Miller  v.  Lampson,  66  Conn.  482  (84  Atl.  Rep.  79). 
McClain's  Iowa  Code,  §  8190,  applied — sufficiency  of  com- 
plaint— allegation  of  notice  to  quit.  Waller  v.  Vermitt,  97 
la.  518  (66  N.  W.  Rep.  768).  Ky.  Civ.  Code,  §  454,  applied 
—sufficiency  of  description  of  the  premises.  Trent  v.  Colvin^ 
Ky.  (85  S.  W.  Rep.  914).     Under  Miss.  Code  1892, 

§  4475,  a  judgment  in  an  action  of  forcible  entry  and  detainer 
will  not  bar  a  subsequent  action  for  trespass.  Richardson  v. 
Callihan,  78  Miss.  4  (19  So.  Rep.  95).  Under  the  forcible 
detainer  act  of  Oklahoma  all  defenses  may  be  interposed 
under  a  general  denial,  and  it  is  not  error  to  strike  out  a  spec- 
ial answer  although  it  pleads  a  good  defense.  Oklahoma  City 
V.  Hill,  4  Okla.  521  (46  Pac.  Rep.  568).  A  lessor's  right  to 
obtain  possession  under  the  forcible  entry  and  detainer  statute 
of  Washington  (Laws  1891,  p.  179)  is  not  barred  by  a  prior 
appointment  of  a  jeceiver  in  an  action  to  foreclose  a  mortgage 
on  the  lessee's  interest,  to  which  the  lessor  was  unnecessarily 
made  a  party,  where  the  notice  to  surrender  possession  was 
served  on  the  lessee  before  such  appointment  was  made. 
Woodward  v.  Winehill,  14  Wash.  894  (44  Pac.  Rep.  860). 
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Sec.  346.  As  to  what  constitutes  a  fraudulent  con- 
veyance. The  law  will  not  permit  a  debtor  in  failing  cir* 
cuxnstances  to  sell  his  land,  and  convey  it  by  deed  without 
reservations,  and  yet  secretly  reserve,  to  himself  the  equity  of 
redemption  for  his  own  use  and  benefit.  Such  a  transfei 
lacks  the  element  of  good  faith  and  is  fraudulent  as  to  his 
creditors,  although  made  for  a  valuable  consideration.  Neu* 
hert  V.  Massman^  87  Fla.  91  (19  So.  Rep.  625).  It  is  held 
that  a  general  assignment  for  the  benefit  of  creditors  which 
ties  up  the  debtor's  property  for  an  unreasonable  length  of 
time,  will  be  held  void  as  a  fraudulent  conveyance  hindering 
and  delaying  creditors.  Partners^  <&  Traders^  Bank  v.  Mar- 
//«,  96Tenn.  1  (38  S.  W.  Rep.  565).  A  conveyance  made 
by  a  debtor  for  the  express  purpose  of  protecting  his  interest 
in  the  property  against  a  pending  suit  is  fraudulent  and  void 
as  against  the  plaintiff  in  that  suit,  and  equally  fraudulent 
and  void  as  against  the  debtor's  assignee  in  insolvency. 
Thompson  v.  Robinson,  89  Me.  46  (85  Atl.  Rep.  1002.) 
Where  a  mortgage  covers  a  stock  of  merchandise,  and  also 
real  estate,  and  is  constructively  void  as  to  the  goods,  on 
account  of  the  mortgagor's  permission  to  continue  in  posses- 
sion and  sell  the  goods  in  the  usual  course  of  trade,  but  there 
is  no  fraudulent  intent  in  fact  in  the  execution  of  the  mort- 
gage, it  will  be  valid  as  to  the  real  estate.  Rogers  v.  Mun- 
nerlyn,  86  Fla.  591  (18  So.  Rep.  669).  A  sale  or  mortgage 
for  a  valuable  consideration  may  be  upheld  as  valid  although 
the  seller  or  mortgagor  intended  by  the  transaction  to  delay 
or  defraud  his  creditors.  Where  it  is  not  shown  that  the 
purchaser  or  mortgagee  participated  in  the  fraudulent  pur- 
pose, the  knowledge  on  the  part  of  a  purchaser,  of  the  seller's 
purpose  to  perpetuate  the  fraud  on  his  creditors  is  held  to  viti- 
ate the  sale,  although  the  intent  of  the  former  was  to  secure 
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a  valid  debt  due  bim.  Wolf  v.  Arthur,  118  N.  C.  890  (24 
S.  E.  Rep.  671).  A  conveyance  made  expressly  to  defraud 
tbe  grantor's  creditors  may  be  set  aside  regardless  of  the  con- 
dition of  his  estate.  Wilson  v.  Spear ^  68  Vt.  145  (84  Atl. 
Rep.  429).  Citing,  Wads-worth  v,  Williams,  100  Mass.  126; 
Hager  v.  Shindler,  29  Cal.  47 ;  Wester  man  v.  Wester  man  y 
25  Ohio  St.  500;  Gormley  v.  Potter,  29  Ohio  St.  597;  Yas- 
ser V.  Henderson,  40  Miss.  519  (90  Am.  Dec.  851)  ;  Edmunds 
V.  Mister,  58  Miss.  765.  A  deed  of  trust  executed  by  an 
insolvent  corporation  to  secure  an  issue  of  its  bonds  cannot  be 
set  aside  as  against  persons  taking  such  bonds  to  secure  debts 
owing  to  them  by  the  corporation,  without  any  notice  that 
the  deed  was  fraudulent.  Coal  City  Coal  d:  Coke  Co,  v. 
Hazard  Powder  Co,,  106  Ala.  218  (19  So.  Rep.  892). 

Sec.  347.  As  to  what  constitutes  insolvency.  The 
Texas  statute,  Rev.  Stat.  1895,  art.  2545,  provides  that  "  every 
gift,  conveyance,  assignment,  transfer  or  charge  made  by  a 
debtor,  which  is  not  upon  consideration  deemed  valuable  in 
law,  shall  be  void  as  to  prior  creditors  unless  it  appears  that 
such  debtor  was  then  possessed  of  property  within  the  state 
subject  to  execution  sufficient  to  pay  his  existing  debts ;  but 
such  gift,  conveyance,  assignment,  transfer  or  charge  shall 
not  on  that  account  merely  be  void  as  to  a  prior  creditor, 
because  voluntary  it  shall  not  for  that  cause  be  decreed  to  be 
void  as  to  subsequent  creditors  or  purchasers."  Construing 
this  statute  it  is  held  that  where  the  title  to  the  property 
claimed  to  be  retained  by  the  debtor  is  apparently  in  another, 
such  property  will  not  be  considered  for  the  purpose  of  estab- 
lishing his  solvency.  Walker  v.  Loring,  89  Tex.  668  (86  S^ 
W.  Rep.  246).  The  court  say  :  *'  The  purpose  of  the  statute 
is  the  protection  of  creditors  against  voluntary  conveyances 
by  their  debtors.  It  is  based  upon  the  maxim  that  a  man 
must  be  just  before  he  is  generous.  It  denounces  a  voluntary 
conveyance  as  fraudulent  and  void  against  existing  creditors 
with  one  exception,  and  that  is  that  he  still  retains  sufficient 
property  from  which  the  creditors  may  make  their  debts  by 
due  process  of  law.  It  does  not  mean  that  the  conveyance  is 
valid  if  the  property,  at  a  fair  market  value,  is  sufficient  to 
cover  the  debts.     Nor  does'  it  mean  that  it  is  enough  merely 
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that  the  property,  if  discovered,  is  subject  to  levy  and  sale. 
But  it  means  that  he  must  retain  property  of  which  he  has 
the  open  and  visible  ownership  of  such  value  that  when  sub- 
jected to  forced  sale  it  will  yield  a  sufficient  sum  to  pay  all 
the  existing  debts  as  well  as  the  taxable  costs  of  their  collec- 
tion." 

Sec.  348.  Trust  deeds.  A  trust  deed  executed  by  an 
insolvent  corporation  to  secure  an  issue  of  its  bonds  by  the 
terms  of  which  it  conveys  title  to  its  property  to  another  but 
retains  the  right  to  use  and  possession  thereof  may  be  set  aside 
as  a  fraudulent  conveyance.  Coal  City  Coal  d:  Coke  Co,  v. 
Hazard  Powder  Co.,  108  Ala.  218  (19  So.  Rep.  892).  A 
trust  deed  by  an  insolvent  debtor  to  secure  the  payment  of  th« 
debts  of  another  may  be  set  aside  by  his  creditors.  Erb  v. 
West,        Miss.  (19  So.  Rep.  829).     The  conveyance  by 

a  debtor  of  all  his  real  and  personal  estate  to  a  trustee,  to  be 
held  in  trust,  with  directions  to  pay  a  claim  which  the  trustee 
himself  held  against  the  grantor,  and  also  the  claims  of  cer- 
tain other  creditors,  out  of  the  rents  and  profits  and  out  of  the 
proceeds  of  the  sale  thereof  by  the  trustee,  but  which  sale 
cannot  be  made  without  the  consent  in  writing  of  the  grantor, 
will  be  set  aside  as  fraudulent  at  the  instance  of  judgment 
creditors,  who  have  been  provided  for  in  such  conveyance, 
because  it  hinders  and  delays  them  in  the  collection  of  theii 
just  demands ;  but  such  conveyance  will  be  sustained  so  far  as 
it  provides  a  security  for  trust  moneys  in  the  hands  of  the 
grantor,  which  may  be  enforced  by  cross  bill.  Rickey  v.  Car- 
tenter,        N.  J.  Eq.  (88  Atl.  Rep.  472). 

Sec.  340.    Conveyances  between  near  relatives.    A 
conveyance  by  one  brother  to  another  in  consideration  of  th« 
grantee's  paying  a  portion  of  the  debts  of  the  grantor  equa 
in  amount  to  the  value  of  the   real  estate,  is  not'  renderec 
fraudulent  as  against  a  creditor  whose  debt  is  not  provided 
for,  by  the  fact  that  the  grantee  accounts  to  the  grantor  for  a 
portion  of  the  rents  and  profits  and  permits  him  to  occupy  the 
homestead  for  a  time  and  subsequently  conveys  it  to  his  wife 
for  a  nominal  consideration,  it  appearing  from  the  testimony 
of  the  grantee  that  the  conveyance  was  made   in  good  faith 
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and  that  the  grantee  had  paid  and  discharged  the  debts  pro- 
vided for  therein.  Baker  v.  Harvey,  183  Mo.  658  (84  S.  \V. 
Rep.  853).  While  transactions  between  father  and  son  are 
subject  to  critical  scrutiny,  yet  if  the  circumstances  show 
them  to  be  fair,  open  and  free  from  fraudulent  intent,  the 
relationship  of  the  parties  will  not  vitiate  nor  render  them 
void.  Douglass  v.  Douglass,  41  W.  Va.  18  (28  S.  E. 
Rep.  671). 

Sec.  350.  Marriage  settlements — Deed  of  husband 
to  wife.  As  against  existing  creditors,  a  deed  executed  in 
consideration  of  marriage  is  valid,  even  though  it  be  not 
delivered  until  after  the  marriage  is  consummated,  the  trans- 
action being  in  good  faith  on  the  part  of  the  wife.  Wood  d^ 
Huston  Bank  v.  Read,  181  Mo.  558  (88  S.  W.  Rep.  176). 
Although  a  postnuptial  settlement  may  have  been  made  under 
such  circumstances  that  it  must  be  pronounced  fraudulent  and 
void  as  to  the  creditors  of  the  husband,  yet,  if  the  wife  relin- 
quishes her  interest  in  the  property,  or  assumed  the  payment 
of  debts  due  from  her  husband,  so  as  to  make  them  charges 
upon  her  separate  estate,  upon  the  faith  of  such  settlement^ 
it  will  be  held  good  to  the  extent  of  a  just  compensation  for 
the  interest  which  she  may  have  parted  with,  or  of  the  debts 
which  she  has  assumed  to  pay.  Flynn  v.  Jackson,  98  Va.  841 
(25  S.  E.  Rep.  1).  A  conveyance  of  land  from  husband  to 
wife,  directly  or  indirectly,  with  fraudulent  intent  towards 
either  prior  or  subsequent  creditors  will  be  held  void  as  to 
such  creditors.  Billingsley  v.  Clelland,  4:1  W.  Va.  284  (28 
S.  E.  Rep.  812).  The  sale  of  a  farm  by  the  husband  and  the 
purchase  of  another  and  the  vesting  of  the  title  thereto  in  the  ' 
wife  as  against  the  creditors  of  the  husband  is  void,  unless  at 
the  time  of  the  vesting  of  the  title  in  the  wife,  the  husband 
was  solvent  and  his  creditors  were  not  affected  thereby  to 
their  prejudice.  The  vesting  of  the  title  in  the  wife  will  date 
from  the  delivery  of  the  conveyance  and  not  from  the  date  of 
the  contracts  entered  into  by  the  parties.  Baxter  v.  Hecht^ 
98  la.  581  (67  N.  W.  Rep.  407).  Marriage  is  a  sufficient 
consideration  to  support  a  deed.  State  ex  rel,  Harrison  v. 
Osborne,  143  Ind.  671  (42  N.  E,  Rep.  921). 
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Sec.  351.  Deed  of  husband  to  wife — Burden  of 
proof.  Where  a  conveyance  is  made  from  husband  to  wife, 
and  it  is  attacked  by  his  creditors  as  fraudulent,  the  burden  is 
on  her  to  show  that  she  paid  a  fair  consideration  out  of  her 
separate  estate ;  and,  having  shown  this,  the  burden  then  rests 
on  the  creditor  to  show  fraud,  but  it  requires  less  evidence  to 
show  it  than  if  the  transaction  were  between  strangers.  If 
the  wife  owns  a  separate  estate,  and  the  husband  transfers  to 
her  real  estate  charged  with  liens,  in  consideration  that  she 
pay  the  liens,  and  she  acts  in  entirely  good  faith  and  free  from 
fraudulent  design  as  to  the  creditors,  without  notice  of  fraud- 
ulent intent  on  his  part,  she  is  a  purchaser  for  a  valuable  con- 
sideration and  will  be  protected  as  such,  and  on  account  of 
the  relation  of  the  parties  such  a  transaction  must  be  scanned 
closely,  and  it  must  appear  clearly  that  she  is  free  from  fraud, 
and  that  any  payments  made  under  the  transfer  on  liens  were 
not  from  the  estate  of  the  husband.  IVood  v.  Harmison^  41 
W.  Va.  876  (28  S.  E.  Rep.  660).  Where  a  wife  permits  the 
title  to  her  land  to  remain  in  her  husband  knowing  that  he  is 
contracting  liabilities  and  so  far  as  the  creditors  of  the  husband 
are  concerned  she  makes  no  claim  to  the  property,  in  a  suit  by 
the  creditors  to  subject  the  land  to  the  payment  of  their  debts 
after  it  has  been  conveyed  to  her,  the  burden  is  upon  the  wife 
to  establish  her  equitable  title  to  the  land  by  clear  and  satis- 
factory evidence.  Where  her  silence  has  been  such  as  to 
induce  the  creditors  of  the  husband  to  rely  upon  his  ownership 
of  the  land,  she  will  be  estopped  from  asserting  secret  equities. 
heminger  v.  Cris-well,  98  la.  882  (67  N.  W.  Rep.  289). 

Sec.  362.  Conveyance  of  land  bought  with  wife's 
money.  Where  a  husband  has  received  the  wife's  money 
and  used  it  with  her  knowledge  and  consent  and  without  any 
promise  for  its  payment,  the  law  does  not  imply  a  promise  of 
repayment  as  would  be  the  case  if  they  were  strangers,  but 
presumes  that  the  receipt  and  use  of  her  money  or  property  or 
its  proceeds  was  a  gift  by  the  wife  to  the  husband  and  not  a 
loan.  A  subsequent  conveyance  of  land  by  the  husband  to  the 
wife  in  consideration  of  his  having  so  used  her  money  will  be 
treated  as  voluntary  and  void  as  against  existing  creditors. 
Flynn  v.  Jackson,  93  Va.  841  (25  S.  E.  Rep.  1).      Citing, 
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Beecher  v.  Wilson,  84  Va.  818  (6  S.  E.  Rep.  209 ;  10  Am. 
St.  Rep.  888)  ;  Humes  v.  Scruggs,  94  U.  S.  22;  Bennett  v. 
Bennett,  87  W.  Va.  896  (16  S.  E.  Rep.  688).  Where  the 
husband  has  promised  to  repay  the  wife  for  property  which  he 
has  received  from  her  the  rule  is  different  and  a  conveyance  to 
her  in  consideration  of  such  obligation  will  be  upheld  as 
against  creditors.  Columbia  Sav.  Bank  v.  Winn,  182  Mo. 
80  (88  S,  W.  Rep.  457).  Mere  inadequacy  of  consideration  in 
a  deed  from  a  husband  to  his  wife,  even  if  he  were  insolvent 
at  the  time  of  its  execution,  will  not  of  itself  alone  avoid  the 
deed  at  the  instance  of  creditors,  if  there  was  no  intention  to 
hinder,  delay,  or  defraud  them.  The  inadequacy  of  considera- 
tion, if  gross,  would  be  a  badge  of  fraud,  and  might  be  so 
gross,  when  combined  with  other  circumstances,  as  to  amount 
to  proof  of  actual  fraud.  Although  the  consideration  expressed 
in  a  deed  to  realty  from  a  husband  to  his  wife  may  be  so 
grossly  inadequate  as  to  suggest  fraud,  yet,  if  it  appears  that 
the  property,  when  originally  purchased  by  and  conveyed  to 
the  husband,  was  paid  for  with  the  wife's  money,  the  deed 
from  him  to  her  may  be  upheld  as  bona  Jide.  Hawkinsville 
Bank  d'  Trust  Co.  v.  Walker,  99  Ga.  242  (25  S.  E.  Rep. 
205).  When  the  husband  purchases  land  with  the  separate 
money  of  his  wife  and  takes  the  legal  title  in  his  own  name, 
for  convenience  in  transferring  the  same,  and  the  husband  at 
no  time  represents  himself  as  the  owner,  and  his  creditors  in 
extending  credit  did  not  rely  on  his  ownership,  the  wife  is 
entitled  to  hold  the  property  as  her  separate  property  against 
the  judgment  creditors  of  her  husband.  Kemp  v.  Polsom,  14 
Wash.  St.  16  (48  Pac.  Rep.  1100),  distinguishing  Frederick 
V.  Shorcy,  4  Wash.  St.  75  (29  Pac.  Rep.  766). 

Sec.  363.  Voluntary  conveyances.  In  Alabama  a 
voluntary  conveyance  is  void  as  to  existing  creditors,  under 
all  circumstances.  Wooten  v.  Steele,  309  Ala.  568  (19  So. 
Rep.  972 ;  55  Am.  St.  Rep.  947)  ;  McLaren  v.  Anderson^ 
109  Ala.  571  (19  So.  Rep.  982).  In  a  recent  case  the 
supreme  court  of  Alabama  say:  *'A  voluntary  conveyance 
by  one  who  is  indebted  is  presumptively  fraudulent,  when 
attacked  by  a  judgment  creditor  upon  a  debt  existing  at  the 
time  of  its  execution.     In   such  cases  it  is  not  necessary  to 
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show  that  the  debtor  was  actually  insolvent  at  the  time  he 
executed  the  conveyance."     McKeown  v.  Allen ^  87  Fla.  490 
(20  So,  Rep.  556).     Citing,  Bump,  Fraud.  Conv.,  p.  278; 
Pratt  Y.  Curtis,  2  Low.  87  (Fed.  Cas.  No.  11,875);  Ellin- 
ger  V.    Crawl,  17  Md.  861 ;  Martin  v.  Evans,  2  Rich.  Eq. 
868;   Cook  v.  Johnson,  12  N.  J.  Eq.  51 ;    Williams  v.  Banks, 
llMd.  198;   Young  \.  ^>5«V^,  25  Miss.  146;    Worthington  \ . 
Bluitt,  6  Md.  172  (text,  198,  199).     A  voluntary  conveyance 
\^  valid  as  against  subsequent  creditors.     The  insolvency  of 
the  grantor  at  the  time  of  the  conveyance  will  not  of  itself 
raise  a  presumption  of  fraud.     Elyton  Land  Co,  v.  Iron  City 
S.  B.  Works,  109  Ala.  602  (20  So.  Rep.  51).     Voluntary 
conveyance  of  property  not  exempt  made  by  a  husband  to  his 
wife,  when  in  failing  circumstances,  is  void  as  to  his  credit- 
ors whose  claims  existed  at  the  date  of   such   conveyance. 
Clajiin  v.  Ambrose,  87  Fla.  78.  (19  So.  Rep.  628).     A  volun- 
tary conveyance  made  to  hinder  and  delay  creditors  only,  is 
not  void  as  to  subsequent  purchasers  who   take  title  with 
notice.     Harton  v.  Lyons,  97  Tenn.  180  (86  S.  W.  Rep.  851). 
A  voluntary  conveyance  by  a  married  woman  of  her  separate 
estate  which  could  be  subjected  to  the  claims  of  creditors  may 
be  set  aside  as  a  fraud  upon  their  rights.      Wich  v.  Dawson, 
42  W.  Va.  48  (24  S.  E.  Rep.  587).     A  voluntary  conveyance, 
made  with  an  intent  on  the  part  of  the  grantor  to  defraud 
subsequent  creditors,  is  void  as  to  such    creditors,    without 
proof  of  fraud  on  the  part  of  the  grantee.      Wilson  v.  Spear, 
^V't.  145  (84  Atl.  Rep.  429).     When  the  conveyance  is 
^^'thout  valuable  consideration,  the  creditor  may  avoid  it  for 
^^^  fraud  of  the  grantor  alone.      Wilson  v.  Spear,  68  Vt.  145 
(«^  Atl.  Rep.  429).     Where   a  conveyance  is  partly  volun- 
^ry>  courts  will,  in  favor  of  creditors,  often  set  it  aside,  so 
^r  as  it  is  without  consideration,  but  let  it  stand  as  security 
^\   the  consideration  actually  paid.      Leqve  v.   Stoppel,  64 
Minn.  74  (66  N.  W.  Rep.  208). 

Sec.   354.     Gift    by    insolvent    debtor — Subsequent 
CTcditors.    The  Georgia  Code,  §  1952,  provides  that  '*  every 
Juntary  deed  or  conveyance  not  for  a  valuable  consider- 
(ion,  made  by  a  debtor  insolvent  at  the  time  of  such  convey- 
ance, shall  be  fraudulent  in  law  as  against  creditors  and  as  to 
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them  null  and  void."  It  is  held  that  this  statute  does  not 
apply  to  subsequent  creditors  in  the  absence  of  an  actual 
fraudulent  intent  on  the  part  of  the  debtor.  First  National 
Bank  V.  Bayliss,  96  Ga.  684  (28  S.  E.  Rep.  851).  The 
court  say:  "Before  the  conveyance  will  be  declared  void 
against  subsequent  creditors,  there  must  be  proof  of  an  actual 
intent  to  defraud  in  making  the  conveyance.  There  seems  to 
be  some  conflict  in  the  authorities  on  this  subject,  but,  upon 
the  examination  of  the  cases,  it  will  be  found  that  the  conflict 
is  more  apparent  than  real.  In  determining  whether  there 
was  an  actual  intent  to  defraud  subsequent  creditors  or  not, 
each  case  must  depend  upon  its  own  facts  and  circumstances. 
It  is  difficult  to  prove  the  actual  intent  which  is  in  the  mind 
of  a  man  at  the  time  he  makes  such  a  conveyance,  and  it  must 
be  arrived  at  from  a  consideration  of  the  facts  and  circum- 
stances of  the  particular  case.  If  it  should  be  shown  that  a 
man  made  a  voluntary  gift  of  a  large  part  or  all  his  property 
to  his  wife,  and  remained  in  possession  and  withheld  the  deed 
from  record,  and  immediately  or  soon  after  the  making  of  the 
gift  embarked  in  some  hazardous  enterprise,  and  created 
debts  in  connection  therewith,  this  would  indicate  such  an 
actual  intent  to  defraud  creditors  as  would  authorize  a  jury  to 
set  aside  the  conveyance.  On  the  other  hand,  if  a  man  who 
is  engaged  in  business  should  make  a  voluntary  conveyance  to 
his  wife,  reserving  property  sufficient  in  his  opinion  to  meet 
his  existing  indebtedness,  and,  in  the  conduct  of  his  business, 
should  borrow  money  and  pay  such  indebtedness,  and  it  should 
appear  that  he  did  this  in  good  faith,  and  without  any  intent 
to  defraud  the  person  from  whom  the  money  was  borrowed, 
the  conveyance  ought  not  to  be  set  aside.  A  man  engaged  in 
business  might,  with  the  best  of  motives,  donate  a  portion  of 
his  property  to  his  family,  believing  that  he  has  reserved 
enough  to  carry  on  the  business  and  pay  his  debts,  and  yet, 
from  some  unforeseen  cause,  become  shortly  thereafter  insol- 
vent. The  financial  crisis  through  which  we  have  been  pass- 
ing furnishes  many  instances  of  this  kind.  Men  deeming 
themselves  amply  solvent  have  made  gifts  of  this  character, 
and  afterwards,  by  reason  of  a  monetary  panic,  and  a  conse- 
quent inability  to  collect  their  debts,  have  unexpectedly  found 
themselves  insolvent.     Where   a  conveyance  is  made  under 
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such  circumstances,  and  nothing  is  done  to  mislead  subsequent 
creditors  as  to  the  fact  of  the  conveyance,  it  would  be  highly 
unjust  to  set  it  aside  at  the  instance  of  such  creditors,  even 
though  their  debts  may  have  been  created  to  pay  indebtedness 
existing  at  the  time  of  the  conveyance.  For  a  full  discussion 
of  this  subject  see  Wait,  Fraud.  Con.,  §  96,  et  seq.^  and  an 
extended  note  by  Mr.  Freeman  to  Hagerman  v.  Buchanan^ 
45  N.  J.  Eq.  292  (17  Atl.  Rep.  946;  14  Am.  St.  Rep.  782, 
745,  751,  et  seq.),  in  which  numerous  decisions  are  collated. 
See,  also,  Horn  v.  jRoss,  20  Ga.  210  (65  Am.  Dec.  621)  ;  J^ul- 
lington  V.  Association^  48  Minn.  490  (51  N.  W.  Rep.  475;  81 
Am.  St.  Rep.  668)  ;  JRudy  v.  Austin,  56  Ark.  84  (19  S.  W. 
Rep.  Ill ;  85  Am.  St.  Rep.  85)  ;  Wallace  v.  Penfcld,  106  U. 
S.  260  (1  Sup.  Ct.  Rep.  216)  ;  Carr  v.  Brcese,  81  N.  Y. 
5&1." 

Sec.  356.    Preference  of  creditors — Constitutionality 
of  statute.     Where  the  right  of  an  insolvent  debtor  to  prefer 
the  payment  of  one  creditor  to  another  is  recognized,  the  fact 
that  a  preferred  creditor  is  a  near  relative  to  the  failing  debtor 
does  not  affect  the  application  of  the  rule.      Goettcr  v.  Nor* 
man,  107  Ala.  585  (19  So.  Rep.  56).     In  Illinois  it  is  held 
that  an  insolvent  corporation  as   well  as  an  insolvent  natural 
person,  has  the  right,  in  the  absence  of  fraudulent  intent,  to 
make  preference  among  creditors,  and  such  preference  may  be 
even  given  to  the  wife  or  a  relative  of  the  directors  or  officers 
of  the  corporation,  provided  no  pecuniary  advantage  is  thereby 
obtained  by  such  directors  or  officers.     Blair  v.  Illinois  Steel 
^^M  159  111.  850  (42  N.  E.  Rep.  895;  81  L.  R.  A.  269).     A 
Mortgage  given  for  a  bona  fide  debt  although  executed  as  a 
preference  to  the  mortgagee  in  case  of  the  mortgagor's  future 
''Solvency,  is  not  for  that  reason  fraudulent  as  to  his  credit- 
^-        Webber  v.  Webber,  109  Mich.  147  (66  N.  W.  Rep.  960). 
^-  Ya.  Code  1891,  ch.  74,  §  2;  Acts  1891,  p.  353,  ch.  123, 
Provi<jj|^g  that  a  conveyance  by  an  insolvent  creditor  giving 
^^  Creditor  a  preference  shall  as  to  such  preference   be  void, 
and  the  instrument  shall  be  taken  and  held  to  be  made  for  the 
oenefit  q{  ^11  the  creditors  and  the  grantee  be  treated  as  theif 
trustee,  applies  in  such  cases  whether  the  conveyance  be  exe- 
cuted in  good  faith  or  fraudulently;  and  a  creditor  who  first 
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assails  a  conveyance  on  account  of  its  containing  preferences, 
under  this  statute,  does  not  acquire  any  preference  over  other 
creditors.  First  Nat.  Batik  v.  Parsons,  42  W.  Va.  137  (24 
S.  E.  Rep.  554).  A  statute  which  provides:  "that  when- 
ever any  assignment,  deed  of  trust,  mortgage,  deed,  sale,  or 
pledge,  or  any  other  conveyance  or  transfer  of  a  part  or  por- 
tion of  a  debtor's  property,  estate  or  assets,  is  made  for  the 
purpose  of  preferring  one  or  more  creditors,  or  would  have 
that  effect,  it  shall  be  illegal  and  void,  and  all  such  property, 
estate,  or  assets  shall  be  divided  pro  rata  among  all  of  the 
creditors  of  said  debtor,"  is  held  to  be  unconstitutional  on  the 
ground  that  it  amounts  to  taking  property  without  due  pro- 
cess of  law.  The  taking  from  property  its  chief  element  of 
value  and  denying  its  possessor  the  right  to  use  and  transfer  it 
in  any  proper  and  legitimate  method  is  as  much  depriving 
him  of  his  property  as  if  the  property  itself  were  taken.  Third 
National  Bank  v.  Divine  Grocery  Co,y  97  Tenn.  608  (87  S. 
W.  Rep.  890). 

Sec.  356.  Taking  mortgage  upon  property  in  excess 
of  the  amount  of  the  debt.  While  a  diligent  creditor,  in 
order  to  secure  a  just  debt,  may  take  a  mortgage  upon  the 
debtor's  property  in  excess  of  the' amount  of  the  debt,  if  he 
participates  in  any  fraudulent  intent  on  the  part  of  the  debtor 
to  use  such  mortgage  as  a  means  of  depriving  other  creditors 
from  seizing  his  property,  such  mortgage  will  be  void.  Rich- 
ards V.  Schreiber,  C.  d-  W,  Co,,  98  la.  422  (67  N.  W.  Rep. 
509).  The  court  say  :  *'The  taking  of  a  mortgage  for  an 
amount  greater  than  the  indebtedness  actually  intended  to  be 
secured,  although  ordinarily  a  badge  of  fraud,  is  not  necessa- 
rily fraudulent.  Rubber  Co.  v.  King,  90  la.  848  (57  N.  W. 
Rep.  864).  Nor  does  the  taking  of  a  mortgage  of  prop- 
erty of  much  greater  value  than  the  debt  to  be  secured, 
even  though  the  property  comprise  all  the  mortgagor  has 
subject  to  execution,  alone  indicate  fraud.  But  when  it  is 
charged  that  a  mortgage  is  fraudulent  as  against  credit- 
ors, the  mortgagees  knowing  that  the  mortgagor  is  embar- 
rassed when  the  mortgage  was  taken,  the  amount  of  the  lia- 
bility to  be  secured,  and  the  value  of  the  security  given,  and 
whether  it  is  all  the  debtor  owns  subject  to  execution,  may 
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well  be  considered  with  other  facts,  to  aid  in  ascertaining  the 
true  nature  of  the  transaction.  A  creditor  may  take  security 
for  the  debt  due  him,  even  though  he  is  aware  that  the  pur- 
pose of  the  debtor  in  giving  it  is  to  hinder,  delay  and  defeat, 
and  thus  to  defraud,  other  creditors.  Chase  v.  Walters^  28 
la.  460;  Kohn  v.  Clement,  58  la.  589  (12  N.  W.  Rep.  550)  ; 
.  Lead  Co.  V.  Haas,  78  la.  404  (88  N.  W.  Rep.  657 ;  85  N.  W 
Rep.  494) ;  Jones  v.  Loree,  87  Neb.  816  (56  N.  W*.  Rep.  891). 
But  if  the  creditor  know  of  the  fraudulent  purpose  of  the 
debtor,  and  accept  the  mortgage  wholly  or  in  part  to  aid  in 
accomplishing  it,  he  participates  in  the  wrong,  and  the  mort- 
gage is  fraudulent  against  creditors,  although  it  was  only  on  a 
reasonable  amount  of  property  to  secure  a  valid  debt.  Head' 
ington  V.  Langland,  65  la.  276  (21  N.  W.  Rep.  650) ;  Clark 
V.  Raymond,  86  la.  664  (58  N.  W.  Rep.  854) ;  Crawford  v. 
Nolan,  70  la.  101  (80  N.  W.  Rep.  82)  ;  McCreary  \^ Skinner, 
88  la.  868  (49  N.  W.  Rep.  986)  ;  Jones,  Chat.  Mortg.,  §  884.'' 

Sec.  357.  Taking  mortgage  to  secure  pre-existing 
debt  or  in  discharge  of  prior  liens.  A  mortgage  given  to 
secure  a  pre-existing  debt  will  not  be  declared  void  from  the 
fact  alone  that  the  mortgagee  at  the  time  of  its  execution  had 
notice  of  the  intention  on  the  part  of  the  mortgagor  to  defraud 
creditors  of  the  latter.  In  order  to  avoid  the  security  in  such 
case,  the  mortgagee  must  have  participated  in  the  fraudulent 
purposes  of  the  mortgagor.  Grosshans  v.  Gold,  49  Neb.  599 
(68  N.  W.  Rep.  1081) ;  Bleiler  v.  Moore,  94  Wis.  885  (69 
N.  W.  Rep.  164).  A  voluntary  conveyance  is  not  per  se  void, 
except  as  against  present  debts.  An  accommodation  indorser  of 
a  promissory  note  that  is  not  dishonored  is  not  a  present  debtor. 
Severs  v.  Dodson,  58  N.  J.  Eq.  638  (34  Atl.  Rep.  7 ;  51  Am. 
St.  Rep.  641).  A  wife  of  one  of  the  parties  interested  in 
the  enterprise  having  advanced  all  the  money  to  pay  for  cer- 
tain land,  and  substantially  all  that  was  paid  towards  the 
erection  of  a  salt  plant  thereon,  although  not  enough  to  com- 
plete the  payment  for  the  same,  it  was  not  a  fraud  upon  other 
simple  contract  creditors  for  her  to  take  title  to  the  property 
as  a  security  for  the  money  advanced  in  pursuance  of  a  prior 
agreement.  Crystal  Salt  <&  Min,  Co,  v.  Leckie,  57  Kan.  165 
(45  Pac.   Rep.  604).     Where  property  is   incumbered   to  its 
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its  full  value  by  reason  of  prior  liens  thereon,  an  insolvent 
debtor  may  convey  it  in  satisfaction  of  such  prior  liens  on  the 
ground  that  such  conveyance  is  not  to  the  exclusion  or  preju- 
dice of  other  creditors,  but  only- amounts  to  the  surrender  of 
a  valueless  equity  of  redemption.  Johnson  v.  Riley^  41  W. 
Va.  140  (23  S.  E.  Rep.  698). 

Sec.  358,  Sale  and  conveyance  of  exempted  realty. 
Exempted  property  may  be  sold  and  conveyed  by  the  debtor 
without  regard  to  his  fnotives  or  the  effect  upon  creditors 
Wheeler  <&  Wilson  Mfg  Co.  v.  Bjelland,  97  la.  687  (66  N. 
W.  Rep.  885)  ;  Bank  of  Commerce  v.  Northtvestern  Nat, 
Bank,  93  Wis.  241  (67  N.  W.  Rep.  428).  A  conveyance  of 
exempted  property  cannot  be  assailed  as  fraudulent.  Green 
V.  Blackwell,         N.  J.  Eq.  (85  Atl.  Rep.  875).     There 

can  be  no  fraudulent  conveyance  of  property  exempt  from 
execution.  Winter  v.  Ritchie,  57  Kan.  212  (45  Pac.  Rep. 
595;  57  Am.  St.  Rep.  881) ;  Haynes  v.  Hoffman,  46  S.  C. 
157  (24  S.  E.  Rep.  108).  Property  exempt  from  execution  is 
not  susceptible  of  fraudulent  alienation.  Roberts  v.  Robin* 
son,  49  Neb.  717  (68  N.  W.  Rep.  1085;  59  Am.  St.  Rep. 
567).  A  conveyance  of  homestead  lands  exempt  from  their 
claims  cannot  be  attacked  by  creditors  though  the  purpose 
thereof  was  to  defraud  creditors.  Mundt  v.  Hagedorn,  49 
Neb.  409  (68  N.  W.  Rep.  610). 

■ 

Sec.  350.  Conveyances  in  fraud  of  marital  rights.  A 
voluntary  conveyance  made  by  one  who  contemplates  marriage 
with  another  may  be  set  aside  on  the  ground  of  fraud.  The 
right  to  relief  is  not  affected  by  the  fact  that  the  injured  party 
was  ignorant  of  the  existence  of  the  property  or  of  the  fraudu- 
lent conveyance  at  the  time  of  its  execution.  Leary  v.  King, 
6  Del.  Ch.  108  (88  Atl.  Rep.  621).  A  conveyance  by  a  hus- 
band to  his  children  of  the  whole  of  his  estate  immediately 
prior  to  his  death,  having  the  effect  to  deprive  his  wife  of  her 
inheritance,  shall  be  set  aside.  Smith  v.  Smith,  22  Colo.  480 
(46  Pac.  Rep.  128 ;  55  Am.  St.  Rep.  142  ;  84  L.  R.  A.  49). 
A  wife  may  be  the  creditor  of  her  husband  and  as  such  is 
within  the  protection  of  the  statutes  against  fraudulent  con- 
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veyances  and  may  invoke  their  benefit  in  case  of  a  conveyance 
by  her  husband  in  fraud  of  her  rights.  Houseman  v.  Gross* 
man,  177  Pa.  St.  458  (85  Atl.  Rep.  786). 

Sec.  360.      Setting   aside — Parties — Pleading.     The 

creditors  of  a  deceased  insolvent  debtor  may  maintain  an 
action  against  his  heirs  to  set  aside  as  fraudulent  a  voluntary 
deed  executed  to  them  by  him  in  his  lifetime,  and  it  is  not  nec- 
essary to  show  that  there  has  been  or  is  pending  any  admin- 
istration of  such  decedent's  estate,  or  make  his  administrator  a 
party.  Merchants'  National  Bank  v.  McGee,  108  Ala.  804(19 
So.  Rep.  856) .  Both  the  debtor  and  the  transferee  are  necessary- 
parties.  Where  the  latter  is  a  non-resident  the  statutory  pro- 
ceedings necessary  to  bring  him  into  court  must  be  instituted 
within  the  time  limited  for  the  bringing  of  the  action.  Traders^ 
Deposit  Bank  v.  Hoffman,  99  Ky.  240  (85  S.  W.  Rep.  681). 
The  administrator  of  a  deceased  fraudulent  grantor  is  not 
a  necessary  party.  McLaren  v.  Anderson^  109  Ala.  571  (19 
So.  Rep.  982).  In  a  bill  in  aid  of  an  execution  seeking  the 
cancellation  of  a  fraudulent  conveyance  by  one  of  the  execu- 
tion defendants,  it  is  not  necessary  to  make  his  codefendants 
parties  when,  as  to  them,  all  the  legal  remedies  have  been 
exhausted.  Hodge  v.  Gray,  110  Mich.  654  (68  N.  W.  Rep. 
979).  The  statute  authorizing  assignees  to  bring  suits  to  set 
aside  prior  conveyances  of  the  assignor  made  in  fraud  of  cred- 
itors, and  in  certain  cases  where  the  assignee  fails  to  bring 
such  action,  authorizing  the  creditors  to  sue  in  the  name  of 
the  assignee,  does  not  authorize  an  action  to  be  brought  by 
creditors  in  the  name  of  the  assignee  to  set  aside  a  conveyance 
made  by  the  assignee  himself.  Kyes  v.  Merrill  Furniture 
Co,,  92  Wis.  82  (65  N.  W.  Rep.  735).  A  person  acting  as  a 
mere  conduit  through  whom  a  husband  makes  a  fraudulent 
conveyance  to  his  wife  is  not  a  necessary  party  to  an  action 
to  set  it  aside.  Wilson  v.  Spear,  68  Vt.  145  (84  Atl.  Rep. 
429).  A  vendor  who  conveys  to  the  wife  of  his  vendee  is  a 
necessary  party  to  an  action  to  set  aside  the  deed  as  a  fraud 
upon  the  lattcr's  creditors.  Wilson  v.  Spear,  68  Vt.  145  (84 
Atl.  Rep.  429).  The  abstract  allegation  in  a  complaint  that 
a  conveyance  was  made  with  the  intent  to  hinder  and  delay 
creditors  is  not  sufficient ;   the  facts  from  which  such  intent 
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may  be  inferred  should  be  alleged.      Coal  City  Coal  <&  Coke 
Co,  V.  Hazard  Powder  Co.,  108  Ala.  218  (19  So.  Rep.  892). 

Sec.  361.  As  to  who  is  a  creditor.  A  wife,  who  has 
a  claim  for  alimony  in  a  case  pending  for  divorce,  is  a  creditor, 
within  the  purview  of  the  statute  of  frauds,  and  may  main- 
tain a  bill  to  attack  a  transfer  made  for  the  purpose  of  defeat- 
ing her  claim  for  alimony.  Hall  v.  Harrington  Colo. 
App.  (44  Pac.  Rep.  865) .  Citing,  Gregory  v.  Filheck^ 
12  Colo.  879  (21  Pac.  489);  Mitchell  v.  Sawyer,  115  111. 
650  (5  N.  E.  Rep.  109)  ;  Morrison  v.  Morrison,  49  N.  H. 
69;  Bouslough  v.  Bouslough,  68  Pa.  St.  495;  Turner  v. 
Turner,  44  Ala.  487 ;  Dugan  v.  Trisler,  69  Ind.  558 ; 
Bailey  v.  Bailey,  61  Me.  861 ;  Hinds  v.  Hinds,  80  Ala.  225. 

Sec.  362.  Setting  aside — Practice  and  remedies.  In 
an  action  to  set  aside  a  fraudulent  conveyance,  a  finding  that 
defendant  **  had  property  at  the  time  or  since  the  making  of 
the  deed  complained  of  "  is  not  sufficiently  definite  to  entitle 
defendant  to  relief.  Montana  Lumber  d:  Mfg^  Co,  v.  Ger- 
hold,  17  Mont.  558  (44  Pac.  Rep.  87).  Where  a  debtor  cor- 
poration is  insolvent  and  all  its  property  is  in  the  hands  of  a 
receiver,  it  is  held  that  in  a  suit  in  equity  brought  under  the 
Illinois  Rev.  Stat.,  ch.  82,  §  25,  for  the  purpose  of  dissolving 
and  closing  up  the  business  of  such  corporation,  a  creditor  may 
contest  in  equity  a  transfer  of  property  made  by  such  debtor 
without  showing  a  return,  nulla  bona,  of  an  execution  against 
the  debtor.  Blair  v.  Illinois  Steel  Co.,  159  111.  850  (42  N. 
E.  Rep.  895 ;  81  L.  R.  A.  269).  In  Kentucky  it  is  held  that 
deeds  made  with  intent  to  defraud  creditors  are  void  as  to 
such  creditors  who  may  disregard  the  conveyance  and  sell  the 
land  upon  execution  as  land  of  the  vendor  and  a  purchaser  at 
such  sale  may  obtain  the  land  by  suit  in  ejectment  or  by 
having  the  deed  set  aside  as  fraudulent.  Puller  v.  Pinson,  98 
Ky.  441  (88  S.  W.  Rep.  899).  In  Pennsylvania  a  proceeding 
in  equity  to  set  aside  a  fraudulent  conveyance  is  not  the  usual 
practice.  Ordinarily  the  creditor  reduces  his  claim  to  judg- 
ment, levies  upon  and  sells  the  property  in  question  and  then 
contests  the  title  of  the  fraudulent  vendee  in  an  action  of  eject- 
ment ;  but  in  a  case  where  the  debtor  was  dead,  it  was  held 
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that  a  creditor's  bill  to  subject  the  land  fraudulently  conveyed 
to  the  payment  of  debts  was  sustained.  Houseman  v.  Gross- 
man, 177  Pa.  St.  458  (85  Atl.  Rep.  786).  In  an  action  to  set 
aside  a  conveyance  by  a  husband  to  his  wife,  for  fraud,  a 
finding  by  the  court  that  "  he  was  unable  to  find  "  that  the 
wife  paid  any  consideration  and  that  the  grantor  so  conveyed 
the  land  **  for  the  reason  that  he  thought  the  same  would  be 
safer  in  her  hands  than  in  his  own,  from  attachment  by  his 
creditors,"  is  sufficient  to  show  the  grantor's  intent  to  defraud 
his  creditors  and  negatives  the  payment  of  any  consideration 
by  the  wife.  Wilson  v.  Spear,  68  Vt.  145  (84  Atl.  Rep. 
429).  Under  the  Alabama  Code,  §§  1785,  8544,  it  is  held 
that  "  a  simple  contract  creditor  may  file  his  bill  to  reach  and 
subject  assets  of  his  insolvent  debtor  which  have  been  either 
fraudulently  conveyed  or  in  respect  of  which  a  suit  has  been 
commenced,  or  decree  or  judgment  suffered,  with  intent  to 

■ 

hinder,  delay,  and  defraud  creditors;  at  least,  whenever  the 
effect  of  the  prosecution  of  the  suit  or  of  the  decree  or  judg- 
ment, is  shown  to  be  hinderance  and  delay  of  such  creditors, 
and  a  fraud  upon  their  rights.  A  pending  creditors'  bill, 
filed  by  complainant,  for  himself  and  all  other  creditors  who 
may  join  therein,  is  no  bar,  before  decree  rendered,  to  another 
bill,  filed  subsequently,  by  another  creditor  of  the  same 
debtor,  who  was  not  a  party  to  the  first  proceeding."  Alabama 
Iron  <&  Steel  Co.  \.  McKeever,  112  Ala.  184  (20  So.  Rep.  ' 
84).  Judgment  creditors  may  have  execution  sale  of  lands 
fraudulently  conveyed  without  waiting  to  set  aside  the  con- 
veyance. Willard  v.  Masterson,  160  111.  443  (48  N.  E.  Rep. 
771). 

Sec.  363.  Setting  aside  fraudulent  conveyance — Re- 
covery of  value  of  lands  from  fraudulent  grantee — Stat- 
ute of  limitations — Jury  trial — Competency  of  witnesses. 
Under  the  provisions  of  the  Ohio  Rev.  Stat.,  §  6189,  **  the  ad- 
ministrator of  an  insolvent  estate  is  a  trustee  for  the  creditors 
of  his  decedent  with  respect  to  lands  conveyed  by  said  decedent 
in  fraud  of  his  creditors,  and  he  may  maintain  a  suit  to  subject 
them  to  the  payment  of  the  demands  of  such  creditors,  unless 
the  rights  of  a  purchaser  in  good  faith  from  the  fraudulent 
grantee  have  intervened.     Such  administrator  may  maintain 
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an  action  against  the  fraudulent  grantee  to  recover  the  value 
of  the  lands,  if  the  latter  has  conveyed  them  to  an  innocent 
purchaser.  The  time  within  which  such  action  may  be  brought 
is  not  fixed  by  the  general  statute  for  limitation  of  actions, 
but  by  the  special  provision  of  said  section,  which  permits  it 
to  be  brought  within  four  years  from  the  death  of  the  fraudu- 
lent grantor.  On  the  trial  of  issues  of  fact  joined  in  an  action 
so  brought  to  recover  the  value  of  the  lands,  either  party  is 
entitled  to  demand  a  jury.  The  action  to  recover  the  value  of 
lands  so  conveyed  *  involves  the  validity  of  a  deed,'  and  the 
grantee  is  competent  to  testify  generally  under  the  provisions 
of  §§  5240-5242  of  the  Revised  Statutes."  Doney  v.  Clark, 
55  O.  St.  294  (45  N.  E.  Rep.  816).  West  Virginia  Code,  ch. 
74,  §  2,  and  ch.  107,  §  14,  require  that  a  creditor  who  assails 
the  conveyance  of  a  husband  to  his  wife  on  the  ground  of 
constructive  fraud,  because  voluntary,  must  commence  his 
suit  within  5  years  from  the  time  of  the  conveyance,  AfcCue 
V.  iMcCue,  41  W.  Va.  151  (28  S.  E.  Rep.  689). 

Sec.  364.  Exhausting  legal  remedies.  A  creditor 
cannot  invoke  the  aid  of  a  court  of  equity  to  reach  property 
fraudulently  conveyed  until  he  has  exhausted  his  remedies  at 
law  by  suing  out  an  execution,  and  having  a  return  of  nulla 
bona  made  thereon  by  the  proper  officer.  Neubert  v.  Mass- 
man,  87  Fla.  91  (19  So.  Rep.  625).  This  rule  was  held  not 
to  apply  to  an  action  by  creditors  of  a  partnership,  against 
the  administrator  of  a  deceased  partner  to  enforce  the  payment 
of  a  partnership  debt  out  of  his  estate  and  to  set  aside  fraudu- 
lent conveyances  made  by  him.  Clajlin  v.  Ambrose,  87  Fla. 
78  (19  So.  Rep.  628).  The  rule  is  modified  by  statute  some- 
what in  Alabama.  McLaren  v.  Anderson,  109  Ala.  571  (19 
So.  Rep.  982).  In  West  Virginia  it  is  held  that  in 
the  absence  of  fraud  a  simple  contract  creditor  cannot 
subject  an  equity  of  redemption  to  sale  until  he  has 
acquired  a  lien  thereon  in  some  manner  required  by 
law.  Johnson  v.  Riley,  41.  W.  Va.  140  (28  S.  E. 
Rep.  698).  A  creditor  who  seeks  the  aid  of  a  court 
of  equity  by  creditor's  bill,  is  not  bound  to  show  by  judgments 
and  fruitless  executions  that  he  has  no  adequate  legal  remedy. 
Ryan  v.  Spicth,   18  Mont.  45   (44  Pac.   Rep.  403).     Citing^ 
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Turner  v.  Adams,  46  Mo.  95  ;  Postlewait  v.  Howes^  8  la,  365 ; 
Bank  V.  Harvey y  16  la.  141;  Bottsford  v.  Beers,  11  Conn. 
569;  Payne  y.  Sheldon,  68  Barb.  169;  Thurmond  v.  Reese,  8 
Ga.  449  (46  Am.  Dec,  440);  Cornell  v.  Radway,  22  Wis. 
251;  Sanderson  v.  Stockdale,  11  Md.  568.  Alabama  Code,  § 
3544,  giving  the  "  creditor  without  a  lien  "  the  right  to  apply 
to  a  court  of  equity  to  reach  property  fraudulently  conveyed 
by  bis  debtor  applies  to  a  judgment  creditor  without  a  lien. 

Woolen  V.  Steele,  109  Ala.  568  (19  So.  Rep.  972;  55  Am.  St. 
Rep.  947). 

Sec.  865.  Removal  of  fraudulent  conveyances  as 
obstructions  to  an  execution  sale  of  land.  It  is  held  that 
where,  after  the  rendition  and  docketing  of  a  judgment 
against  a  debtor  in  whose  name  the  title  to  certain  land  is  of 
record,  he  executes  a  conveyance  of  the  property  to  another 
in  wbich  he  fraudulently  recites  that  he  merely  held  the  title 
in  trust  for  the  grantee  who  had  always  been  the  beneficial 
owner  of  the  premises,  such  recital  does  not  constitute  an 
apparent  obstruction  to  the  enforcement  of  the  judgement  lien 
such  as  will  give  the  judgment  creditor  a  right  of  action  for 
its  removal.  Cornman  v.  Sidle,  65  Minn.  84  (67  N.  W.  Rep. 
667).  The  court  say :  **  There  is  no  doubt  of  the  right  of  a 
creditor  who  has  a  judgment  lien  on  land  to  maintain  an 
action  to  remove  an  apparent  obstruction  to  the  seizure  and 
sale  of  the  property  on  execution.  The  most  common  examples 
of  such  obstructions  are  fraudulent  conveyances  or  incum- 
brances of  the  property  prior  to  the  docketing  of  the  judg- 
ment, by  which  it  is  made  to  appear  that  the  judgment  either 
never  became  a  lien  on  the  land,  or,  if  it  did,  that  it  was  sub- 
ordinate to  some  other  lien.  An  obstruction  in  the  legal 
sense  of  the  word,  which  will  entitle  a  judgment  creditor  to 
maintain  an  action  for  its  removal,  does  not  include  every- 
thing which  the  debtor  or  some  one  else  may  say  or  do  that 
may  deter  bidders  at  the  sale." 

Sec.  366.  Setting  aside — Proof  necessary.  A  party 
who  attacks  a  conveyance  as  fraudulent  as  to  creditors  must 
establish  all  the  facts  requisite  to  make  it  thus  fraudulent 
either  in  fact  or  in  law.     ''The  law  in  no  case  presumes 
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fraud.  The  presumption  is  always  in  favor  of  innocence,  and 
not  of  guilt.  In  no  doubtful  matter  does  the  court  lean  to 
the  conclusion  of  fraud.  *  *  *  The  facts  constituting 
the  fraud  must  be  clearly  and  conclusively  established.  Cir- 
cumstances of  mere  suspicion  will  not  warrant  the  conclusion 
of  fraud.  If  the  case  made  out  is  consistent  with  fair  dealing 
and  honesty,  a  charge  of  fraud  fails."  Darling  v.  Richer^  68 
Vt.  471  (35  Atl.  Rep.  876).  In  a  suit  to  set  aside  a  convey- 
ance made  by  a  husband  to  his  wife,  as  fraudulent,  brought 
by  his  creditors,  whose  claims  existed  at  the  date  of  such  con- 
veyance, the  burden  of  proving  a  consideration  proportionate 
to  the  value  of  the  land  conveyed  is  upon  the  wife,  and 
clearer  and  fuller  proof  is  required  than  if  the  transaction  had 
been  between  strangers.  C/aJIin  v.  Ambrose y  37  Fla.  78  (19 
So.  Rep.  628).  Citing,  Post  v.  Stiver,  29  N.  J.  Eq.  554; 
Medsker  v.  Boncbrake,  108  U.  vS.  GO  (2  Sup.  Ct.  Rep.  351)  ; 
Horton  v.  Dewey,  58  Wis.  410  (10  N.  W.  Rep.  599)  ;  Fisher 
V.  Shelver,  53  Wis.  498  (10  N.  W.  Rep.  681)  ;  Wedgewortk 
V.  Wedgewortk,  84  Ala.  274  (4  So.  Rep.  149).  The  fact  that 
an  insolvent  corporation  mortgages  all  its  property  to  its  pres- 
ident is  not  such  conclusive  evidence  of  fraud  as  will  warrant 
an  attachment.  Trcbilcock  v.  Big  Mo,  Alin.  Co.,  9  S.  Dak. 
206  (68  N.  W.  Rep.  330).  The  attempt  to  defraud  must 
exist  as  a  fact  and  will  not  be  sustained  by  the  evidence  of  a 
constructive  fraud  or  fraud  in  law.  Trebilcock  v.  Big  Mo. 
Min,  Co.,  9  So.  Dak.  206  (68  N.  W.  Rep.  330).  It  is  held 
that  where  the  effect  of  the  conveyance  is  to  hinder  and  delay 
in  the  collection  of  the  creditor's  claim,  the  real  motive  of  the 
parties  to  the  deed  becomes  immaterial.  McKcown  v.  Allen, 
87  Fla.  490  (20  So.  Rep.  556).  Where  fraudulent  intent 
against  creditors  is  sought  to  be  made  out  against  a  transfer 
of  his  property  by  a  debtor  on  the  sole  ground  of  inadequacy 
of  consideration,  without  any  other  element  tending  to  show 
fraud,  the  inadequacy  must  be  so  great  as  fairly  to  induce  the 
belief  of  fraudulent  intent.  Wood  v.  Harmison,  41  W.  Va. 
376  (23  S.  E.  Rep.  560).  In  order  to  set  aside  a  voluntary 
conveyance  as  fraudulent,  it  is  not  necessary  to  prove  the 
grantee's  knowledge  of  or  participation  in  the  fraud.  Gillc- 
land  V.  Jones,  144  Ind.  662  (43  N.  E.  Rep.  939;  55  Am.  St. 
Rep.  210).     For  cases  depending  upon  particular  facts,  illus- 
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trating  what  is  sufficient  proof  to  set  aside  a  fraudulent  con- 
veyance, see  Miller  v.  Hilton,  88  Me.  429  (84  Atl.  Rep.  266)  ; 
Rankin  v.  Gardner,  N.  J.  Eq.  (84  Atl.  Rep.  935)  ; 

Hoffman  v.  Henderson,  145  Ind.  613  (44  N.  E.  Rep.  629)  ; 
Schumacher  v.  Bell,  104  111.  181  (45  N.  E.  Rep.  428)  ;  Leqve 
V.  Siofpel,  64  Minn.  152  (66  N.  W.  Rep.  124)  ;  Carbicner  v. 
Montgomery,  97  la.  659  (66  N.  W.  Rep.  900)  ;  Harvey  v. 
Anderson,  Va.  (24  S.  E.  Rep.  914)  ;    Ettlingcr  v. 

Kahn,  184  Mo.  492  (86  S.  W.  Rep.  87)  ;  Miller  v.  Rowan 
108  Ala.  98  (19  So.  Rep.  9). 

Sec.  367.  Badges  of  fraud.  It  is  held  that  the  fact 
that  a  mortgage  is  executed  for  a  much  larger  sum  than  the 
indebtedness  to  be  secured  is  a  badge  of  fraud  but  does  not 
render  the  instrument  void,  fcr  se,  Adams  v.  Laugcl,  144 
Ind.  608  (42  N.  E.  Rep.  1017).  The  court  say:  **  While  it 
is  unquestionably  a  badge  of  fraud  to  execute  or  to  receive  a 
mortgage  for  a  considerable  sum  in  excess  of  the  actual  indebt- 
edness, it  should  not  render  the  mortgage  void,/rr  se,  since 
there  may  be  numerous  valid  excuses  for  the  overstatement, 
such  as  an  intention  to  cover  future  advances,  ignorance  of 
the  mortgagee  that  the  mortgage  includes  too  large  a  sum, 
mistake  in  calculations,  and  the  like.  The  observations  make 
it  perfectly  clear,  we  think,  that  the  existence  of  a  fraudulent 
intent  is  always  necessary ;  that  the  existence  of  that  intent 
is  a  question  of  fact ;  that  the  burden  of  such  issue  is  upon  the 
attacking  party ;  that  honest  intentions  and  fair  dealing  must, 
in  the  first  instance,  be  presumed;  and  that  the  trial  court 
must  determine  the  question  upon  the  weight  of  the  evi- 
dence." Withholding  a  deed  from  record  through  mere  inad- 
vertence is  not  necessarily  a  badge  of  fraud.  Michigan  Trust 
Co.  V.  Adams,  109  Mich.  181  (66  N.  W.  Rep.  1094). 

Sec.  368.  Setting  aside — Burden  of  proof.  The  bur- 
den of  proving  a  valuable  consideration  rests  on  the  grantee. 
Miller  v.  Rowan,  108  Ala.  98  (19  So.  Rep.  9).  In  North 
Carolina  it  is  held  that  where  a  creditor  attacks  a  voluntary 
conveyance  of  his  debtor  as  fraudulent  the  burden  of  the  proof 
is  upon  the  latter  to  show  that  he  retained  property  sufficient 
and  available  to  pay  his  existing  debts.     State  ex  rcl  Ricks  v. 
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Stancill,  119  N.  C.  99  (25  S.  E.  Rep.  721).  In  an  action 
against  the  holder  of  a  note  and  mortgage  given  in  fraud  of 
creditors,  to  set  aside  the  conveyance,  the  fraudulent  character 
of  the  original  transaction  being  shown,  the  burden  of  proof 
is  upon  the  holder  to  show  that  he  was  a  bona  fide  purchaser 
for  value  before  maturity.  Harrington  v.  yohnson^  Colo» 
App.  (44  Pac.  Rep.  868). 

« 

Sec.  369.  Fraudulent  conveyances  binding  on  the 
parties.  Fraudulent  conveyances  are  binding  upon  the  parties 
thereto  and  their  privies.  Gross  v.  Gross^  94  Wis.  14  (68  N. 
W.  Rep.  469) ;  Sawtelle  v.  Weymouth,  14  Wash.  St.  21  (48 
Pac.  Rep.  1101).  One  cannot  invoke  a  court  of  equity  to 
enforce  a  trust  which  he  created  in  order  to  defraud  his  chil- 
dren out  of  the  property  affected  by  it.  Brown  v.  Brown,  66- 
Conn.  493  (84  Atl.  Rep.  490).  Where  one  who  has  taken  a 
deed  from  another  in  fraud  of  his  creditors  reconveys  to  such 
original  grantor  and  he  afterwards  seeks  to  enforce  some  lia- 
bility against  such  original  grantee  upon  the  theory  that  the 
transaction  was  based  upon  a  valuable  consideration,  such 
grantee  may  defend  by  showing  all  the  facts  pertaining  to  the 
original  transaction.  Cart  ledge  v.  McCoy,  98  Ga.  560  (25  S. 
15.  Rep.  588).  Where  the  purchaser  of  a  tract  of  land  who  is 
in  debt  has  the  grantor,  when  paid  the  consideration,  execute 
a  deed  of  general  warranty  to  a  third  person,  and  the  pur- 
chaser has  the  deed  so  made  to  hinder  and  delay  his  creditors, 
the  deed  is  binding  between  the  parties,  and  said  real  estate  i& 
subject  to  the  lien  of  a  judgment  rendered  prior  to  the  execu- 
tion of  such  a  conveyance  against  the  person  to  whom  such 
conveyance  is  made ;  and  such  lien  is  superior  to  that  of  a 
mortgage  executed  at  the  same  time  as  the  deed,  where  the 
mortgagee  had  knowledge  of  the  fraudulent  purpose  of  the 
purchaser  in  having  the  land  so  conveyed.  Hawley  v.  Smcid- 
ing,  8  Kan.  App.  159  (42  Pac.  Rep.  841). 

Sec.  370.  Equitable  relief  to  the  grantee.  While 
the  general  rule  is  that,  if  a  transfer  is  tainted  with  actual 
fraud,  it  will  not  be  allowed  to  stand  for  any  purpose,  either 
of  reimbursement  or  indemnity,  this  rule  is  not  inflexible. 
Courts  of  equity  will  look  at  the  facts,  giving  to  each  its  due 
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weight,  and  deal  with  the  transaction  before  it  according  to 
its  ideas  of  right  and  justice.  If  it  appears  that  the  grantor 
and  grantee  have  combined  to  commit  a  meditated,  positive 
fraud,  and  the  evidence  is  clear,  the  court  will  not  allow  the 
conveyance  to  stand  for  any  purpose  of  reimbursement  or 
indemnity.  But  where  the  circumstances  are  so  suspicious 
that  the  court  does  not  feel  warranted  in  allowing  the  con- 
veyance to  stand,  but  the  evidence  of  fraud  is  by  no  means 
clear  and  conclusive,  they  will,  under  some  circumstances, 
allow  the  conveyance  to  stand  as  security  for  the  reimburse- 
ment of  the  grantee,  at  least  for  money  expended  by  him  for 
the  benefit  of  the  property,  as  by  paying  off  incumbrances. 
A  distinction  should  be  made  between  such  a  case  and  one 
where  the  money  has  been  paid  by  the  grantee  to  the  fraudu- 
lent grantor.  Leqve  v.  Stoppel^  64  Minn.  74  (66  N.  W.  Rep. 
208). .  In  a  proceeding  to  set  aside  a  conveyance  as  fraudu- 
lent, if  it  be  shown  that  the  price  obtained  was  far  below  the 
market  value  of  the  property,  a  court  may  consider  the  trans- 
action as  a  mortgage  and  decree  that  the  complainant  may 
redeem  on  paying  to  the  transferee  the  actual  sum  paid  by  him 
with  interest ;  the  latter  to  be  charged  with  the  rents  and 
profits  and  credited  with  the  expense  of  repairs  and  taxes. 
Warner  V,  Withrow,  N.  J.  Eq.  (85  Atl.  Rep.  1057). 

A  grantee  who  participates  in  the  fraud  of  a  debtor  grantor 
will  not  be  remitted  even  the  amount  he  has  paid  for  the  pur- 
chase. Bank  of  Commerce  v.  Northwestern  Nat,  Bank^  98 
Wis.  241  (67  N.  W.  Rep.  428).  A  mortgagee  who  takes  a 
mortgage  for  the  purpose  of  defrauding  the  mortgagor's  cred- 
itors cannot  enforce  it,  whether  executed  for  a  valuable  con- 
sideration or  not.  O^Kane  v.  Terrell,  144  Ind.  599  (48  N.  E. 
Rep.  869). 
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Sec.  371.  Who  may  claim  a  homestead.  A  married 
woman  who  was  not  living  separate  and  apart  from  her  hus- 
band was  not,  under  Georgia  constitution,  1868,  Art.  7,  §  1, 
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entitled  to  have  a  homestead  set  apart  to  herself  out  of  her 
own  property.  Williams  v.  Webb,  99  Ga.  801  (25  S.  E.  Rep. 
654).  A  husband  absent  from  the  state  in  order  to  evade  a 
criminal  prosecution  who  intends  to  return  as  soon  as  it  is 
dismissed  and  whose  wife  and  children  remain  in  the  state 
upon  his  homeplace,  is  a  "resident"  of  the  state, under  N.  C. 
Const.,  Art.  10,  §  1,  so  as  to  entitle  him  to  a  homestead. 
Clark  J.,  dissenting.  Chitty  v.  Chitty,  118 N.  C.  647  (24  S.  E. 
Rep.  517).  Under  Tex.  Const.,  Art.  16,  §  50,  exempting  a 
*'  homestead  of  a  family  "  from  forced  sale,  a  divorced  wife, 
having  no  family,  who  occupies  as  a  home  land  set  apart  to  her 
for  life  by  the  decree  of  divorce,  out  of  her  husband's  home- 
stead, cannot  claim  an  exemption  of  her  interest  therein  from 
sale  under  judgment  rendered  against  her  subsequent  to  the 
decree  of  the  divorce.  Bahn  v.  Star  eke,  89  Tex.  208  (84  S. 
W.  Rep.  108;  59  Am.  St.  Rep.  40). 

Sec.  372.  In  vrhat  lands  a  homestead  may  be 
claimed.  A  homestead  exemption  cannot  be  asserted  in 
lands  in  which  the  claimant  has  not  such  an  interest  as  would 
otherwise  be  subject  to  sale  on  execution  against  him. 
Roberts  v.  Trout,  18  Tex.  Civ.  App.  70  (85  S.  W.  Rep. 
828).  Citing,  Conklin  v.  Foster,  57  111.  lOT \Randel  v.  Elder, 
12  Kan.  261 ;  Sears  v.  Hanks,  14  Ohio  St.  801  (84  Am.  Dec. 
878) ;  Volger  v.  Montgomery,  54  Mo.  584;  Bartholomew  v. 
West,  2  Dill.  293  (Fed.  C«is.  No.  1,071).  A  homestead 
exemption  may  be  claimed  in  lands  purchased  by  an  insolvent 
debtor  with  money  as  to  which  he  has  waived  his  right  to 
claim  an  exemption,  provided  the  purchase  is  made  before  any 
lien  on  the  money  has  been  acquired  by  the  creditor.  Reeves 
V.  Peterman,  109  Ala.  366  (19  So.  Rep.  512).  See  opinion 
for  citation  of  conflicting  authority.  A  vendee  in  possession 
of  land  purchased  may  assert  a  homestead  therein  although  his 
vendor  retains  the  legal  title  until  the  purchase  price  is  fully 
paid.  Lessen  v.  Goodman,  97  la.  681  (66  N.  W.  Rep.  917 ; 
59  Am.  St.  Rep.  482). 

Sec.  373.  Occupancy  and  use  necessary — Contigu* 
ous  parcels.  In  New  Hampshire  in  order  for  one  to  be 
entitled  to  claim  a  homestead  right  in  lands  it  is  not  necessary 
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that  he  actually  dwell  on  the  land ;  it  may  be  claimed  in  lands 
"actually  and  conveniently  used"  in  connection  with  the 
bouse  where  the  claimant  resides  and  which  are  ^'  necessary  to 
the  convenient  enjoyment  of  the  house  "  as  a  home.  Libhcy  v. 
DaviSy        N.  H.  (84  Atl.   Rep.  744).     In  Kentucky,  a 

mere  intention  of  a  householder  to  occupy  lands  as  a  homestead 
does  not  give  him  a  homestead  therein.     Levy  v.  Ruharts^ 
Ky.  (84  S.  W.  Rep.  1078).     Actual  occupancy  of 

the  land  claimed  as  a  homestead  is  not  an  essential  condition 
to  its  exemption  as  such,  and  where  there  are  several  contig- 
uous tracts  or  parcels  of  land,  or  several  tracts  or  parcels  not 
contiguous,  but  conveniently  situated  so  that  they  may  be  and 
are  actually  used  as  one  farm  or  place  of  residence,  the  actual 
residence  being  on  one  of  the  tracts  or  parcels,  they  must  be 
regarded  as  the  homestead  of  the  debtor  claiming  exemption, 
and  the  exemption  extends  to  all  of  them  to  the  extent  of  the 
statutory   limitation.     Summers   v.  Sprigg^         Ky.  (85 

S.  W.  Rep.  1088).  Substantially  the  same  rule  prevails  in 
Tennessee.  Tenn.  Act  1879,  ch.  171,  applied.  First  Nat. 
Bank  V.    Meachem,         Tenn.  (86    S.    W.    Rep.    724); 

Moses  \.  Gronery         Tenn.  (87  S.  W.  Rep.  1081)  ;  and 

in  the  last  case  it  is  held  that  a  homestead  may  be  asserted  in 
non-contiguous  unoccupied  town  lots  when  they  are  near 
enough  together  to  permit  two  or  more  of  them  to  be  used  as 
one  lot  for  the  purpose  of  a  home.  In  Kansas,  occupancy  of 
the  land  by  the  claimant  and  his  family  within  a  reasonable 
time  after  it  is  acquired  is  necessary  to  give  it  a  homestead 
character.  Edgcrton  v.  Connelly^  8  Kan.  App.  G18  (44  Pac. 
Rep.  22)  ;  Lenora  State  Bank  v.  Peak,  8  Kan.  App.  698  (44 
Pac.  Rep.  900)  ;  Dohson  v.  Shoup,  8  Kan.  App.  468  (48  Pac. 
Rep.  817).  Under  Mont.  Code  Civ.  Proc,  §  822,  occupancy 
is  necessary  to  acquiring  a  homestead  in  land,  a  mere  declar- 
ation of  an  intention  to  claim  land  as  such  being  insufficient. 
Po-wer  y.Burd,  18  Mont.  22  (48  Pac.  Rep.  1094).  The 
declarations  of  one  claiming  a  homestead  exemption  in  lands 
as  to  his  intentions  in  regard  to  the  occupancy  thereof  are  not 
conclusive.  Tromans  v.  Mahlman,  111  Cal.  646  (44  Pac. 
Rep.  827).  Particular  facts  held  to  show  such  occupancy  of 
land  as  to  give  the  owner  a  right  of  homestead  therein.   Shaw 
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V.  Kirhy,  98  Wis.  897  (67  N.  W.  Rep.  700;  57  Am.  St.  Rep. 

927). 

Where  two  tracts  of  land  lying  contiguous  are.  used  and 
cultivated  as  one  farm  by  a  husband  and  wife  he  may  claim  a 
homestead  in  a  portion  of  such  land  owned  by  him  although 
the  residence  was  located  on  a  portion  of  such  land  owned  by 
the  wife.  Mason  v.  Columbia  Finance  (&  Trust  Co,^  97  Ky. 
117  (85  S.  W.  Rop.  115;  59  Am.  St  Rep.  451).  Under  a 
statdte  (S.  C.  Const.  1868,  Art.  2,  §  82),  which  defines  a 
family  homestead  as  a  ''  dwellinghouse,  outbuildings  and  land 
appurtenant,"  it  is  held  that  it  cannot  be  said,  as  a  matter  of 
law,  that  a  tract  of  land  which  belonged  to  the  head  of  the 
family,  and  was  not  separated  from,  but  was  used  in  connec- 
tion with  the  "  family  homestead,"  could  not  be  appurtenant 
thereto  within  the  meaning  of  the  statute,  even  though  the 
dwelling  house  might  be  situated  on  an  adjoining  tract  belong- 
ing to  the  wife  of  the  head  of  the  family.  Whether  or  not 
such  lands  are  appurtenant  is  a  question  of  fact  for  the  jury. 
Mclver,  C.  J.,  dissenting.  McClenaghan  v.  McEachern^  47 
S.  C.  446  (25  S.  E.  Rep.  296). 

Sec.  374.  Amount  of  land  claimed — Rural  and  urban 
homesteads.  In  determining  whether  or  not  a  homestead 
comes  within  the  statutory  limit,  the  value  of  the  claimant's 
interest  in  the  premises,  and  not  the  value  of  the  fee  simple, 
governs.  Mundt  v.  Hagedorn^  49  Neb.  409  (68  N.  W.  Rep. 
610).  Where  the  homestead  is  incumbered  the  claimant  is 
entitled  to  an  exemption  equal  to  the  statutory  amount  over  and 
above  the  incumbrance.  Prugh  v.  Portsmouth  Sav.  Bank^  48 
Neb.  414  (67  N.  W.  Rep.  809) .  Construing  and  applying  Ark.. 
Const.  1874,  Art.  9,  §  5,  limiting  a  homestead  *'in  any  city, 
town,  or  village  "  to  not  exceeding  one  acre  of  land  providing 
the  same  does  not  exceed  in  value  $2,600,  it  is  held  that  where 
land  c}aimed  as  a  homestead  is  within  a  town  more  than  one 
acre  cannot  be  claimed  although  the  land  is  used  for  farm 
purposes  only  and  has  not  been  divided  into  lots.  First  Nat. 
Bank  V.  Wilson,  62  Ark.  140  (84  S.  W.  Rep.  544).  Con- 
struing and  applying  Tex.  Const,  1876,  Art.  16,  §  51,  pro- 
viding that  a  ^'homestead  in  a  city,  town  or  village,  shall 
conftic*^  of  lot  or  lots,  not  to  exceed  in  value  $5,000,  at  the 
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time  of  their  designation  as  the  homestead,  without  refer- 
ence to  the  value  of  any  improvements  thereon ;  provided 
that  the  same  shall  be  used  for  the  purposes  of  a  home,  or  as 
a  place  to  exercise  the  calling  or  business  of  the  head  of  a 
family,"  it  is  held  that  a  lot  in  a  city  used  by  a  gardener  for 
the  production  of  produce  may  be  claimed  as  a  homestead 
although  separated  from  his  dwelling  by  a  street.  Waggener 
V.  Haskell,  89  Tex.  435  (85  S.  W.  Rep.  1).  Where  a  home- 
stead has  been  acquired  in  rural  lands  an  act  of  the  legislature 
extending  the  limits  of  the  city  so  as  to  include  the  home- 
stead, while  it  retains  all  its  characteristics  as  such,  will  not 
operate  to  reduce  or  diminish  the  right  of  the  owner  of  the 
homestead  unless  it  becomes  in  fact  urban  property  ;  and  the 
fact  that  the  premises  are  wholly  or  partly  surrounded  by  laid- 
out  and  platted  land  does  not  affect  its  homestead  character,  so 
long  as  the  land  itself  is  not  laid  out  and  platted,  and  is  not 
urban  in  its  character.  Kiewert  v.  Anderson,  65  Minn.  491 
(67  N.  W.  Rep.  1081 ;  60  Am.  St.  Rep.  487). 

Sec.  376.  Selection  and  allotment  of  homestead. 
One> authorized  to  select,  declare,  and  record  a  homestead  with 
a  quantitive  limitation  cannot  be  permitted  to  carve  it  out  of 
his  land  in  such  a  form  as  to  leave  the  remainder  worthless, 
orto  impair  its  value,  so  that  creditors  shall  be  injured.  Sparks 
V.  Day,  61  Ark.  570  (88  S.  W.  Rep.  1078 ;  54  Am.  St.  Rep 
279).  Citing,  Jaffrcy  v.  McGough,  88  Ala.  648  (7  So.  Rep. 
888)  ;  Wap.  Homest.  &  Ex.,  pp.  158-160.  In  Kansas,  when 
the  owner  and  his  family  occupy  as  a  residence  a  body  of 
farming  land  greater  than  is  exempt  as  a  homestead,  the 
selection  of  the  homestead  must  include  the  dwelling  house 
and  such  other  land  as  is  contiguous  thereto.  Such  selection 
cannot  be  made  of  160  acres  which  are  entirely  separated  from 
the  legal  subdivision  of  land  upon  which  the  dwelling  house 
is  situated,  even  though  the  intervening  land  belongs  to  the 
same  owner.  Lenora  State  Bank  v.  Peak,  8  Kan.  App.  698 
(44  Pac.  Rep.  900).  Miss.  Code  1892,  g§  1972, 1975,  1976, 
construed  and  applied — allotment  of  homestead — practice. 
Wiseman  v.  Parker,  73  Miss.  878  (19  So.  Rep.  102).  Par- 
ticular  fact  case  as  to  the  necessary  and  proper  parties  to  an 
action  to  set  aside  a  judgment  setting  apart  a  homestead  under 
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the  statute  of  Georgia.  Tarver  v.  New  England  Mort,  Sec, 
Co.,  96  Ga.  586  (28  S.  E.  Rep.  507).  The  mode  of  setting  off 
a  homestead  provided  for  by  S.  C.  Rev.  Stat.  1898,  §§  2126» 
2184,  is  exclusive.  Peoples^  Bank  v.  Brice,  47  S.  C.  184 
(24  S.  E.  Rep.  1088). 

Sec.  376.  Sale  or  exchange  of  homestead — Exemp- 
tion of  proceeds.  Where  a  statute  (Mo.  Rev.  Stat.  1889, 
^§  5485,  5486,  5442)  provides  a  method  for  the  appraisement 
and  allotment  of  a  homestead  to  an  execution  debtor,  making 
the  property  so  allotted  exempt  from  execution  after  its  allot- 
ment, and  also  provides  that  the  owner  of  a  homestead  may 
exchange  it  for  another  which  will  be  protected  by  the  same 
exemption,  it  is  held  that  where  a  homestead  to  the  amount 
allotted  by  the  statute  is  appraised  and  set  off  under  the  stat* 
ute  to  an  execution  debtor,  he  may  sell  the  same  and  invest 
the  proceeds  in  another  homestead,  and  where  he  realizes  from 
such  sale  an  amount  in  excess  of  the  homestead  allowed  by 
statute  no  lien  can  be  enforced  against  his  vendee  on  account 
of  such  surplus,  nor  against  him  until  there  has  been  a  reap- 
praisement  of  the  new  homestead  in  the  manner  provided  for 
by  the  statute.  Macke  v.  Byrd,  181  Mo.  682  (88  S.W.  Rep. 
448 ;  52  Am.  St.  Rep.  649).  Iowa  Code,  §§  2000,  2001,  con- 
strued  and  applied — sale  of  homestead — investment  of  pro- 
ceeds in  another  homestead.  Schuttloffel  v.  Collins^  98  la. 
576  (67  N.  W.  Rep.  897;  60  Am.  St.  Rep.  216).  Under 
Neb.  Com  p.  Stat.,  ch.  36,  §  16,  the  proceeds  of  a  sale  of  the 
homestead,  to  the  amount  of  the  statutory  homestead  exemp- 
tion, are  exempt  from  execution  the  same  as  the  homestead 
for  a  period  of  six  months.  Prugh  v.  Portsmouth  Sav. 
Bank,  48  Neb.  414  (67  N.  \V.  Rep.'  809)  ;  Corey  v.  Plum^ 
mer,  48  Neb.  481  (67  N.  W.  Rep.  445).  The  exemption 
given  by  this  statute  applies  whether  such  proceeds  are 
received  in  cash,  notes,  or  property,  and  dates  not  from  the 
time  of  the  sale  but  from  the  date  of  their  payment.  Corey 
v.  Plummer,  48  Neb.  481  (67  N.  W.  Rep.  445). 

Sec.  377.  Exemption  of  homestead  from  debts. 
The  law  in  force  at  the  time  of  the  creation  of  a  debt  from 
which   exemption   is   claimed  determines  the  right   to   such 
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exemption.  McClenaghan  v.  McJEachern^  A*l  S.  C.  446  (25 
S.  E.  Rep.  296).  The  rights  of  a  judgment  debtor  to  claim 
lands  exempt  as  a  homestead  are  determined  by  the  status  of 
the  lands  at  the  time  the  judgment  was  rendered.  Edgerton 
V.  Connelly^  8  Kan.  App.  618  (44  Pac.  Rep.  22)  ;  Lonora 
State  Bank  v.  Peak,  8  Kan.  App.  698  (44  Pac.  Rep.  900). 
One  who  purchases  at  an  execution  sale  homestead  property 
sold  for  a  debt  for  whiclf  it  is  not  liable  acquires  no  title. 
Cal.  Civ.  Code,  §  1265,  applied.  City  Store  v.  Cofer,  111 
Cal.  482  (44  Pac.  Rep.  168) ;  Bailiff  v.  Graves,  182  Mo.  76 
(33  S.  W.  Rep.  450).  Although  a  mechanic's  lien  may  be 
enforced  against  a  homestead  under  Tex.  Const.,  Art.  16,  §  50> 
a  homestead  cannot  be  subject  to  a  lien  for  money  loaned  to 
the  owner  of  it  for  the  purpose  of  placing  improvements  upon 
it.     Campbell  v.  McCatnpbell,  Tex.  Civ.  App.  (34 

S.  W.  Rep.  970).  It  is  subject  to  mechanic's  liens.  Mc Anally 
V.  Hawkins  Lumber  Co.,  109  Ala.  897  (19  So.  Rep.  417).  In 
Nebraska  the  homestead,  to  the  extent  of  the  statutory  exemp- 
tion, is  not  subject  to  any  judgment  against  the  owner  thereof, 
obtained  subsequent  to  its  acquisition,  unless  based  upon  a 
debt  secured  by  a  mortgage,  or  a  mechanic's,  laborer's,  or  ven- 
dor's lien.  Corey  v.  Plummer,  48  Neb.  481  (67  N.  W.  Rep. 
445)  ;  Fox  v.  McClay,  48  Neb.  820  (67  N.  W.  Rep.  888).  In 
the  last  case  it  is  held  that  so  far  as  the  provisions  of  Neb. 
Civ.  Code,  §  581,  conflict  with  this  rule  it  is  repealed.  Where 
a  wife's  homestead  is  mortgaged  to  secure  the  debt  of  her  hus- 
band  in  no  way  connected  with  the  homestead,  his  payment 
of  thi^  debt  does  not  entitle  his  other  creditors  to  take  the 
place  of  the  mortgagee.  Wells  v.  Anderson,  97  la.  201  (66 
N.  W.  Rep.  102 ;  59  Am.  St.  Rep.  409).  111.  Rev.  Stat.,  ch. 
§2,  §§  1,  10,  construed  and  applied— exemption  of  homestead 
—execution  sale.  Bach  v.  May,  168  111.  547  (45  N.  E.  Rep. 
248). 

Sec.  378.  Debts  for  which  a  homestead  is  liable. 
The  claim  of  homestead  in  land  is  subject  to  existing  liens 
thereon.  Spdlti  v.  Blumer,  68  Minn.  269  (65  N.  W.  Rep. 
454);  Willard  v.  Masterson,'m)  111.  448  (43  N.  E.  Rep. 
771).  Construing  and  applying  Cal.  Civ.  Code,  §  1241, 
which  makes  a  "  homestead  subject  to  execution  or  forced  sale 
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in  satisfaction  of  judgments  obtained  before  the  declaration  of 
homestead  was  filed  for  record,  and  which  constitute  liens 
upon  the  premises,"  it  is  held  that  a  homestead  can  not  be 
sold  on  an  execution  issued  on  a  judgment  which  was  not  a 
lien  thereon,  because  not  properly  recorded,  although  the 
declaration  of  homestead  was  not  filed  until  after  the  levy  of 
the  execution.  Beaton  v.  Reid^  111  Cal.  484  (44  Pac.  Rep. 
167).  A  statute  (Cal.  Civ.  Code,  §#1241,  subd.  4)  subjecting 
H  homestead  to  forced  sale  in  satisfaction  of  judgments  ''  on 
debts  secured  by  mortgages  on  the  premises  executed  and 
recorded  before  the  declaration  of  homestead  was  filed  for 
record,"  applies  to  such  a  mortgage  executed  by  a  husband  tc> 
his  wife.  Glas  v.  GlaSy  114  Cal.  566  (46  Pac.  Rep.  667;  55 
Am.  St.  Rep.  90).  A  husband  and  wife  may  by  their  mort- 
gage bind  the  homestead  to  pay  for  improvements  placed 
thereon.  Pioneer  Sav.  <&  Z.  Co.  v.  Paschally  12  Tex.  Civ, 
App.  618  (84  S.  W.  Rep.  1001).  Under  Ark.  Const.,  Art.  9, 
§  8,  which  subjects  a  homestead  to  execution  sale  on  a  judg- 
ment rendered  for  the  purchase  money  thereof,  it  is  held  that 
lands  claimed  as  a  homestead  may  be  sold  on  a  judgment  ren- 
dered in  favor  of  the  assignee  of  a  note  given  for  the  purchase 
price  thereof,  although  it  appears  that  the  original  grantor 
waived  any  lien  on  the  premises.  Boone  Co.  Bank  v.  Henley^ 
62  Ark.  898  (85  S.  W.  Rep.  1104). 

Sec.  379.  Rights  of  surviving  husband,  wife  and 
children.  Homestead  rights  in  an  ancestor's  estate  are  to  be 
determined  by  the  statute  in  force  at  the  time  of  his  death. 
Foy  V.  Wellborn,  112  Ala.  160  (20  So.  Rep.  604)  ;  AHey  v. 
Burnett,  184  Mo.  818  (88  S.  W.  Rep.  1122).  Ala.  Acts, 
1876-77,  p.  82;  Code  1886,  §§  2507,  2548,  construed  and 
applied — homestead  rights  of  widow  and  children  upon  death 
of  husband — partition.  Stnallcy  v.  Chisenhally  108  Ala.  683 
(18  So.  Rep.  789).  Ala.  Code,  §  2544,  applied— mortgaged 
homestead — allotment  of  homestead  to  widow  and  minors 
out  of  other  lands.  Steiner  v.  McDaniel,  110  Ala.  409  (20 
.So.  Rep.  54).  Under  Cal.  Civ.  Code,  §  1474,  a  homestead 
selected  from  the  separate  property  of  the  husband,  he  joining 
in  the  selection,  upon  his  wife's  death,  vests  absolutely  in  him 
and  can  be  alienated  by  him ;  and  under  g  1265  a  homestead 
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selected  from  community  property,  upon  the  death  of  either 
husband  or  wife,  vests  absolutely  in  the  survivor.     Dickey  v. 
Gibson^  118  Cal.  26  (45Pac.  Rep.  15;  54  Am.  St.  Rep.  821). 
Where  a  husband  dies  pending  the  exercise  of  his  right  to 
invest  the  proceeds  arising  from  the  sale  of  his  homestead  in 
another  homestead,  under  Iowa  Code,  §§  2000,  2001,  his  wife 
is  entitled  to  receive  such  proceeds,  as  against  his  creditors, 
for  investment   in   a   homestead    for   herself  and   children. 
Schutloffel  V.  Collins,  98  la.  576  (67  N.  W.  Rep.  897 ;  60 
Am.  St.  Rep.  216).     Construing  Iowa  Code,  §  2007,  provid- 
ing that  ''upon  the  death  of  either  husband  or  wife,  the  sur- 
vivor may  continue  to  possess  and  occupy  the  whole  home- 
stead until  it  is  otherwise  disposed  of  according  to  law ;  " 
g  2008,  that  *'  the  setting  oflf  of  the  distributive  share  of  the 
husband  or  wife  in  the  real  estate  of  the  deceased  shall  be 
such  a  disposal  of  the  homestead  as  is  contemplated  in  the 
preceding  section,  but  the  survivor  may  elect  to  retain  the 
homestead  for  life  in  lieu  of  such  share  in  the  real  estate  of 
the  deceased;"  and  §  2444  which  permits  the  filing  of  an 
application  to  have  the  statutory  distributive  share  set  off  to 
the  survivor  any  time  after  twenty  days  and  within  ten  years 
from  the  death  of  decedent,  it  is  held  that  a  survivor's  con- 
tinued occupation  of  a  homestead  for  a  period  within  section 
2444,  without  some  act  evincing  an  intention  to  retain  it, 
does  not  bar  the  right  to  take  the  distributive  share.     Deemer 
and  Kinne,  JJ.,  dissenting.     Stephens  v.  Hay,  98  la.  87  (66 
N.  W.  Rep.  1048).     The  rights  given  by  Ky.  Stat,  g§  1707, 
1708,  to  a  surviving  husband  in  homestead  lands  of  his  wife  do 
not  attach  during  her  life  time.     Summers  v.  Sfrigg,         Ky. 
(85  S.  W.  Rep.  1088).     A  wife's  right  to  a  homestead 
for  her  life,  under  the  statute  of  Missouri,  is  not  aflfected  by 
her  subsequent  marriage.     Ailcy  v  Burnett,  134  Mo.  313  (88 
S.  W.  Rep.  1122).     It  is  held  that  a  woman  who  has  been 
divorced  absolutely  from  her  husband  has  no  homestead  right 
in  his  land.     Skinner  v.   Walker,  98  Ky.  729  (84  S.  W.  Rep. 
283) ;  Brady  v.  Kreuger,  8  S.  Dak.  464  (66  N.  W.  Rep.  1083 ; 
59  Am.  St.  Rep.  771).     N.   C.  Code,  §§  502-519,  applied- 
allotment  of  homestead  to  widow  and  minor  children.     For- 
tneyduval  v.  Rockwell,  117  N.  C.  820  (28  S.  E.  Rep.  488). 
Where  upon  the  death  of  her  husband  a  widow  joins  with  his 
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heirs  in  having  a  homestead  set  apart  to  them  in  his  lands, 
she  cannot  while  enjoying  this  homestead  claim  a  homestead 
in  lands  set  apart  to  her  as  a  dower.  South  Carolina  Con. 
1868,  art.  2,  §  82,  applied.  Mclver,  C.  J.,  dissenting.  Lan* 
ham  V.  Glover,  46  S.  C.  65  (24  S.  E.  Rep.  49).  In  Texas 
upon  the  death  of  the  owner  of  a  homestead  if  a  constituent 
of  the  family  remains,  it  descends  and  becomes  vested  abso- 
lutely in  the  heirs,  and  is  not  subject  to  payment  of  the  debts 
of  the  ancestor.  Stephenson  v.  Marsalis,  11  Tex.  Civ.  App. 
162  (33  S.  W.  Rep.  383).  In  Wisconsin  a  widow  takes  only 
a  life  estate  in  the  homestead.  Meltns  v.  Pabst  Brewing  Co^ 
93  Wis.  140  (66  N.  W.  Rep.  244). 

Sec.  380.  Abandonment,  loss  or  vraiver  of  home- 
stead. The  conveyance  of  a  homestead  and  giving  posses- 
sion thereunder  amounts  to  an  abandonment  of  it,  Willard 
V.  Masterson,  160  111.  443  (43  N.  E.  Rep.  771)  ;  but  the  mere 
renting  of  a  homestead  does  not  necessarily  constitute  an 
abandonment,  McClenaghan  v.  McEachcrn^  47  S,  C.  446 
(25  S.  E.  Rep.  296).  A  mortgagor  who  releases  his  right  of 
homestead  in  his  mortgage  is  not  entitled  to  have  a  homestead 
set  off  in  the  property  until  he,  or  someone  in  his  behalf,  has 
paid  the  mortgage  debt.     Richardson  v.  Baker,  N.  H. 

(34  Atl.  Rep.  671).  An  owner  of  land  who  executes  a 
mortgage  thereon  cannot  assert  a  homestead  right  subse- 
quently acquired  therein  against  the  purchaser  thereof  at  a 
foreclosure  of  the  mortgage.  Kuhnert  v.  Conrad,  6  N.  Dak. 
215  (69  N.  W.  Rep.  185).  A  homestead  is  not  abandoned 
by  the  removal  of  the  owner  with  only  a  conditional  intention 
of  acquiring  a  residence  elsewhere,  so  long  as  his  intention 
remains  conditional.  Imhoffv.  Lipe,  162  111.  282  (44  N.  E. 
Rep.  493).  One  having  a  homestead  does  not  lose  it  by  going 
to  reside  elsewhere  temporarily  with  the  intention  of  return- 
ing to  occupy  the  homestead  as  such.  Reesemanv.  Daven- 
port, 96  la.  830  (65  N.  W.  Rep.  801).  The  voluntary  separ- 
ation  of  a  husband  and  wife  does  not  deprive  her  of  her  right 
to  occupy  the  homestead.     Folsom  v.  Folsom,  N.  H. 

(34  Atl.  Rep.  743).  In  Tennessee  homestead  rights  of  a 
widow  and  her  minor  children  are  lost  when  the  widow^ 
acquires  a  domicile  in  another  state.      Carrigan  v.  Rowell,  96 
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Tenn.  185  (84  S.  W.  Rep.  4).  It  is  held  that  a  widow  may 
waive  her  right  to  use  and  occupy  a  homestead  by  bringing 
suit  for  partition  of  the  land  and  without  claiming  therein 
her  homestead  rights.  Moore  v.  Moore^  89  Tex.  29  (88  S.  W. 
Rep.  217).  Particular  facts  held  insufficient  to  show  an 
abandonment.  Imhoff  v.  Lipe^  162  111.  282  (44  N.  E.  Rep. 
498).  Particular  facts  held  sufficient  to  show  an  abandon- 
ment of  a  homestead,  Kuhnertw,  Conrad^  6  N.  Dak.  215  (69 
N,  W.  Rep.  185). 

Sec.  881.  Conveyance  and  incumbrance  of  home- 
stead. Where  a  conveyance  of  a  homestead  is  a  nullity  and 
other  lands  are  included  the  whole  conveyance  fails  if  the 
homestead  is  incapable  of  severance.  Sammon  v.  Wood^  107 
Mich.  506  (65  N.  W.  Rep.  529).  It  is  held  by  a  divided 
court  that  California  act  March  25,  1874,  Stat.  1873-74,  p. 
582,  providing  for  proceedings  in  the  probate  court  to  author- 
ize a  husband  or  wife  to  convey  the  homestead  in  case  either 
of  them  shall  become  hopelessly  insane,  is  constitutional. 
Rider  v.  Regan,  118  Cal.  667  (46  Pac.  Rep.  820).  See 
opinion  for  application  of  this  statute  to  particular  facts. 
Under  Wash.  Gen.  Stat.,  §  1446,  a  husband  may  execute  a 
valid  mortgage  upon  a  community  homestead  in  his  own 
name  and  as  his  wife^s  attorney  in  fact,  she  having  given  him 
a  general  power  of  attorney  to  convey  or  otherwise  dispose  of 
their  community  property.  Oregon  Mortg.  Co,  v.  Hersner, 
14  Wash.  515  (45  Pac.  Rep.  40).  A  mortgage  given  by  a 
husband  and  his  wife  upon  their  homestead,  to  secure  the  pay- 
ment of  new  notes  given  by  him,  as  collateral  to  old  notes  on 
which  he  was  liable  as  maker  was  held  a  valid  mortgage, 
althoagh  the  mortgage  would  not  have  been  binding  upon  her 
homestead  interest  in  the  property,  and  would  therefore  have 
been  void  in  Mo  if  it  had  been  given  to  secure  the  old  exist- 
ing notes,  without  any  new  consideration.  First  Nat.  Bank 
V.  Latnont,  5  N.  Dak.  898  (67  N.  W.  Rep.  145).  When  a 
party  sells  the  homestead  for  an  existing  debt  as  the  price,  and 
immediately  the  purchaser  transfers  it  back  to  the  vendor,  and 
takes  a  mortgage  and  vendor's  lien  on  the  property,  the  trans- 
action will  be  viewed  as  one  of  mortgage  to  secure  the  debt, 
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and  in  violation  of  article  222  of  the  constitution  of  Louisiana. 
Stewart  v.  Sutton,  48  La.  1073  (20  So.  Rep.  288). 

Sec.  382.  Conveyance  and  incumbrance  of  home- 
stead— Necessity  of  joint  conveyance  of  husband  and 
wife.  Applying  Ala.  Con.,  Art.  10,  §  2,  Code  1886,  §  2508, 
which  require  a  conveyance  or  incumbrance  of  a  homestead 
to  be  executed  by  both  husband  and  wife,  it  is  held  that  a  hus- 
band's conveyance  alone  of  a  right  of  way  over  a  homestead  is 
void.  McGhee  v.  Wilson^  111  Ala.  615  (20  So.  Rep.  619;  56 
Am.  St.  Rep.  72).  Citing,  Pilchcr  v.  Railroad  Co.y  88  Kan. 
516(16  Pac.  Rep.  945;  5  Am.  St.  Rep.  770).  Applying 
Tex.  Const.  1876,  Art.  16,  §  50,  providing  "  nor  shall  the 
owner,  if  a  married  man,  sell  the  homestead  without  the  con- 
sent of  the  wife,  given  in  such  manner  as  may  be  prescribed 
by  law,"  it  is  held  that  a  conveyance  of  a  homestead  by  a  hus- 
band alone  is  void.  Stall Ings  v.  Hullum^  89  Tex.  481  (85  S. 
W.  Rep.  2).  Citing,  Gleason  v.  Spray,  81  Cal.  217  (22  Pac, 
Rep.  551 ;  15  Am.  St.  Rep.  47)  ;  Phillips  v.  Stanch,  20  Mich. 
869 ;  Kennedy  v.  Stacey,  1  Baxt.  220 ;  Cawgell  v.  Washing- 
ton,  66  Iowa,  666  (24  N.  W.  Rep.  266)  ;  Morris  v.  Ward,  5 
Kan.  289;  McHugh  v.  Smiley,  17  Neb.  626  (20  N.  W.  Rep. 
296;  24  N.  W.  Rep.  277).  Applying  Miss.  Code,  §  1988, 
which  provides  that  the  conveyance  of  a  homestead  "  shall 
not  be  valid  or  binding  unless  signed  by  the  wife  of  the  owner, 
if  he  be  married  and  living  with  his  wife,"  it  is  held  that  a 
conveyance  by  a  husband  alone  who  has  driven  his  wife  from 
home  without  cause  and  refuses  to  permit  her  to  return,  is 
invalid.  Scott  v.  Scott,  73  Miss.  575  (19  So.  Rep.  589). 
Under  the  statute  (la.  Code,  §  1990)  prohibiting  the  incum- 
brance or  conveyance  of  the  homestead  except  by  the  joint 
act,  in  writing,  of  both  husband  and  wife,  it  is  held  that 
where  the  right  of  homestead  has  attached  in  land  held  under 
a  husband's  contract  of  purchase  in  which  the  vendor  retained 
the  legal  title  until  the  purchase  price  was  fully  paid,  the  hus- 
band alone  cannot  defeat  such  right  of  homestead  by  an 
acknowledgment  of  forfeiture  of  his  contract.  Lcssell  v. 
Goodman,  97- la.  681  (06  N.  W.  Rep.  917;  59  Am.  St.  Rep. 
482).  Where  a  wife  joined  with  her  husband  in  a  convey- 
ance of  lands    which   subsequently   became   a   hom.e8tead,  to 
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another  to  hold  in  trust  for  the  husband,  a  mortgage  executed 
by  the  trustee  in  accordance  with  the  terms  of  the  trust  need 
not  be  signed  by  the  beneficiary's  wife.  Des  Moines  Ins, 
Co.  y.  Mc/niire,  99  la.  50  (68  N.  W.  Rep.  505).  Neb. 
Comp.  Stat.,  1895,  ch.  86,  §  4,  which  provides,  "the  homestead 
of  a  married  person  cannot  be  conveyed  or  incumbered 
unless  the  instrument  by  which  it  is  conveyed  or  incumbered 
is  executed  and  acknowledgjed  by  both  husband  and  wife," 
renders  all  conveyances  or  incumbrances  made  of  a  homestead 
absolutely  void,  unless  such  conveyances  are  not  only  signed 
and  witnessed,  but  acknowledged, by  both  the  husband  and  the 
wife.  Horhach  v.  Tyrrell,  48  Neb.  514  (67  N.  W.  Rep. 
485)  ;  Havemeyer  v.  Z>a^«,  48  Neb.  586  (67  N.  W.  Rep.  489; 
88  L.  R.  A.  882).  Prior  to  the  enactment  of  the  homestead 
law  of  1877,  the  failure  of  the  wife  to  join  in  a  conveyance  of 
the  homestead  where  the  title  tt>  the  same  was  in  the  husband 
did  not  render  such  conveyance  void.  Schields  v.  Horhach^ 
49 Neb.  262  (68  N.  W.  Rep.  524).  Construing  and  applying 
Tenn.  Const.,  Art.  11,  §  11,  providing  that  homestead  lands 
cannot  be  alienated  without  the  joint  consent  of  husband  and 
wife,  and  Tenn.  Act.  1879,  ch.  171,  exempting  from  sale 
under  legal  process  real  estate  in  possession  of  the  head  of  a 
family  to  the  value  of  $1,000,  and  giving  him  the  right  to  elect 
**  where  the  homestead  or  said  exemption  shall  be  set  apart, 
whether  living  on  the  same  or  not,"  it  is  held  that  the  words 
"set  apart  "  and  the  right  of  special  election  have  no  applica- 
tion to  cases  where  the  question  of  homestead  arises  in  con- 
nection with  the  execution  of  private  sales  and  mortgages 
l>etween  citizens  in  their  personal  and  contractual  relations  to 
each  other,  and  where  the  head  of  the  family  owns  several 
tracts  of  land  and  resides  with  his  family  upon  one  of  them, 
worth  as  much  as  $1,000,  this,  as  between  him  (both  as  to 
himself  and  as  trustee  for  his  family)  and  those  who  take  con- 
^'eyances  from  him,  is  an  adoption  of  the  residence  place  as 
^^  homestead,  and  satisfies  the  law^,  and  he  may  convey  the 
other  tracts  free  of  the  homestead  right.  First  Nat.  Bank 
^-  ^hachem,  Tenn.  (86  S.  W.  Rep.  724).     For  con- 

struction and  appHcation  of  Ark.  Act,  March  18th,  1887, 
requiring  the  wife  to  join  in  a  conveyance  of  a  homestead,  and 
•^^t,  April  18th,  1898,  validating  conveyances  made  since  the 
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former  act,  see  British  d:  A,  Mortg.  Co,  v.  Winclielly  62  Ark. 
160  (34  S.  W.  Rep.  891) ;  Hill  v.  Tarbrough,  62  Ark.  820 
(85  S.  W.  Rep.  438) ;  Shattuck  v.  Lyons,  62  Ark.  838  (35  S. 
W.  Rep.  486)  ;  Shattuck  v.  Byford,  62  Ark.  431  (85  S.  W. 
Rep.  1107).  North  Carolina  Con.,  Art.  10,  §  8,  construed  and 
applied— necessity  of  joinder  by  the  wife.  Thomas  v.  Fulford^ 
117  N.  C.  667  (28  S.  E.  Rep.  685). 

Sec.  383.  Conveyance  of  homestead  betTveen  hus- 
band and  wife.  Under  Starr  &  C.  Ann.  111.  Stat,  p.  1108, 
requiring  conveyances  of  a  homestead  to  be  by  the  joint  deed 
of  husband  and  wife,  it  is  held  that  a  deed  of  lands  claimed  as 
a  homestead  which  do  not  exceed  the  statutory  limit,  by  the 
householder,  even  to  his  or  her  wife  or  husband,  not  subscribed 
and  acknowledged  by  such  wife  or  husband  (possession  not 
being  abandoned  or  given  pursuant  to  the  conveyance)  is  a 
nullity ;  but  if  the  lands  conveyed  exceed  in  value  the  statutory 
limit,  the  title  passes  under  such  a  deed  for  the  excess.  Des* 
pain  v.  Wagner,  168  III.  598  (45  N.  E.  Rep.  129).  In  South 
Dakota  it  is  held  that  the  husband  may  execute  a  conveyance 
of  lands  claimed  as  a  homestead  directly  to  his  wife.  Johnson 
V.  Branch,  9  S.  Dak.  116  (68  N.  W.  Rep.  178 ;  62  Am.  St, 
Rep.  857).  The  court  say:  '*As  statutes  inhibiting  the 
alienation  or  incumbrance  of  the  homestead  without  the  con- 
current assent  of  the  husband  and  wife,  evidenced  by  an 
instrument  in  writing,  executed  by  both,  and  duly  acknowl- 
edged, emanate  from  a  regardful  consideration  of  reciprocal 
duties,  and  are  designed  only  to  protect  the  home  and  family 
against  the  vicissitudes  of  fortune  and  the  ravages  of  time  and 
events,  the  spirit  of  such  laws  is  not  contravened  by  a  convey- 
ance direct  from  the  husband  to  the  wife,  and  it  is  useless  for 
both  husband  and  wife  to  join  as  grantors  in  such  a  deed. 
Comp.  Laws,  §  2590;  Wap.  Homest.,  p.  895,  §  9;  Furrow  v. 
Athey,  21  Neb.  671  (33  N.  W.  Rep.  208 ;  59  Am.  Rep.  867)  ; 
Harsh  V.  Griffin,  72  la.  608  (34  N.  W.  Rep.  441) ;  Albright 
V.  Albright,  70  Wis.  528  (36  N.  W.  Rep.  254)  ;  Dull  v.  Mcr^ 
rill,  09  Mich.  49  (86  N.  W.  Rep.  677) ;  Wilder  v.  Brooks^  10 
Minn.  50  (Gil.  82 ;  88  Am.  Dec.  49)." 

Sec.  384.  Miscellaneous  notes.  For  construction  of 
homestead   statutes  of  Louisiana,  see  Hcbert  v.    Mayer,  48 
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La.  938  (20  So.  Rep.  170).  For  a  case  in  which  each  of  the 
five  judges  of  the  supreme  court  of  North  Carolina  files  an 
opinion  discussing  the  nature  of  the  estate  given  in  a  home- 
stead by  the  constitution  of  that  state  and  the  right  to  make 
conveyance  thereof,  see  Hiomas  v.  Fulford^  117  N.  C.  667 
(23  S.  E.  Rep.  635).  Where  the  owner  of  a  part  of  a  block, 
divided  into  lots  without  streets  or  alleys,  upon  which  was 
located  his  residence,  outhouses  and  a  building  leased  to 
others  for  business  purposes,  devises  ''his  homestead,"  the 
term  will  be  construed  as  including  the  dwelling  house  with 
the  usual  and  customary  appurtenances.  Smith  v.  Dennis^ 
168  111.  631  (45  N.  E.  Rep.  267). 
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Sec.  385.  Antenuptial  contracts.  An  antenuptial 
contract  procured  by  fraud  may  be  set  aside.  Nathan  v. 
Ntithan,  166  Mass.  294  (44  N.  E.  Rep.  221).  A  husband's 
antenuptial  conveyance  of  land  to  his  wife  for  the  support  of 
hes"  and  the  children  of  the  proposed  marriage,  which  empow- 
ers her  to  sell  the  land  with  his  consent,  does  not  give  her  any 
authority  to  make  a  sale  after  his  death.  Smith  v.  Turfin^ 
109  Ala.  689  (19  So.  Rep.  914).  Where  an  antenuptial  con- 
tract provides  for  the  payment  of  an  annual  sum  out  of  the 
husband's  estate  to  the  widow  in  lieu  of  dower,  such  sum  is 
chargeable  against  the  whole  estate.  Christy  v.  Marmoriy 
168  111.  225  (45  N.  E.  Rep.  150).  The  right  of  a  widow  to 
claim  a  statutory  allowance  pending  the  settlement  of  her 
husband's  estate  may  be  barred  by  an  antenuptial  contrfxt. 
Appeal  of  Staub,  66  Conn.  127  (33  Atl.  Rep.  615).  Citing, 
Paine  v.  Hollister,  139  Mass.  144  (29  N,  E.  Rep.  541)  ; 
Weaver  v.  Weaver,  109  111.  225;  Peck  v.  Peck,  12  R.  I.  485 
(84  Am.  Rep.  702)  ;  Tiernan  v.  Binns,  92  Pa.  St.  248;  In 
re  Heald,  22  N,  H.  265.  Particular  evidence  held  insufficient 
to  justify  a  decree  reforming  an  antenuptial  contract.  Ren- 
sink  V.  Wiggers,  99  la.  89  (68  N.  W.  Rep.  569). 


§  886  HUSBAND    AND    WIFE,  840 

Sec.  386.  Deeds  of  separation.  Just  and  equitable 
conveyances  made  between  a  husband  and  wife  in  pursuance 
of  an  agreement  of  separation  which  are  executed  without 
coercion  or  undue  influence  will  be  sustained.  Caffcy's  JSx^rs 
V.  Cafey,  12  Tex.  Civ.  App.  616  (35  S.  W.  Rep.  788).  The 
court  say  :  **  At  common  law,  agreements  between  husband 
and  wife,  commonly  known  as  *  separation  deeds,^  have 
usually  been  treated  as  against  public  policy,  and  as  capable 
of  a  partial  enforcement  only.  All  deeds  for  future  separa- 
tion are  held  to  be  absolutely  void ;  but  where  the  spouses 
have  already  separated,  or  have  determined  upon  a  separa- 
tion, and  are  in  the  a,ct  of  executing  it,  a  conveyance  by  the 
husband,  intended  as  a  provision  for  the  support  of  the  wife, 
will  be  upheld.  In  other  respects  a  deed  of  separation  was 
held  void.  This  was  the  carefully  restricted  doctrine  at  an 
early  day  in  the  English  courts,  and  as  so  limited  it  has  been 
universally  recognized  in  the  courts  of  this  country.  The 
tendency  of  the  later  English  cases  is  to  extend  to  deeds  of 
separation  a  more  liberal  support  (1  Bish.  Mar.  &  Div.,  § 
684a) ,  while  by  the  weight  of  authority  in  the  American  courts 
they  are  held  valid  in  so  far  as  they  settle  the  rights  of  prop- 
erty between  the  husband  and  wife,  provided  they  have  been 
entered  into  without  coercion  or  other  undue  influence,  and 
the  provisions  are  just  and  equitable.  Hitner's  Appeal,  64 
Pa.  St.  110;  Hutton  v.  Hutton,  8  Pa.  St.  100;  Dillinger's 
Appeal,  85  Pa.  St.  857;  McKennan  v.  Phillips,^  Whart. 
571  (87  Am.  Dec.  488) ;  Loud  v.  Loud,  4  Bush.  458;  Mc Cub- 
bin  V.  Patterson,  16  Md.  179;  Randall  v.  Randall,  87  Mich. 
568 ;  Robertson  v.  Robertson,  25  Iowa  850 ;  McKee  v.  Reyn- 
olds,2Q  Iowa,  578;  Walker  v.  Walker,  9  Wall.  743.  See, 
also.  Pox  V.  Davis,  118  Mass.  255  (18  Am.  Rep.  476)  \ 
Stvitzer  v.  Svjitzcr,  26  Grat.  574.  In  most  of  the  cases  cited 
the  only  interest  in  the  property  relinquished  by  the  wife  in 
the  agreement  was  her  dower  in  the  husband's  lands.  But 
we  think  that  in  a  jurisdiction  where  the  spouses  hold  each 
an  equal  interest  in  the  property  acquired  during  marriage, 
the  same  principles  should  apply  to  deeds  of  separation  which 
make  a  partition  of  the  common  property."  A  contract  by 
a  husband  and  wife,  in  view  of  separation,  whereby,  in  con- 
sideration of  a  conveyance  of  a  fair  and  adequate  proportion 
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of  her  husband's  property  to  her^  she  relinquishes  all  her 
rights  as  wife  and  widow,  is  valid.  Hilbish  v.  Hattle,  145 
Ind.  59  (44  N.  £.  Rep.  20). 

Sec.  387.  Conveyances  between  husband  and  wife. 
A  wife  may  be  authorized  to  act  as  an  attorney  in  fact  for 
her  husband  in  the  conveyance  of  her  separate  real  estate. 
Rogers  v.  Roberts^        Tex.  Civ.  App.  (85  S.  W.  Rep. 

76) .  Although  a  husband  and  wife  could  not  contract  directly 
with  each  other  equity  will  enforce  a  mortgage  given  by  her 
to  a  third  person  to  secure  to  her  husband  the  repayment  of 
the  purchase  price  of  land  which  he  purchased  and  conveyed 
to  her,  which  mortgage  was  made  in  pursuance  of  an  agree- 
ment between  the  husband  and  wife  at  the  time  the  land  was 
conveyed  to  her.  Eckermeyer  y.Hoff meter yQ%  Ky.  724  (84 
S.  W,  Rep.  521).  She  may  maintain  ejectment  against  her 
husband  when  he  wrongfully  deprives  her  of  the  possession 
of  her  land.  Kimhrough  v.  Kimhrough,  99  Ga.  184  (25  S,  E, 
Rep.  176).  Under  the  strict  rule  of  the  common  law  a  con- 
veyance made  by  a  husband  directly  to  his  wife  is  void. 
Claflin  V.  Ambrose^  87  Fla.  78  (19  So.  Rep.  628).  A  con- 
veyance  of  real  estate  direct  from  a  husband  to  his  wife,  in 
good  faith  and  for  a  valuable  consideration,  is  valid.  Mer» 
chants  <6  Laborers  Bldg,  Ass'n  v.  Scanlany  144  Ind.  11  (42 
N,  E.  Rep.  1008) ;  George  Taylor  Com.  Co.  v.  Bell,  62  Ark. 
26  (84  S.  W.  Rep.  80) ;  Johnson  v.  Branch,  9  S.  Dak.  116 
(68  N.  W.  Rep.  178 ;  62  Am.  St.  Rep.  857.)  Minn.  Gen. 
Stat.  1894,  §  5584,  which,  in  effect,  declares  invalid  convey- 
ances of  real  estate  between  husband  and  wife,  refers  only  to 
direct  conveyances  from  one  to  the  other  and  not  to  indirect 
conveyances  through  third  persons ;  and  it  is  immaterial  that 
a  conveyance  from  one  to  the  other  through  a  third  person  is 
in  pursuance  of  a  previously  made  and  invalid  agreement 
between  husband  and  wife  for  such  a  conveyance.  Jorgen- 
son  V.  Minneapolis  Threshing  Co,,  64  Minn.  489  (67  N.  W. 
Rep.  864).  Under  Miss.  Code,  §  2294,  a  conveyance  by  a 
husband  to  his  wife  is  not  valid,  as  against  third  persons, 
unless  it  be  both  acknowledged  and  recorded.  Snider  v. 
Udell  Woodenware  Co.  74  Miss.  858  (20  So.  Rep.  836).  The 
provision  requiring  such  conveyances  to  be  recorded  has  no 
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application  to  property  situated  outside  of  the  state.  Davis 
V.  Williams,  78  Miss.  708  ( 19  So.  Rep.  852. )  A  deed  directly 
by  a  wife  to  her  husband  is  valid.  Despain  v.  Wagner,  168 
Iir.  598  (45  N.  E.  Rep.  129).  Construing  and  applying  N, 
C.  Act.  1715,  ch.  28,  providing  that  a  conveyance  of  a  wife's 
land  can  only  be  made  by  deed  jointly  executed  by  husband 
and  wife,  accompanied  by  a  private  examination  of  the  wife, 
it  is  held  that  the  separate  deed  of  a  wife  of  her  land  to  her 
husband  is  void,  though  her  privy  examination  be  taken. 
Griffin  v.  Griffin,         Tenn.  (87  S.  W.  Rep.  710). 

Sec.  388.  Deed  to  husband  and  wife — Estate  con- 
veyed. A  deed  to  husband  and  wife  may  make  them  tenants  in 
common,  apt  words  being  used.  jFulper  v.  jFulper,  54  N.  J.  Eq. 
481  (84  Atl.  Rep.  1068  ;  55  Am.  St.  Rep.  590 ;  82L.  R.  A.  701). 
In  Maine  it  is  held  that  the  rule  of  estates  by  entireties  wa^ 
abrogated  by  the  married  woman's  statute  of  1844  (ch.  117), 
and  a  devise  to  husband  and  wife  *'  in  equal  shares  and  propor* 
tions,  and  so  to  their  respective  heirs  and  assigns  forever  ** 
makes  them  tenants  in  common.  Appeal  of  Robinson,  88  Me. 
17  (88  Atl.  Rep.  652;  80  L.  R.  A.  881;  51  Am.  St.  Rep. 
867).  See  Vol.  I,  §  289.  '*  Every  interest  in  real  estate 
granted  or  devised  to  two  or  more  persons,  in  their  own  right, 
shall  be  a  tenancy  in  common,  unless  expressly  declared  in 
the  grant  or  devise  to  be  otherwise."  Utah  Rev.  Stat.  (1898), 
§  1978. 

Sec.  389.  Estates  by  entireties.  Where  a  married 
woman  has  full  power  to  convey  her  separate  property  it  is 
held  that  she  may  mortgage  her  interest  in  an  estate  by  entirety, 
subject  to  the  husband's  right  of  survivorship.  Branch  v. 
Polk,  61  Ark.  8S8  (38  S.  W.  Rep.  424 ;  54  Am.  St.  Rep.  266 ; 
80  L.R.A.  824).  This  case  follows  and  approves  the  principle 
laid  down  in  the  case  of  Hilcs  v.  Fisher,  144  N.  Y.  806  (re- 
ported in  Vol.  IV,  g§  861-3G5;  89  N.  E.  Rep.  887).  For 
extensive  compilation  of  authority  upon  the  creation  and 
nature  of  an  estate  by  entireties,  see  T'indell  v.  Tindcll^ 
Tenn.  (37  S.  W.  Rep.  1105).     Where  a  husband  and 

wife  own  an  estate  by  entireties,  they  can  be  divested  of  such 
estate,  and  become  tenants  in  common,  only  by  executing  a 
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regular  conveyance,  or  by  a  contract  legally  entered  into 
between  them ;  and  a  provision  in  the  wife's  will  that  she 
owns  such  an  estate  as  a  tenant  in  common  with  her 
husband  to  whom  she  devises  her  interest  for  life,  to  go  to 
another  upon  his  death,  is  not  such  a  contract  or  conveyance 
as  will  convert  an  estate  held  by  entireties  into  an  estate  in 
common,  although  the  husband  consents  to  such  will.  JViU 
son  v.  Johnson,  4  Kan.  App.  747  (46  Pac.  Rep.  888).  It  is 
held  in  New  York  following  Hiles  v.  Fisher  (reported  in 
Vol.  IV,  §§  861-865),  that  a  husband  and  wife  are  tenants  in 
common  as  to  the  use  and  possession  of  land  held  by  them  by 
entireties,  and  a  notice  of  condemnation  proceedings  affecting 
such  land  given  to  the  husband  alone  does  not  bind  the  wife, 
and  she  may  enjoin  the  taking  of  the  land  under  such 
proceedings.  Grosser  v.  Ciiy  of  Rochester y  148  N.  Y.  235 
(42  N.  E.  Rep.  672). 

Sec.  390.  Inchoate  interests.  In  Kansas,  it  is  held  by 
a  divided  court  that  lands  purchased  by  an  intending  donor  the 
title  of  which  he  holds  temporarily  until  the  gift  can  be  executed 
are  subject  to  the  inchoate  rights  of  his  wife,  given  by  General 
Statutes  1889,  par.  2599.  Flanigan  v.  Waters,  57  Kan.  18 
(45  Pac.  Rep.  50).  Ind.  Rev.  Stat,  1894,  §  2669,  providing 
that  "in  all  cases  of  judicial  sales  of  real  property  which  any 
married  woman  has  an  inchoate  interest  by  virtue  of  her  mar- 
riage, where  the  inchoate  interest  is  not  directed  by  the  judg- 
ment to  be  sold  or  barred  by  virtue  of  such  sale,  such  interest 
shall  become  absolute,  and  vest  in  the  wife  in  the  same  manner 
and  to  the  same  extent  as  such  inchoate  interest  of  a  married 
woman  now  becomes  absolute  upon  the  death  of  her  husband, 
whenever,  by  virtue  of  said  sale,  the  legal  title  of  the  husband 
in  and  to  such  real  property  shall  become  absolute  and  vested 
in  the  purchaser  thereof,  his  heirs  and  assigns,  subject  to  the 
provisions  of  this  act,  and  not  otherwise,"  does  not  apply 
where  the  husband's  only  title  to  the  land  sold  is  a  sheriff's 
deed  issued  in  pursuance  of  a  sale  on  a  lien  expressly  decreed 
to  be  junior  to  the  one  under  which  the  judicial  sale  in 
question  was  made.  Vandevender  v.  Moore,  146  Ind.  44  (44 
N.  E.  Rep.  8).  In  Arkansas  it  is  held  that  a  widow's  dower 
in  the  realty  of  her  deceased  husband  before  it  is  assigned  to  her 
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as  the  statute  directs,  is  a  mere  thing  in  action  that  cannot  be  the 
subject  of  a  conveyance  by  her  to  a  stranger  so  as  to  confer  on 
him  any  rights  that  he  can  enforce  in  a  court  of  law;  but  a 
court  of  equity  will  uphold  such  conveyances.  Weaver  v. 
Rush,  62  Ark.  51  (84  S.  W.  Rep.  256). 

Sec.   301.     Effect  of  divorce  on  real  property  rights. 

A  divorced  wife  has  no  homestead  rights  unless  they  be  pre- 
served in  the  decree  of  divorce.  '  Brady  v.  Kreuger,  8  S. 
Dak.  464(66  N.  W.  Rep.  1088;  59  Am.  St.  Rep.  771); 
Skinner  v.  Walker,  98  Ky.  729  (84  S.  W.  Rep.  288).  Tex. 
Rev.  Stat.  1895,  Art.  2980,  authorizing  a  court  upon  a  decree 
of  divorce  to  "  order  a  division  of  the  estate  of  the  parties  " 
does  not  authorize  it  to  set  apart  to  the  divorced  wife,  who 
has  no  family,  homestead  lands  so  that  the  same  will  be 
exempt  from  sale  on  judgments  subsequently  rendered  against 
her;  nor  does  the  statute  (Tex.  Const.,  Art.  16,  §  52)  regu- 
lating the  disposition  of  the  homestead  upon  the  death  of  the 
husband  or  wife  apply  in  case  of  divorce.  Bahn  v.  Starke, 
89  Tex.  208  (84  S.  W.  Rep.  108;  59  Am.  St.  Rep.  40). 
Under  Ind.  Rev.  Stat.  1894,  §  1061,  providing  that  *«  a  divorce 
decreed  in  any  other  state,  by  a  court  having  jurisdiction 
thereof,  shall  have  full  effect  in  this  state,"  it  is  held  that  a 
decree  of  divorce  granted  in  another  state  upon  constructive 
service,  no  stipulation  as  to  the  property  rights  of  the  parties 
being  made,  has  the  same  effect  upon  the  property  rights  of 
the  parties  in  Indiana  as  if  rendered  there.  Hilhish  v.  Hattle^ 
145  Ind.  59  (44  N.  E.  Rep.  20).  Ind.  Rev.  Stat.  1894, 
§  1055,  providing  that  *  *  a  divorce  granted  for  misconduct  of 
the  husband,  shall  entitle  the  wife  to  the  same  rights  as  far  as 
her  real  estate  is  concerned  that  she  would  have  been  entitled 
to  by  his  death,"  has  reference  to  the  separate  real  estate  of 
the  wife  and  not  to  her  husband's  real  estate ;  and  a  wife  who 
has  obtained  a  divorce  on  account  of  the  fault  of  her  husband 
does  not,  at  his  death,  become  his  '*  widow,"  or  "  surviving 
wife  "  so  as  to  claim  the  rights  of  such  under  the  statute  of 
descent.  Ind.  Rev.  Stat.  1894,  §§  2640,  2652,  construed  and 
applied.  Fletcher  v.  Monroe,  145  Ind.  56  (48  N.  E.  Rep. 
1058).  Where  a  judgment  in  divorce  proceedings  vests  the 
title  to  certain  lands  in  the  husband  absolutely  and  directs 
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him  to  pay  a  certain  sum  to  the  wife  upon  her  execution  of  a 
quitclaim  deed  to  him,  the  absoluteness  of  his  title  does  not 
depend  upon  his  payment  of  such  sum ;  and  the  court  has 
jurisdiction  to  issue  a  writ  of  assistance  to  put  the  husband  in 
possession.  Kirsch  v.  Kirsch^  118  Cal.  56  (45  Pac.  Rep. 
164).  Mill.  &  V.  Tenn.  Code,  §  8829,  applied— husband's 
rights  to  rents  and  profits  of  his  wife's  land  upon  dissolution 
of  marriage.  Brasfield  v.  Brasfield,  90  Tenn.  580  (86  S.  W. 
Rep.  884). 

Sec.  302.  Divorce  proceedings — Alimony.  In  Kan- 
sas it  is  held  that  the  district  court  has  power  to  award  laAd 
as  alimony  in  a  divorce  proceedings  based  oiily  on  constructive 
notice  to  the  defendant,  where  the  plaintiff  alleges  sufficient 
grounds  for  divorce  and  alimony  in  the  petition,  and  asks  to 
have  such  land  appropriated  as  alimony,  and  where  the  pub« 
lication  notice  contains  a  particular  description  of  the  land 
sought  to  be  appropriated,  and  the  nature  of  the  relief 
demanded;  and  lands  lying  in  a  county  other  than  where 
action  is  brought,  if  brought  within  the  control  of  the  court 
by  proper  averment  in  a  petition  and  notice,  may  be  awarded 
as  alimony.  Wesner  v.  O'Brien^  56  Kan,  724  (44  Pac.  Rep. 
1090;  54  Am.  St.  Rep.  604 ;  82  L.  R.  A.  289).  Ky.  Stat. 
1894,  §2128,  which  provides  that  no  '*  order  for  maintenance 
of  children  or  allotment  in  favor  of  the  wife  shall  divest  either 
party  of  the  fee  simple  title  to  real  estate,"  does  not  prevent 
the  enforcement  of  a  judgment  for  alimony  rendered  against 
a  husband,  by  an  execution  sale  of  his  property.  Tyler  v. 
Tyler,  99  Ky.  81  (84  S.  W.  Rep.  898). 

Sec.  303.  Miscellaneous  notes.  Prior  to  July  24, 
1858,,  in  Indiana,  the  personal  property  of  the  wife  belonged 
solely  to  the  husband ;  if  he  invested  the  same  in  real  estate, 
and  took  the  title  in  his  own  name,  no  trust  resulted  in 
favor  of  the  wife.  Waymtre  v.  Waymire,  144  Ind.  829  (48 
X.  E.  Rep.  267).  Applying  Miss.  Code,  1871,  §  2328,  it  is 
held  that  the  title  or  interest  of  a  wife  in  lands  belonging  to 
her  is  affected  in  no  way  by  a  conveyance  thereof  by  the  hus- 
band. See  opinion  for  discussion  of  ancient  common-law 
rule  on  this  subject.  Hill  v.  Nash,  78  Miss.  849  (19  So. 
Rep.  707). 
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Sec,  394.  Occupying  claimants.  The  South  Dakota 
statute,  Comp.  Laws,  §  5455,  provides  that  "  in  an  action  for 
the  recovery  of  real  property  upon  which  permanent  improve- 
ments have  been  made  by  a  defendant  or  those  under  whom 
he  claims,  holding  under  color  of  title  adversely  to  the  claim 
of  the  plaintiff,  in  good  faith,  the  value  of  such  improvements 
must  be  allowed  as  a  counterclaim  by  such  defendant."  Under 
this  statute  it  is  held  that  one  who  takes  possession  of  land 
under  a  contract  of  purchase,  and  a  bond  for  a  deed  exe- 
cuted by  the  vendor,  does  not  hold  under  color  of  title,  nor 
adversely,  but  that  his  position  is  that  of  a  licensee.  Seymour 
v.  Cleveland,  9  S.  Dak.  94  (68  N.  W.  Rep.  171).  Ind 
Rev.  Stat.  1894,  §§  1087,  1098,  applied— right  of  holder  under 
color  of  title  to  be  paid  for  improvements.  Fish  v.  Blasser^ 
146  Ind.  186  (45  N.  E.  Rep.  63). 

Sec.  305.  Improvements  by  purchasers  and  mort- 
gagees. Where  a  person  may  have  taken  actual  possession 
of  land  in  good  faith  under  an  imperfect  agreement,  or  under 
an  erroneous  construction  of  the  agreement,  or  where  an 
attempt  is  made  to  take  such  agreement  out  of  the  statute  of 
frauds  by  showing  performance  or  part  performance,  the 
court  will  retain  the  bill  in  a  proper  case,  for  the  purpose  of 
affording  the  party  a  reasonable  compensation  for  beneficial 
and  lasting  improvements.  Duke  v.  Griffith^  13  Utah  861 
(45  Pac.  Rep.  276).  A  vendee,  in  an  action  to  rescind  a 
contract  of  sale  on  account  of  a  mistake  of  fact,  cannot  claim 
♦in  allowance  for  improvements  except  to  the  extent  they  have 
increased  the  value  of  the  land.  Conlan  v.  Sullivan.^  110  Cal. 
624  (42  Pac.  Rep.  1081).  Improvements  made  by  one  hold- 
ing under  a  tax  deed  will  be  presumed  to  have  been  made  in 
i;-/od  faith.     Fish  v.   Blasser,  146  Ind.   186  (45  N.  E.  Rep. 
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63).  Upon  redemption,  a  purchaser  in  good  faith  at  a  judi- 
cial sale,  believing  he  has  a  good  title,  will  be  entitled  to  credit 
for  improvements  made  upon  the  property,  but  the  rule  is 
otherwise  where  one  buys  with  such  notice  of  the  facts  as  to 
make  him  not  a  bona  fide  purchaser.  Cram  v.  Cottrell^  48 
Neb.  646  (67  N.  W.  Rep,  452).  A  mortgagee  of  real  estate 
in  possession  before  foreclosure,  in  the  absence  of  an  express 
or  implied  agreement  upon  the  subject,  is  not  entitled  to  any ' 
credit  for  permanent  improvements  made  by  himself.  White 
V.  Atlas  Lumber  Co.,  49  Neb.  89  (68 N.  W.  Rep.  859).  Cit- 
ing, Mahoney  v.  Bostwick,  96  Cal,  53  (30  Pac.  Rep.  1020;  81 
Am.  St.  Rep.  175)  ;  Harper's  Appeal,  64  Pa.  St.  815;  Moore 
V.  Cable,  1  Johns.  Ch.  885 ;  Mc  Carron  v.  Cassidy,  18  Ark. 
84 ;  and  distinguishing  the  case  of  Higginbottom  v.  Benson,  24 
Neb.  461  (88  N.  W.  Rep.  418 ;  8  Am.  St.  Rep.  211).  In  the 
redemption  of  real  estate  mortgaged,  the  mortgagee  will  not 
be  allowed  for  permanent  improvements  in  the  way  of  new 
structures  not  necessary  for  the  preservation  of  the  property, 
and  made  without  the  consent  of  the  mortgagor.  The  only 
exceptions  to  this  rule  are:  (1)  Where  the  improvements 
have  been  made  by  the  mortgagee  under  a  bona  fide  but  mis- 
taken supposition  that  he  was  the  absolute  owner,  and  that  the* 
equity  of  redemption  had  become  barred;  or  (2)  where  the 
mortgagee  had  reason  to  believe,  from  the  form  of  his  convey- 
ance, or  the  circumstances  of  his  purchase,  that  he  was  the 
absolute  owner.  Bradley  v.  Merrill^  88  Me.  819  (84  Atl. 
Rep.  160). 

Sec.  396.  Improvements  by  tenants.  Improve- 
ments made  by  a  life  tenant  cannot  be  charged  on  the  estate 
in  remainder  although  made  under  the  mistaken  belief  on  the 
part  of  the  life  tenant  that  he  had  absolute  title  to  the  property, 
there  being  no  ground  for  such  belief.  Henry  v.  Brown,  99 
Ky.  13  (34S.W.  Rep.  710).  In  the  absence  of  an  agreement 
to  that  effect  a  tenant  has  no  right  to  remove  the  buildings 
erected  by  him.  Pierce  v.  Grice^  92  Va.  7G3  (24  S.  E.  Rep. 
392).  Where  a  lease  provided  for  the  lessor's  paying  to  the 
lessee  for  his  improvements  a  certain  portion  of  their  appraised 
value  which  was  to  be  determined  by  appraisers,  together 
with  a  fixed  rate  of  interest  from  the  time  the  amount  to  be 
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paid  was  ascertained,  it  was  held  no  interest  could  be  charged 
until  the  amount  to  be  paid  had  been  determined,  and  the  rate 
of  interest  fixed  by  the  agreement  could  not  be  charged  on  a 
valuation  made  by  the  court  which  was  occasioned  by  failure 
of  the  appraisers  appointed  under  the  lease  to  act.  JBster- 
hrook  V.  Farquharson^  110  Cal.  811  (42  Pac.  Rep.  811). 
Where  a  tenant  erects  buildings  under  a  lease  providing  for  a 
renewal,  if  he  prove  a  satisfactory  tenant,  and  whenever  his 
tenancy  should  cease  the  landlord  would  pay  him  for  such 
buildings,  the  landlord  cannot  refuse  such  renewal  without 
cause  and  eject  the  tenant  until  he  has  paid  him  the  value  of 
the  improvements.  Mullen  v.  Pugh^  16  Ind.  App.  887  (45 
N.  E.  Rep.  847). 

Sec,  307,  Improvements  by  co-tenants.  A  co-ten- 
ant making  improvements  cannot  charge  his  infant  co-tenants 
with  their  proportion  of  the  cost  thereof.      Calhoun  v.  Stark^ 

Tex.  Civ.  App,  (85  S.  W.  Rep.  410).     Where  one 

co-tenant  in  good  faith  makes  permanent  repairs  and  improve- 
ments on  the  estate,  equity  will  create  a  lien  on  the  interest 
of  the  other  co-tenants  iis  security  for  the  amount  so 
expended ;  and  this  rule  extends  to  cases  where  a  party  inno- 
cently and  in  good  faith,  though  under  mistake  as  to  the  true 
condition  of  title,  makes  permanent  improvements  and  the 
real  owner  invokes  equity  to  establish  his  rights.  If  one  ten- 
ant in  common  enters  upon  the  common  estate,  which  yields 
no  profit,  and  so  improves  it  as  to  make  it  productive,  he  is 
entitled  to  all  the  profits  produced  by  means  of  such  improve- 
ments, and  without  making  any  allowance  against  him  for 
the;  increase  in  value  occasioned  by  his  improvements.  Leake 
v.  Hayes^  18  Wash.  218  (48  Pac.  Rep.  48;  52  Am.  St.  Rep. 
84).  Although  it  has  been  held  by  the  courts  in  many  juris- 
dictions that  a  tenant  in  common,  who  makes  necessarv ' 
repairs  upon  the  common  property  without  the  consent  of  bis 
co-tenant,  cannot  maintain  an  action  at  law  to  recover  con- 
tribution for  the  same,  it  is  a  well-settled  principle  of  equity 
jurisprudence  that  such  contribution  may  be  compelled  in 
equity  under  certain  circumstances.  Where  a  tenant  in  com- 
mon, without  the  consent  of  his  co-tenant,  or  against  his  ob- 
jections, has  expended  money  in  making  necessary  repairs 
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upon  the  common  property,  which,  without  such  repairs,  was 
unsuitable  for  occupancy,  and  has  thereby  made  it  rentable  and 
income-paying,  and  has  collected  rents  from  such  property ; 
and  where  the  co-tenant,  in  his  answer  to  a  bill  in  equity 
brought  by  the  tenant  who  made  the  repairs,  has  asked  for  an 
accounting  and  payment  to  him  of  his  proportional  part  of 
the  rents  and  profits  received, — the  most  equitable  .method  is 
to  charge  the  tenant  who  made  the  repairs  and  collected  the 
rents  with  all  the  rents  and  profits  received  by  him,  and  allow 
him  to  reimburse  himself,  out  of  the  rents  received  by  him, 
for  the  expenditures  made  for  necessary  repairs,  but  only  to 
the  extent  of  the  amount  of  rents  and  profits  in  his  hands. 
Williams  v.  Coombs,  88  Me.  188  (88  Atl.  Rep.  1078). 

In  the  recent  case  of  Danforth  v.  Moore,  N.  J.  Eq. 
(85  Atl,  Rep.  410),  the  court  of  chancery  of  New  Jer- 
sey say  :  **  The  rule  is- clear,  both  at  law  and  in  equity,  that 
in  the  absence  of  a  contract  to  pay,  either  express  or  implied, 
on  the  part  of  the  co-tenants,  no  remedy  exists  for  money 
expended  in  repairs  or  improvements  by  one  tenant  in  com- 
mon so  long  as  the  property  is  enjoyed  in  common.  Leigh  v. 
Dickeson,  15  Q.  B.  Div.  60,  67;  Farrington  v.  Forrester 
(1893),  2  Ch.  401,  478;  Freem.  Co-Ten.,  pars.  261,  262.  In 
such  cases,  where  necessary  repairs  and  improvements  have 
been  made  in  good  faith  by  one  tenant  in  common,  but  with- 
out any  contract  or  agreement  for  repayment  or  contribution, 
the  only  remedy  of  the  tenant  who  has  made  the  disburse- 
ments is  in  a  court  of  equity,  where  on  a  partition  or  sale 
of  the  common  property,  an  equitable  adjustment  is  made  to 
the  tenant,  either  by  assigning  to  him  the  part  of  the  prop- 
erty which  he  has  improved  in  good  faith,  or  where  such 
partition  is  impracticable,  and  the  property  is  sold  at  an 
increased  value,  by  reason  of  the  repairs  and  improvements, 
by  making  an  equitable  allowance  for  what  has  been 
expended  in  order  to  obtain  this  increased  value.  The  former 
course  was  followed  in  Hall  v.  Piddock  (1871;  Zabriskle, 
Ch.),  21  N.  J.  Eq.  811 ;  Doughaday  v.  Cro^ell  (1856 ;  Will 
iamson,  Ch.),  11  N.  J.  Eq.  201 ;  Frookfield  v.  Williams,  2 
N.  J.  Eq.  841 ;  and  Obert  v.  Obcrt,  5  N.  J.  Eq.  897.  Lord 
Justice  Cotton,  in  Leigh  v.  Dickcson,  15  Q.  B.  Div.  67,  says: 
*  No  remedy  exists  for  money  expended  in  repairs  by  one  ten- 
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ant  in  common  so  long  as  the  property  is  enjoyed  in  common ; 
but  in  a  suit  for  partition  it  is  usual  to  have  an  inquiry  as  to 
those  expenses,  of  which  nothing  could  be*  recovered  so  long 
as  the  parties  enjoyed  their  property  in  common.  When  it  is* 
desired  to  put  an  end  to  that  state  of  things  (the  ownership 
in  common),  it  is  then  necessary  to  consider  what  has  been 
expended  on  improvements  and  repairs ;  and,  whether  the 
property  is  divided  or  sold  by  the  decree  of  the  court,  one 
party  cannot  take  the  increase  in  value  without  making  an 
allowance  for  what  has  been  expended  in  order  to  obtain  that 
increased  value.  In  fact,  the  execution  of  the  repairs  and 
improvements  is  adopted  and  sanctioned  by  accepting  the 
increased  value.  There  is  therefore  a  mode  by  which  money 
expended  by  one  tenant  in  common  for  repairs  can  be  recov- 
ered, but  the  procedure  is  confined  to  suits  for  partition.* 
Brett,  M.  R.  (page  65),  also  says :  *  *  The  only  remedy  which 
exists  either  at  law  or  in  equity  is  when  the  rights  of  the  ten- 
ant in  common  go  into  chancery  on  suits  for  partition  or  sale. 
If  the  law  were  otherwise,  a  part  owner  might  be  compelled 
to  incur  expense  against  his  will.  The  refusal  of  one  co-ten- 
ant to  bear  any  part  of  the  cost  may  be  unreasonable.  Never- 
theless, the  law  allows  him  to  refuse,  and  no  action  will  lie 
against  him.'  See,  also,  cases  cited  in  Ward  v.  Ward,  40 
W.  Va.  611  (21  S.  E.  Rep.  746;  52  Am.  St.  Rep.  911 ;  29  L. 
R.  A.  452,  notes)." 

Sec.  308.  Miscellaneous  notes.  Where  a  railroad 
company  entered  upon  mortgaged  lands  under  a  deed  from  the 
mortgagor  and  constructed  its  road  and  other  improvements, 
and  in  a  subsequent  decree  of  foreclosure  of  the  mortgage,  to 
which  the  company  was  m^dea  party,  it  was  adjudged  to  have 
no  right  or  interest  in  the  land,  the  purchaser  at  the  foreclos- 
ure sale  takes  the  improvements.  Briggs  v.  Chicago,  K,  d'  Wl 
7?.  Co.,  56  Kan.  526  (48  Pac.  Rep.  1181).  Where  a  trustee 
in  good  faith  expends  his  own  funds  in  improving  the  prop- 
erty of  the  cestui  que  trust,  and  the  property  is  enhanced  in 
value  by  such  improvements  to  the  extent  of  the  expense 
thereof,  such  trustee  is  entitled  to  be  reimbursed  such  expense 
out  of  the  increased  rents  occasioned  by  such  improvements. 
Dtckel  v.  Smith,  42  W.  Va.  126  (24  S.  E.  Rep.  564). 
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Sec.  399.  Validity  of  deeds  of  infants  and  insane 
persons.  The  deed  of  an  insane  person  not  under  guardian- 
ship is  voidable  only,  but  while  he  is  under  actual  and  subsist- 
ing guardianship  he  is  conclusively  presumed  incompetent  to 
make  a  valid  deed  concerning  his  estate,  though  he  is  in  fact  sane 
at  the  time  he  attempts  to  do  so.  If,  however,  at  the  time  he 
made  the  deed,  he  was  in  fact  of  sound  mind,  and  the  contract 
fair,  and  the  guardianship  had  been  practically  abandoned,  the 
deed  is  valid,  though  the  guardian  had  not  been  formally  dis- 
charged by  the  court,  Thorpe  v.  Hanscom^  64  Minn,  201  (66 
N,  W.Rep.  1).  While  mere  imbicility  or  weakness  of  mind  in 
a  grantor,  will  not,  in  the  absence  of  fraud,  avoid  his  deed, 
insanity  will  do  so  if  of  such  a  character  as  to  induce  the  con- 
veyance, although  such  insanity  may  not  amount  to  a 
complete  dethronement  of  reason  on  all  subjects.  Hay  v. 
3//7/^r,  48  Neb.  156  (66  N.  W.Rep.  1115).  In  a  recent 
case  it  is  said  :  '*  The  capacity  or  incapacity  to  make  a  deed 
or  contract  is  a  question  of  fact  to  be  ascertained  by  the  jury, 
and  not  one  of  law.  The  law  does  not  presume  that  a  man 
64  years  of  age  is  incompetent  to  contract;  nor  that  one  suffer- 
ing from  physical  disease  from  which  he  dies  in  a  few  months, 
even  if  his  mind  has  been  weakened  by  suffering,  is  incapaci- 
tated to  contract,  or  convey  his  property.  His  actual  con- 
dition under  such  and  similar  circumstances  is  the  matter  to 
be  inquired  of  by  the  jury.  The  law  cannot  declare  or  pre- 
sume in  the  matter  until  facts  are  found  or  admitted." 
Williams  V.  Haid,  118  N.  C.  481  (24  S.  E.  Rep.  217).  A 
minor  who  holds  the  legal  title  to  land  in  trust  for  an  adult, 
under  an  agreement  not  to  convey  or  incumber  it  without  the 
latter's  consent,  can  execute  a  valid  mortgage  on  the  land  at 
the  instance  and  for  the  benefit  of  the  beneficiary.    Des* 
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Moines  Ins.  Co.  v.  Mclntire.  99  la.  50  (68  N.  W.  Rep.  565). 
One  assailing  a  deed  of  gift  on  account  of  the  insanity  of  the 
donor  has  the  burden  of  proof.  Teegardcn  v.  Letois^  145  Ind. 
98  (44  N.  E,  Rep.  9).  Where  a  deed  of  one  claming  to  act 
for  an  infant  is  void  it  can  not  b.e  validated  by  a  subsequent 
ratification  by  the  infant  after*  becoming  of  age.  Dellinger  v. 
Foltz,  93  Va.  729  (25  S.  E.  Rep.  998).  A  minor  is  not 
estopped  to  set  up  his  infancy  as  a  defense  to  a  mortgage  by 
the  fact  that  at  the  time  of  its  execution  he  represented  that 
he  was  of  age.  Alt  v.  Gaff,  65  Minn.  191  (68  N.  W.  Rep.  9). 
Cal.  Civ.  Code,  §§  88,  89  construed  and  applied — validity  of 
deed  of  a  person  of  unsound  mind.  Castro  v.  Geil^  110  Cal. 
292  (42  Pac.  Rep.  804;  52  Am.  St.  Rep.  84). 

Sec.  400.  Judicial  sale  of  infants'  lands.  It  is  held 
that  a  judgment  rendered  against  an  insane  ward  on  an 
attachment  bond  executed  by  him  as  surety  when  he  was  sane, 
is  valid,  and  constitutes  a  lien  on  his  real  estate  which  may  be 
sold  on  execution  to  pay  the  judgment  without  filing  the  claim 
in  course  of  administration  of  the  ward's  estate  by  his  guardian. 
Wash.  Code  Proc,  §§  1154,  1170,  applied.  Pollock  v.  Horn, 
18  Wash.  St.  626  (43  Pac.  Rep.  885;  52  Am.  St.  Rep.  66). 
A  judgment  against  an  insane  person  who  has  not  a  guard- 
ian, without  the  appointment  of  a  guardian  ad  litem ^  is 
irregular,  but  not  void.  Dunn  v.  Dunn,  114  Cal.  210  (46 
Pac.  Rep.  5).  In  Louisiana  it  is  held  that  in  case  of  sale 
being  made  of  a  minor's  property  during  the  lifetime  of  both 
father  and  mother,  the  father  may  occupy  the  place  of  tutor 
pro  hac  vice,  and  in  such  event  the  law  clothes  him  with  the 
power  of  a  tutor ;  but  he  does  not  become  tutor  in  point  of 
fact,  and  consequently  he  is  dispensed  from  furnishing  secu- 
rity, taking  and  subscribing  an  oath,  having  an  inventory 
taken,  or  causing  a  mortgage  to  be  inscribed  against  himself, 
and  the  like.  Succession  of  Allen ^  48  La.  1240  (20  So. 
Rep.  688).  In  New  York  it  is  held  that  the  legislature  has 
power,  subject  to  judicial  review,  to  authorize  by  special  act 
the  sale  of  infant's  lands,  including  the  future  contingent 
interests  of  those  not  in  being.  N.  Y.  Laws,  1872,  ch.  479, 
construed.  '  Eblingy.  Dreyer,  149  N.  Y.  460  (44  N.  E.  Rep. 
155).     The  Kentucky  statute,  Code  §  490,  provides  that  "  a 


358  EPITOME    OK    CASES.  §  400,    401 

vested  estate  in  real  property  jointly  owned  by  two  or  more 
persons  may  be  sold  by  order  of  a  court  of  equity,  in  an  action 
brought  by  either  of  them,  though  the  plaintiff  or  defendant 
be  of  unsound  mind  or  an  infant :  (1)  If  the  share  of  each 
owner  be  worth  less  than  one  hundred  dollars.  (2)  If  the 
estate  be  in  possession  and  the  property  cannot  be  divided 
without  materially  impairing  its  value,  or  the  value  of  the 
plaintiff's  interest  therein."  Construing  this  statute  it  is 
held  that  infants  put  of  possession  cannot,  by  their  next 
friend,  maintain  an  action  for  the  sale  of  land.  Swearingen 
V.  Abbott,  99  Ky.  271  (85  S.  W.  Rep.  925).  Particular  fad 
case  as  to  the  sufficiency  of  the  petition  and  necessary  par* 
ties  in  proceedings  to  sell  an  infant's  real  estate  under  the  la\i 
of  Virginia.  Va.  Code,  §  2616,  applied.  Lancaster  v.  Bar* 
ton,  92  Va.  615  (24  S.  E.  Rep.  251). 

Sec.  401.     Rescission  by  infant  or  insane  person-^ 
Return  of  consideration.     Where  one  deals  fairly  with  i 
person   of    unsound  mind,   but  apparently  of  sound  mind 
without  knowledge  of  such  unsoundness,  he  is  entitled  to  be. 
placed  in  statu  quo  upon  the  avoidance  of  the  deed  or  contraci: 
resulting  from   such  dealings ;  but  this  rule  does  not  apply 
where  the  contract  has  been  entered  into  with  the  knowledge 
of  the  insanity  and  an  unconscionable  advantage  has  been 
taken  of  the  insane  person.      Thrash  v.  Starbuck,  145  Ind. 
673  (44  N.  E.  Rep.  543).     The  court  say:     "It  has  not,  to 
our  knowledge,  been  decided  in  this  or  any  other  state  thit, 
where  the  contract  has  been  entered  into  with  knowledge  of 
the  insanity,  and  an  unconscionable  advantage  has  been  taV.en 
of  the  msane  person,  it  is  a  necessary  prerequisite  to  av  rid- 
dance that  a  tender  of   that    which   has   been   received    by 
such  insane  person  shall  be  madci     If  the  rule  requiring  the 
parties  to  be  placed  in  statu  quo  includes,  as  a  necessary  ele- 
ment, the  requirement   that  the  party  dealing  with  the  non 
compos  shall  be  ignorant  of  the  incapacity,  and  shall  not  Jeal 
unfairly,  it  would  seem  to  follow  as  an  indispensable  x  isult 
that  the  presence  of  such  knowledge  and  of  an  unfaii   ad- 
vantage would  discharge  the  rule  ;  otherwise  such  elemeuts  of 
the  rule  are -merely  empty  phrases^     Some  cases  go  so  lar  as 
\b  hold  that  one  dealing  with  another  who  is  insane,  knowing 
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of  such  insanity,  unless  such  dealing  is  to  supply  necessities, 
cannot  claim  the  contract  to  be  merely  voidable,  but  they 
hold  it  to  be  void.  Lincoln  v.  Buckmaster^  82  Vt.  652 ; 
Henry  v.  FinCy  23  Ark.  417 ;  Maithiessen  d;  Weichers  Re- 
finijig  Co,  v.  McMahan'' s  AdfnW^  38  N.  J.  Law  586;  and 
cases  cited  in  each.  Though  this  rule  may  not  prevail  in  In- 
diana, it  discloses  the  bent  of  the  judicial  mind  against  per- 
mitting the  shrewd  and  cunning  man  of  affairs  to  deal  with 
one  whom  he  knows  to  be  incapable  of  dealing  with  judg- 
ment and  discretion,  and,  after  taking  an  unfair  advantage  of 
the  opportunity,  incur  no  hazard  whatever.  If  he  may  so 
deal  with  the  possibility  of  retaining  that  so  illy  gotten,  and 
with  no  possibility  of  losing  that  with  which  he  parted,  he  is 
not  restrained  from  attempting  the  advantage  as  opportunity 
offers.  In  Gibson  v.  Soper^  6  Gray  279  (66  Am.  Dec.  414), 
it  was  held  that :  '  To  say  that  an  insane  man,  before  he  can 
avoid  a  voidable  deed,  must  put  the  grantee  in  statu  quo^ 
would  be  to  say,  in  effect,  that  in  a  large  majority  of  cases 
his  deed  shall  not  be  avoided  at  all.  The  more  insane  the 
grantor  when  the  deed  was  made,  the  less  likely  will  he  be  to 
retain  the  fruits  of  his  bargain,  so  as  to  be  able  to  make  resti- 
tution. If  he  was  so  far  demented  as  not  to  know  or  recol- 
lect what  the  bargain  was,  the  difficulty  will  be  still  greater.' 
In  Eaton  v.  Eaton^  87  N.  J.  Law  109,  it  was  said  of  the 
above  holding  that :  *  This  is  good  law  where  there  is  fraud 
practiced  upon  one  who  is  known  at  the  time  to  be  insane, 
but  is  not  the  law  where  the  purchase  and  conveyance  are 
made  in  good  faith,  for  a  good  consideration  and  without 
knowledge  of  the  insanity.'  The  case  of  Craivford  v.  Scoville^ 
94  Pa.  St.  48  (89  Am.  Rep.  766),  followed  the  case  of  Gibson 
v.  Sopery  supra.  In  Hallcy  v.  Troester^  72  Mo.  78,  it  is  held 
that  one  who  receives  property  by  exchange  from  another 
who  is  of  unsound  mind,  and  this  fact  may  be  known  from 
ordinary  observation,  is  not  entitled,  upon  avoidance  of  the 
transfer,  to  have  the  exchange  property  tendered  back.  See, 
also,  Crauford  v.  Scovcl^  20  Am.  Law  Reg.  (N.  S.)  p.  65." 
An  infant  suing  to  set  aside  a  conveyance  is  not  required  to 
offer  a  return  of  the  purchase  money,  it  appearing  that  he  is 
not  able  to  make  such  return.  Fox  v.  Drcwry^  62  Ark.  816 
(85  S.  W.  Rep.  538). 
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HARRISON  V.  PEPPER. 

(166  Mass.  288.) 

Insurance  by  life  tenant— Right   to  proceeds.     A 

life  tenant  is  not  required  to  insure  buildings,  and  he  cannot  be  com- 
pelled to  use  insurance  money  he  receives  on  a  policy  procured  for  his 
sole  benefit,  in  rebuilding,  or  to  share  it  with  the  remainderman  although 
the  amount  equals  the  full  value  of  the  buildings  and  exceeds  the  value 
of  the  life  estate. 

Morton,  J. 

Sec.  402.  Statement  of  the  case.  The  defendant,  at 
life  tenant,  had  an  insurable  interest  in  the  property ;  and 
although  it  is  alleged  in  the  bill  that  she  renewed  the  insur- 
ance on  the  building  in  her  own  name  "as  an  entirety  of 
estate,  without  qualification  *  *  *  for  the  sum  of  twelve 
hundred  dollars/'  and  that  that  sum  was  paid  to  her  as  the  full 
value  of  the  dwelling  house,  without  any  deduction  by  reason 
of  the  plaintiffs  ownership  in  fee,  it  is  not  alleged  that  the 
sum  so  paid  exceeded  the  value  of  the  defendant's  interest,  or 
what  the  value  of  the  defendant's  interest  was.  If  the  amount 
received  by  the  defendant  did  not  exceed  the  value  of  her 
interest,  then  it  is  clear  that  the  plaintiff  has  no  right  in 
equity  to  any  portion  of  it.  •  Reitenbach  v.  Johnson^  129 
Mass.  816  ;  Martineau  v.  Kitching^  L.R.  7  Q.  B.  436 ;  Stillwelt 
V.  Staples^  19  N.  Y.  401.  But  if  we  assume  that  the  sum  paid 
represents  the  total  value  of  the  dwelling  house,  and  exceeds 
the  value  of  the  defendant's  interest,  and  that  the  bill  fairly 
alleges  this,  still  we  do  not  think  that  the  plaintiff  is  entitled 
to  recover.  A  tenant  for  life  is  liable  for  any  unauthorized 
act  which  tends  to  the  injury  of  the  inheritance ;  in  other 
words  for  voluntary  waste.  How  far  and  under  what  circum- 
stances he  is  liable  for  what  is  termed  permissive  waste  is  not 
altogether  clear,  and  we  need  not  consider.  In  re  Cartwrighty 
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41  Ch.  Div.  582 ;  8  Leake,  Prop.  92 ;  Pol.  Torts,  285,  286 
Tayl.  Landl.  &  Ten.  (7th  Ed.),  §  688;  Kerr  Inj.  (1st  Ed.) 
252. 

Sec.  403.  Insurance  by  life  tenant — Right  to  pro- 
ceeds. We  have  been  referred  to  no  case  in  which  it  has 
been  decided  that  the  neglect  of  the  life  tenant  to  insure  is  to 
be  regarded  as  in  the  nature  of  voluntary  or  permissive  waste 
though  it  has  been  held  that  the  failure  to  pay  taxes  is  {Stet- 
son v.  £>ay^  51  Me.  484)  ;  but  that,  manifestly,  stands  upon 
difiPerent  ground.  It  is  plain  that  the  plaintiff  is  not  entitled 
to  recover  unless  she  has  some  claim  upon  the  funds  in  the 
hands  of  the  defendant.  In  the  absence  of  anything  that 
requires  it  in  the  instrument  creating  the  estate,  or  of  any 
agreement  to  that  effect  on  the  part  of  the  life  tenant,  we 
think  that  the  life  tenant  is  not  bound  to  keep  the  premises 
insured  for  the  benefit  of  the  remainderman.  Each  can  insure 
his  own  interest,  but,  in  the  absence  of  any  stipulation  or 
agreement,  neither  has  any  claim  upon  the  proceeds  of  the 
other's  policy,  any  more  than  in  the  case  of  mortgagor  and 
mortgagee,  or  lessor  and  lessee,  or  vendor  and  vendee.  Suf- 
folk Insurance  Co.  v.  Boy  den  ^  9  Allen,  128;  Burlingame  v, 
Goodspeed^  158  Mass.  24  (26  N.  E,  Rep.  282) ;  International 
Trust  Co.  V.  Boardman,  149  Mass.  158  (21  N.  E.  Rep.  289); 
Warwicker  v.  Bretnall^  28  Ch.  Div.  188 ;  Leeds  v.  Cheet- 
Jiam^  1  Sim.  146 ;  Rayncr  v.  Preston^  18  Ch.  Div.  1 ;  Kear- 
ney  v.  Kearney,  17  N.  J.  Eq.  (2  C.  E.  Greene),  59,  71.  The 
contract  of  insurance  is  a  personal  contract,  and  inures  to  the 
benefit  of  the  party  with  whom  it  is  made,  and  by  whom  the 
premiums  are  paid.  It  is  a  contract  of  indemnity  against  loss. 
The  sum  paid  **  is  in  no  proper  or  just  sense  the  proceeds  of 
the  property."  Kingv,  State  Ins,  Co,,  7  Cush.  1;  Wilson  v. 
Hill,  8  Met.  66;  Suffolk  Ins.  Co.  v.  Boyden,  9  Allen,  123; 
lerow  \.  Wilmarth,  9  Allen,  882,885;  Columbia  Ins.  Co. 
V.  Lawrence,  10  Pet.  507,  512.  It  is  not  averred  and  does  not 
appear,  that  the  defendent  intended  to  make  a  present  of  the 
proceeds  of  the  policy  to  the  plaintiff,  or  was  insuring  for  her 
benefit.  Whether  the  amount  of  the  indemnity  received  by 
the  defendant  for  her  loss  was  more  or  less  than  the  value  of 
her  interest  cannot  affect  the  plaintiff;  nor  can  the  defendant 
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be  converted  into  a  trustee  for  the  plaintiff  by  the  mere  fact 
that  the  amount  which  she  received  was  equal  to  the  full  value 
of  the  house.  It  was  paid  to  and  received  by  her  as  indemnity 
for  the  loss  which  she  had  sustained,  and,  as  already  observed, 
does  not  stand  in  the  place  of  the  property  insured.  In  Welsh 
V.  Assurance  Co.,  151  Pa.  St.  607,  617  (26  Atl.  Rep.  142), 
relied  on  by  the  plaintiff,  there  was  evidence  that  the  life  ten- 
ant intended  to  insure  for  the  benefit  of  herself  and  the 
remainderman.  The  plaintiff  argues  that  sound  public  policy 
requires  that  money  received  by  a  life  tenant  on  a  total  loss 
by  fire  should  be  used  in  rebuilding,  or  should  go  to  the 
remainderman,  reserving  the  interest  to  the  life  tenant  for  life. 
This  argument  proceeds  on  the  assumption  that  the  proceeds 
of  the  insurance  take  the  place  of  the  property  insured, — a 
view  which,  as  we  have  seen,  is  contrary  to  our  own  and  other 
decisions.  We  think  that  the  decree  dismissing  the  bill  with 
costs  should  be  affirmed ;  and   it  is  so  ordered. 

» 

Note. — In  the  case  of  International  Trust  Co,  v.  Boardman,  149 
Mass.  158  (21  N.  £.  Rep.  239),  cited  in  the  opinion,  it  is  held  that  an 
attaching  creditor  who  takes  out  an  insurance  upon  the  attached  property, 
in  the  absence  of  an  express  a^eement,  is  not  in  any  manner  bound  to 
account  to  the  judgment  defendant  for  the  proceeds  of  such  insurance 
when  recovered  by  such  creditor.  In  the  case  of  Burlingame  v.  Oood- 
tpeed,  153  Mass.  24  (26  N.  £.  Rep.  232),  this  principle  is  applied,  by  a 
divided  court,  to  parties  sustaining  substantially  the  relation  of  mort- 
gagor and  mortgagee.  It  is  said  that  insurance  is  a  "  personal  contract" 
and  "  not  at  all  incident  to,  or  transferrable  with,  the  subject  matter." 
May  on  Ins.  2nd  £d.  §  6.  The  point  actually  decided  in  the  case  of 
Welsh  V.  London  Assurance  Corp.,  151  Pa.  St.  607  (25  Atl.  Rep.  142),  is  that 
where  the  company  issues  its  policy  on  the  fee  through  the  mistake  of  its 
agent,  knowing  that  the  insured  is  a  life  tenant  only,  it  cannot  resist  the 
payment  of  the  entire  policy  on  the  ground  that  the  amount  of  the  loss  to 
be  paid  is  greater  than  the  value  of  the  life  estate.  The  question  as  to 
whether  or  not  the  life  tenant  was  in  any  manner  a  trustee  for  the 
remaindermen  was  not  before  the  court  for  decision  and  what  is  said 
upon  that  point  must  be  regarded  as  a  dictum. 
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Sec.  404.  «*  Sole  ownership  of  the  property  " — Con- 
struction of  forfeitures.  In  Texas  it  is  held  that  the  fact 
that  the  building  is  situated  on   land  which  is  the  separate 
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property  of  the  wife  of  the  insured,  does  not  annul  the  policy 
by  reason  of  a  stipulation  that  it  should  become  void,  "  if  the 
interest  of  the  insured  be  any  other  than  entire,  unconditional 
and  sole  ownership  of  the  property."      Warren  v.  Springfield 
Fire  <&  M.  Ins.  Co.,  18  Tex.  Civ.  App.  446  (86  S.  W.  Rep, 
810).     The  court  say :     "  It  is  a  primal  rule  the  forfeitures 
are  not  favored,  either  in  law  or  equity;  and,  as  a  corollary  to 
it,  provisions  for  forfeitures  are  to  receive,  when  the  intent  is 
doubtful,  a  strict  construction  against  those  for  whose  benefit 
they  are  introduced.      Webster  v.  Insurance  Co.,  58  O.  St.  558 
(42  N.  E.  Rep.  546 ;  68  Am.  St.  Rep.  658 ;  80  L.  R.  A.  719)  ; 
West  V.  Insurance  Co.,  27  O.  St.  1  :     *  A  forfeiture  is  never 
carried  by  construction  beyond  the  clear  expression  of  the  con- 
tract creating  it ;  and  if  it  be  left  in  doubt,  in  view  of  the  gen- 
eral tenor  of  the  instrument  and  the  relation  of  the  contract- 
ing parties,  whether  given  words  were  used  in  an  enlarged  or 
a  restricted  sense,  other^  things  being  equal,  that  construction 
should  be  adopted  which  is  most  beneficial  to  the  promisee.' 
Thus  rule  has  been  uniformly  applied  to  conditions  and  pro- 
visions in  policies  of  insurance,  on  the  ground  that,  though 
they  are  inserted  for  the  benefit  gf  the  underwriters,  their 
office  is  to  limit  the  force  of  the  principal  obligation.      Wed' 
ster  v.  Insurance   Co.,  supra;  Teaton  v.  Fry,  5  Cranch  841 ; 
Palmer  v.   Insurance  Co.,  Fed.  Cas.  No.   10,698 ;  Pelly  v. 
Assurance  Co.,  1  Burrows  849;   Western  <&  A.  Pipe  lines  v. 
Home  Ins.  Co.,  145  Pa.  St.  846  (22  Atl.  Rep.  665;  27  Am. 
St.  Rep.  703)  ;    Chandler  v.  Insurance  Co.,  21  Minn.  85  (18 
Am.  Rep.  885)  ;  Riddlesbargcr  v.  Insurance    Co.,  7  Wall. 
886  ;  Baley  v.  Insurance  Co.,  80  N.  Y.  21  (86  Am.  Rep.  570)  ; 
Burleigh  y.  hisurancc   Co.,  90  N.  Y.  221;  Griffey  v.  Insur^ 
ance  Co.,  100  N.  Y.  417  (3  N.  E.  Rep.  809;  53  Am.  Rep. 
202)."     On  this  point  see,  Michigan  Fire  £  M.  Ins.  Co.\. 
Wich,  8  Colo.  App.  409  (46  Pac.  Rep.  687).     Provisions  for 
forfeitures  are  to  receive,  where  the  intent  is  doubtful,  a  strict 
construction  against  those  for  whose   benefit  they  are   intro- 
duced.    Webster  v.  Dwelling' House  Iris.  Co.,  58  O.  St.  558  (42 
N.  E.  Rep.  546;  53  Am.  St.  Rep.  658  ;  30  L.  R.  A.719).     For 
construction    of    particular   insurance    policies,  see    Oakland 
Home  F.  Ins.  Co.  v.  Bank  of  Commerce ,  47  Neb.  717  (66  N. 
W.  Rep.  646;  58  Am.   St.    Rep.   663;  86   L.   R.   A.  678). 
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Where  an  agent  writes  a  policy  on  his  own  property,  it  must 
be  approved  by  the  company  before  it  constitutes  a  binding 
contract.  Zimmcrmann  v.  Lhvelling  House  Ins.  Co.^  110 
Mich.    399   (68  N.  W.  Rep.  215). 

Sec,  405.  Ov^nership  in  fee — Insurable  interest. 
In  a  well  considered  case  the  authorities  are  collated  and  it  is 
held  that  a  vendee  holding  a  bond  for  title  upon  the  payment 
of  the  purchase  money  is  owner  in  fee  simple  within  the  con- 
dition of  a  policy  of  insurance,  in  which  it  is  provided  that 
the  policy  shall  be  void  unless  the  land  upon  which  the  build- 
ing is  situated  be  not  "  owned  by  the  insured  in  fee  simple." 
Loventhaly.  Home  Ins.  Co.,  112  Ala.  108  (20  So.  Rep.  419; 
57  Am.  St.  Rep.  17;  83  L.  R.  A.  258) ;  see  also  Boulden  v. 
Phcenix  Ins.  Co.,  112  Ala.  422  (20  So.  Rep.  587).  Condi- 
tions in  an  insurance  policy  rendering  it  void  *^if  the  interest 
of  the  insured  in  the  property  be  not  truly  stated  therein,"  or 
*'*'  if  the  interest  of  the  insured  be  other  than  unconditional  and 
sole  ownership,"  are  violated  by  the  existence  of  a  convey- 
ance of  the  property  by  the  insured  to  secure  the  payment  of 
a  debt,  and  the  right  of  the  insurer  to  enforce  such  forfeiture 
is  not  affected  by  the  fact  that  such  conveyance  was  of  record 
at  the  time  the  policy  was  issued,  the  insurer  having  no  actual 
knowledge  of  it.  Orient  Ins.  Co.  v.  Williamson,  98  Ga.  464 
(25  S.  E.  Rep.  560).  To  have  an  insurable  interest  the 
insurer  must  have  a  direct  pecuniary  interest  in  the  preserva- 
tion of  the  property,  and  his  title,  whether  legal  or  equitable, 
may  be  defective  or  even  bad,  provided  he  have  possession 
and  use.  Davis  v.  PhccTiix  Ins.  Co.^  Ill  Cal.  400  (48 
Pac.  Rep.  1115).  Citing,  Bid.  Ins,  150;  Mcrrcit  v.  Insur- 
ance Co.,  42  la.  11;  Hcrkifjur  v.  Rice,  27  N.  Y.  173; 
Riggs  V.  Ins.  Co.,  125  N.  Y.  7  (25  N.  E.  Rep.  1058). 
An  equitable  interest  in  property  is  an  insurable  inter- 
est. Davis  V.  Phcenix  Ins.  Co.,  Ill  Cal.  409  (43  Pac.  Rep. 
1115).  Citing,  Bid.  Ins.  §  156.  A  policy  of  insurance 
is  a  prima  facie  admission  by  the  insurers  of  the  title  of 
the  insured  to  the  property  embraced  in  the  policy.  Farm^ 
ers'  dc  Merchants'  Ins.  Co.  v.  Peterson,  47  Neb.  747  (66  N. 
W.  Rep.  847).  The  interest  of  the  husband  in  the  dwelling 
house  of  his  wife,  used  as  a  homestead  by  his  family,  is  suf- 
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ficient  to  support  a  recovery  by  the  two  jointly  on  a  policy  of 
fire  insurance  issued  to  both.  Webster  v.  Dwelling- House 
Ins.  Co,,  53  O.  St.  558  (42  N.  E.  Rep.  546;  53  Am.  St.  Rep. 
658;  SOL.  R.  A.  719). 

Sec.  406.  Change  of  ownership-^Liens  and  incum- 
brances. A  change  in  the  title  of  insured  property,  which 
increases  the  interest  of  the  insured  from  a  lien  holder  to  abso- 
lute ownership,  is  not  such  a  change  of  ownership  as  requires 
notice  to  be  given  to  the  insurance  company,  under  the  termb 
of  a  subrogation  contract  which  stipulates  that  the  mortgagee 
shall  notify  the  insurance  company  of  any  change  of  owner-- 
ship ;  neither  will  such  change  release  the  company  from  lia- 
bility to  pay  loss.  Dodge  \.  Hamburg- Bremen  Pirc  Ins.  Co,^ 
4  Kan.  App.  415  (46  Pac.  Rep.  25).  A  provision  against  a 
change  of  ownership  is  held  not  to  be  violated  by  the  assign- 
ment by  one  partner  to  another  of  his  interest  in  the  firm 
properly  insured.  Wood  v.  American  Pire  Ins,  Co,<^  149  N. 
Y.  882  (44  N.  E.  Rep.  80;  52  Am.  St.  Rep.  738)  ;  nor  by 
the  execution  of  a  deed  to  secure  debts  already  existing,  Ger^ 
man  Ins.  Co.  v.  Gibe,  162  111.  251  (44  N.E.  Rep.  490).  A  sale 
and  conveyance  of  the  insured  property  terminates  and  avoids 
a  policy  which  contains  the  following  stipulation :  ''If  the 
property  be  sold  or  transferred,  *  *  *  or  if  this  policy 
shall  be  assigned  before  a  loss,  without  the  consent  of  the  com- 
pany endorsed  hereon,  *  *  *  then,  and  in  every  such  case, 
this  policy  shall  be  void."  Richmond  v.  Phoenix  Assur,  Co, ,  88 
Me.  105  (83  Atl.  Rep.  786).  An  insurance  policy  which  con- 
tains a  condition  that  it  shall  be  void  ''  if  there  be  a  mortgage, 
bill  of  sale,  or  other  lien  upon  the  property  hereby  insured,  or 
any  part  of  it,  either  prior  or.  subsequent  to  the  issuance  of  the 
policy,  without  the  fact  being  indorsed  hereon,"  is  not  invali- 
dated by  the  existence  of  judgment  liens  against  the  insured 
at  the  time  of  the  insurance.  Georgia  Home  Ins,  Co.  v. 
Schield,  73  Miss.  128  (19  So.  Rep.  94). 

Sec.  407.     Change  of  use — Increase  of  hazard.     The 

designation  of  a  building  insured  as  a  *'  dwelling"  will  be  con- 
strued as  descriptive  of  the  property  insured,  and  not  a  war- 
ranty that  the  building  is  then  being  occupied  as  a  dwelling 
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house  ;  and  where  the  validity  of  the  policy  is  dependent  upon 
whether  or  not  the  hazard  was  increased  by  a  change  in  the 
use  and  occupancy  of  the  property,  the  burden  of  showing  an 
increased  hazard  is  upon  the  insurance  company.  Niagara 
Fire  Insurance  Co,  v.  Johnson ^Al  Kan.  App.  16  (45  Pac.  Rep. 
789).  Where  a  policy  provides  that  it  shall  become  void  and 
of  no  effect  if  the  property  insured  shall  be  occupied  or  used 
for  an  unlawful  purpose,  the  prohibited  use  by  a  tenant  avoids 
the  policy,  regardless  of  notice  or  knowledge  thereof  on  the 
part  of  the  insured ;  and  if  the  policy  becomes  void  because 
the  premises  have  been  put  to  a  prohibited  use,  it  is  not  rein- 
stated and  made  again  effective  by  the  mere  fact  that  such  use 
was  discontinued  before  the  loss  occurred.  Concordia  Fire 
Ins,  Co,  V.  Johnson^  4  Kan.  App.  7  (45  Pac.  Rep.  722). 
Where  the  change  in  the  use  of  the  building  which-  increased 
the  hazard  in  violation  of  the  provisions  of  the  policy  has  been 
discontinued  before  the  loss,  the  insurer  cannot  take  advantage 
of  the  forfeiture.  Traders'  Ins.  Co.  v,  Catlin,  168  111.  258 
(45  N.  E.  Rep.  255;  85  L.  R.  A.  595). 

Sec.  408.  Vacant  and  unoccupied  building.  In  a 
case  where  the  authorities  are  collated,  it  is  held  that  a  dwell- 
ing house  is  "  vacant  and  unoccupied  "  whenever  it  is  no 
longer  actually  occupied  and  used  as  such,  notwithstanding  it 
may  have  household  goods  stored  therein,  be  visited  daily  by 
the  owners,  and  occasionally  members  of  the  owner's  family 
sleep  there.  Agricultural  Ins.  Co.  v.  Hamilton,  82  Md.  88 
(88  Atl.  Rep.  429;  51  Am.  St.  Rep.  457 ;  80  L.  R.  A.  633). 
To  the  same  effect  see  Schuermann  v.  Dwelling- House  Ins, 
Co.,  161  111.  487  (48  N.  E.  Rep.  1093;  52  Am.  St.  Rep.  877). 

Sec.  409.  Conditions  against  subsequent  insurance 
— Invalidity  of  subsequent  policy.  In  a  well  considered 
case  the  conflicting  authorities  are  collated  and  it  is  held,  that 
where  the  policy  contains  the  condition  that  it  shall  be  void  if 
other  insurance  is  obtained  without  the  consent  of  the  insurer, 
in  order  to  work  such  forfeiture  by  obtaining  a  subsequent 
policy  from  another  insurer,  such  policy  must  be  a  valid  one. 
Sweeting  \.  Mutual  Fire  Ins.  Co.,  88  Md.  68  (84  Atl.  Rep. 
826).     The  court  say  :     **  There  is  a  wide  diversity  of  opinio' i 
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on  this  question  in  the  various  courts  of  this  country.     The 
doctrine  laid  dowti  by  the  highest  tribunals  of  Massachusetts, 
Pennsylvania,  and  other  states  is  that  the  subsequent  insur* 
ance  being  invalid  at  the  time  of  loss,  by  reason  of  the  breach 
of  condition  therein,  the  prior  insurance  is  good,  and  the  first 
underwriter  is  liable  on  the  policy  issued  by  it.      Thomas  v. 
Insurance   Co,y  119  Mass.  121;  Allison  v.  Insurance  Co.,  8 
Dill.  480  (Fed.  Cas.  No.  252)  ;  Insurance  Co.  v.  Holt,  85  O. 
St.  189 ;  Knight  v.  Insurance  Co.,  26  O.  St.  664  (20  Am. 
Rep.  778)  ;    Stacey  v.   Insurance   Co.,  2  Watts  &  S.  506; 
Jackson  V.  Insurance  Co,,  23  Pick.  418;    Clark  v.  Insurance 
Co.,  6  Cush.  842;  Hardy  v.  Insurance   Co.,  4  Allen  217; 
Philbrook  v.  Insurance   Co.,  87  Me.   137 ;  Lindley  v.  Insur- 
ance  Co.,  65  Me.  868  (20  Am.  Rep.  701)  ;   Gale  v.  Insurance 
Co.,  41  N.  H.  170;   Gee  v.  Insurance  Co.,  55  N.  H.  65  (20 
Am.  Rep.  171)  ;  Insurance  Co.  v.  Nichol,  85  N.  J.  Eq.  291; 
Schenck  v.  Insurance  Co.,  24  N.  J.  Law  447;  Insurance  Co. 
V.  Slaughter,  20  Ind.  520;  May,  Ins.,  §  864.     On  the  other 
hand,  it  has  been   held  elsewhere  that  a  subsequent  policy, 
whether  legally  enforcible  or  not,  or  whether  voidable. on  its 
face,  or  voidable  for  extrinsic  matter,  works  a  forfeiture  of  the 
prior  policy.     Carpenter  v.  Insurance  Co.,  16  Pet.  495 ;  Allen 
v.  Insurance    Co.,  80  La.  Ann.  1886   (81  Am.  Rep.  248)  ; 
Somcrfield  v.  Insurance  Co.,  8  Lea  547  (41  Am.  Rep.  662) ; 
Funke  v.  Association,  29  Minn.  847  (18  N.  W.  Rep.  164;  43 
Am.  Rep.  216)  ;  Lackey  v.  Insurance  Co.,  42  Ga.  456  ;  Bigler 
V.  Insurance  Co.,  22  N.  Y.  402 ;  May,  Ins.,  §  864.     There  is 
still  an  intermediate  view,  taken  by  the  supreme  court  of  Iowa 
in  the  case  of  Hubbard  v,  Insurance   Co.,  83  la.  825,  to  the 
effect  that  the  question  of  the  validity  of  the  prior  policy  turns 
upon  whether  the  subsequent  policy  has  in  fact  been  avoided. 
If  the  second  policy  is  recognized  by  the  insurer  issuing  it  to 
be  a  valid  policy,  any  breach  of  condition  being  waived,  this 
makes  it  a  valid  insurance,  and  avoids  the  first  policy;  but, 
if  the  subsequent    policy  has   been   rescinded   for   condition 
broken,  there  is  no  other  insurance,  so  as  to  invalidate  the 
jorior  policy.     The  obvious  and  insuperable  objection  to  this 
latter  view  lies  in  the  fact  that  it  makes  the  validity  of  the 
contract  between  the  parties  under  the  first  policy  depend,  not 
upon  their  own  agreement,  nor  the  effect  of  that  agreement. 
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nor  upon  their  own  acts,  nor  the  acts  of  either  of  them,  but 
upon  what  another  person  (the  second  underwriter),  a  stranger 
to  the  first  contract,  may  voluntarily  do  with  respect  to  affirm- 
ing or  repudiating  a  totally  different  and  distinct  contract  of 
insurance,  without  the  slightest  reference  to  any  judicial 
inquiry  as  to  the  validity  or  invalidity  of  the  second  policy,  or 
its  resultant  legal  effect  upon  the  first.  Now  as  the  parties  to 
the  first  policy  of  insurance  have,  by  the  unequivocal  terms 
employed  in  their  contract,  declared  that,  if  the  property 
insured  should  be  thereafter  insured  by  any  other  company, 
the  first  policy  should  be  void^  unless  the  second  insurance 
were  made  known  to  the  first  insurer,  and  were  indorsed  on 
the  policy  written  by  it,  or  were  otherwise  acknowledged  and 
assented  to  by  it  in  writing,  and  as  the  manifest  object  and 
design  of  such  a  provision  were  to  guard  against  the  dangers 
supposed  to  be  incident  to  a  double  or  an  over  insurance,  the 
natural  and  reasonable  interpretation  of  this  forfeiting  condi- 
tion would,  aside  from  the  adjudged  cases,  seem  to  prohibit  a 
second  valid  insurance,  and  not  a  mere  ineffectual  attempt  to 
procure  additional  insurance."  A  representation  in  an  appli- 
cation for  insurance  that  no  other  insurance  existed  on  the 
property  is  not  to  be  deemed  false,  in  such  a  sense  as  to  inval- 
idate the  insurance  obtained  on  such  application,  merely 
because  a  former  owner  of  the  property,  after  having  parted 
with  his  title,  effected  other  insurance  thereon  in  his  own 
favor.  State  Ins.  Co,  v.  New  Hampshire  Trust  Co, ,  47  Neb. 
62  (66  N.  W.  Rep.  9). 

Sec.  410.  Waiver  of  conditions  of  forfeiture.  When 
an  application  for  fire  insurance  is  oral,  and  no  inquiries  are 
made  by  the  agent  of  the  insurer  as  to  the  condition  of  the 
title  to  the  property,  and  the  insured  says  nothing  about  the 
existence  of  a  mortgage  thereon,  but  does  not  keep  silent 
from  any  sinister  motive,  or  with  the  intention  to  mislead  or 
deceive  the  insurer,  then  the  fact  that  there  exists  a  mortgage 
upon  the  insured  property  will  not  invalidate  the  policy  of 
insurance,  notwithstanding  that  it  provides  that  it  should  be 
void  if  there  existed  any  incumbrance,  by  mortgage  or 
otherwise,  against  the  insured  property.  When  an  insur- 
ance company  issues  its  policy,  and  accepts  and  retains  the 


§  410  INSURANCE.  864 

premium,  without  requiring  an  application  by  the  insured, 
and  without  making  inquiry  as  to  the  condition  of  the  prop- 
erty, or  state  of  its  title,  and  the  insured  has  in  fact  an  insur- 
able interest,  the  company  will  be  conclusively  presumed  to 
have  insured  such  interest,  and  to  have  waived  all  provisions 
in  the  policy,  providing  for  its  forfeiture  by  reason  of  any 
facts  or  circumstances  affecting  the  condition  or  title  of  the 
property  in  regard  to  which  no  such  statement  was  required, 
or  inquiry  made.  Hanover  F.  Ins.  Co.  v.  Bohfiy  48  Neb. 
748  (67  N.  W.  Rep.  774;  58  Am.  St.  Rep.  719)  ;  Morotock 
Ins.  Co.  V.  Rodefer,  92  Va.  747  (24  S.  E.  Rep.  898 ;  58  Am. 
St.  Rep.  846).  Where  the  agent  of  the  insurer,  at  the  time 
of  writing  the  policy,  knows  that  the  title  to  the  property  is 
not  in  the  insured,  the  insurer  in  an  action  upon  the  policy 
cannot  take  advantage  of  a  clause  therein  forfeiting  the  rights 
of  the  insured  if  his  title  be  other  than  the  owner  in  fee 
simple.  Carey  v.  Home  Ins.  Co,,  97  la.  619  (66  N.  W.  Rep. 
920)  ;  Schultz  v.  Caledonian  Ins.  Co.,  94  Wis.  42  (68  N.  W. 
Rep.  414)  ;  Robins  v.  Springfield  Fire  £  M.  Ins.  Co.,  149 
N.  Y.  477  (44  N.  E.  Rep.  159).  A  forfeiture  may  be  waived 
by  the  subsequent  acceptance  of  the  premium.  Wilson  v. 
Mutual  F.  Ins.  Co,,  174  Pa.  St.  554  (84  Atl,  Rep.  122). 
Where  a  policy  of  insurance  is  based  upon  the  condition  that 
the  insured  is  the  owner  in  fee  simple,  but  containing  the 
provision  that  the  application  of  the  insured  is  to  be  consid- 
ered a  part  of  the  policy,  such  application  clearly  showing 
that  the  insured  is  not  the  owner  in  fee  simple,  the  insurer, 
by  thus  accepting  the  risk,  waives  the  condition  in  the  policy 
as  to  the  title,  and  cannot  set  up  the  want  of  title  to  defeat 
an  action  on  the  policy.  Davis  v.  Phoenix  Ins.  Co.,  Ill 
Cal.  409  (48  Pac.  Rep.  1115). 

Where  the  agent  of  an  insurance  company  who  has 
knowledge  that  the  provisions  of  a  policy  as  to  occupancy  or 
incumbrances  have  been  violated  and  has  power  to  cancel  it  on 
account  thereof  permits  the  policy  to  continue,  the  company 
cannot  enforce  the  forfeiture  after  loss.  Clay  v.  Phoenix  Ins. 
Co.,  97  Ga.  44  (25  S.  E.  Rep.  417).  The  policy  of  an  insur- 
ance company  issued  by  its  agent  with  knowledge  of  facts  as 
to  title  or  occupancy  of  the  premises,  which  by  the  terms  of 
the  policy  would  avoid   the  contract  of  insurance,  is  never- 
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theless  valid,  since  it  is  the  fault  of  the  agent  that  the  condi- 
tions of  the  policy  do  not  conform  to  the  facts.  Milwaukee 
Mechanics*  Insurance   Co.  v.  Brown^         Kas.  App.  (44 

Pac.  Rep.  85).  An  insurance  company  is  bound  by  the  acts 
of  its  agent  within  the  scope  of  his  powers  and  where  mistate- 
ments  of  facts  were  put  in  an  application  for  insurance  by  the 
agent  of  the  company  without  any  misrepresentation  to  him 
by  the  insured  the  company  cannot  defend  on  the  ground  of 
the  falsity  of  the  statements.  State  Ins,  Co,  v.  Du  Bois^ 
Colo.  App.  (44  Pac.  Rep.  756).    Where,  at  the  time 

of  issuing  an  insurance  policy,  the  company  knows  that  one  of 
the  conditions  thereof  is  inconsistent  with  the  facts,  and  the 
insured  has  been  guilty  of  fraud,  the  company  is  estopped 
from  setting  up  the  breach  of  said  condition.  The  same  rule 
prevails  when  the  insurance  company  ought  to  have  known 
the  facts  constituting  the  alleged  breach.  Caldwell  v.  Fire 
Ass'n,  177  Pa.  St.  492  (85  Atl.  Rep.  612).  As  to  when  the 
insurer  will  be  estopped  by  the  declarations  of  its  agent  in 
case  depending  upon  particular  facts,  see  Highlands  v.  Lurgan 
Mut.  Fire  Ins.  Co. ,  177  Pa.  St.  566  (85  Atl.  Rep.  728 ;  65  Am, 
St.  Rep.  789).  A  condition  in  a  policy  avoiding  it  in  case 
the  insured's  interest  in  the  property  was  less  than  a  fee  sim- 
ple estate  was  held  to  be  waived  by  the  agent  where  he  had 
knowledge  that  the  insured  held  only  a  life  estate.  Goss  v. 
Agricultural  Ins.  Co.,  92  Wis.  288  (65  N.  W.  Rep.  1086). 
For  a  case  depending  upon  particular  facts  and  illustrating 
what  is  a  waiver  of  the  conditions  in  a  policy,  see  Kierman 
V.  Dutchess  Co.  Mut.  Ins.  Co.,  150  N.  Y.  190  (44  N.  E. 
Rep.  698). 

Sec.  411.  Insurance  by  mortgagee.  A  mortgagee 
of  real  estate  has  an  insurable  interest  therein,  which  he  may 
insure  on  his  own  account ;  and  when  he  does  so  he  insures, 
not  the  real  estate,  but  his  interest  therein  arising  from  his 
lien.  One  who  has  no  title,  legal  or  equitable,  in  property, 
and  no  present  possession  or  right  of  possession  therein,  yet 
has  an  insurable  interest  therein,  if  he  will  derive  benefit  from  . 
its  continued  existence,  or  suflPer  loss  by  its  destruction.  One 
who  mortgages  his  real  estate  to  secure  the  payment  of  a  debt 
for  which  he  is  personally  responsible,  and  subsequently  con- 
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veys  the  title  of  such  real  estate  to  another,  subject  to  said 
mortgage,  has  an  insurable  interest  remaining  in  said  real 
estate.  Hanover  F.  Ins.  Co.  v.  Bokn,  48  Neb.  748  (67  N. 
W.  Rep.  774;  58  Am.  St.  Rep.  719).  Where  a  mortgage 
gives  a  mortgagee  the  right  to  take  out  insurance  in  order  to 
protect  his  interests,  an  insurance  policy  procured  by  the 
mortgagee  will  be  presumed  to  have  been  taken  out  in  accord- 
ance  with  the  terms  of  the  mortgage.  Washington  Nat. 
Bank  V.  Smith,  15  Wash.  16  (45  Pac.  Rep.  736). 

Sec.  412.  Mortgagee  clause  and  construction 
thereof.  Where  two  individuals  represented  that  they  were 
owners  of  the  property  sought  to  be  insured,  when,  in  fact,  it 
was  owned  by  a  corporation,  the  capital  stock  of  which  they 
themselves  owned,  it  was  held  not  to  be  such  a  misrepresenta- 
tion as  avoided  the  rights  of  a  mortgagee  to  assert  its  rights 
under  a  "union-mortgage  "  clause  attached  to  the  policy;  the 
mortgagee  having  no  knowledge  of,  or  participation  in,  the 
said  misrepresentation.  North  British  £  Mer.  Ins,  Co.  v. 
Bohn,  49  Neb.  572  (68  N.  W.  Rep.  942).  Where  there  is 
attached  to  a  policy  a  mortgage  clause  making  the  loss  pay- 
able to  a  mortgagee  of  the  insured  property  therein  named, 
and  providing  that  the  insurance  should  not  be  invalidated  by 
acts  or  negligence  of  the  mortgagor,  it  is  held  that  such  mort- 
gage clause  constituted  an  independent  contract  of  insur- 
ance between  the  company  and  the  mortgagee  which  could 
not  be  invalidated  by  the  acts  or  omissions  of  the  mortgagor 
whether  they  occurred  at  the  time  of  the  issuance  of  the  policy 
or  prior  or  subsequent  thereto.  Hanover  P.  Ins.  Co.  v.  Bohn^ 
48  Neb.  743  (67  N.  W.  Rep.  774;  58  Am.  St.  Rep.  719). 
Where,  by  the  terms  of  the  policy  of  insurance,  the  loss,  if 
any,  is  payable  to  a  mortgagee  as  his  interest  appears  at  the 
time  of  the  loss,  the  right  of  such  mortgagee  to  maintain  an 
action  for  such  loss  is  not  necessarily  defeated  by  such  misrep- 
resentation in  the  application  for  insurance  as,  by  the  terms  of 
the  contract  between  the  insurer  and  the  insured,  would 
defeat  the  right  of  the  insured  to  maintain  an  action  on  his 
own  behalf.  State  Ins.  Co,  y.  New  Hampshire  Trust  Co., 
47  Neb.  62  (66  N.  W.  Rep.  9).  In  Massachusetts  it  is  held 
that  where  the  mortgage  has  been  paid  before  the  loss  the 
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mortgagor,  in  his  own  name,  recovers  the  whole  loss,  to  the 
extent  of  the  insurance ;  that  where  the  mortgage  debt  exceeds 
the  loss  the  mortgagee  can  recover  the  whole  in  his  own 
name ;  that  where  the  loss  exceeds  the  mortgage  debt  the 
mortgagor  and  mortgagee  each  can  sue  for  his  share,  unless  by 
the  terms  of  the  policy  the  whole  loss  is  payable  to  the  mort- 
gagee, although  it  may  exceed  his  interest,  in  which  case  per- 
haps the  mortgagee  may  be  taken  as  assignee  of  the  whole ; 
and  that  in  any  case  the  mortgagor  may  sue  for  the  whole 
loss,  if  the  mortgagee  consents,  although  the  separate  rights  of 
each  must  be  preserved  at  the  trial,  as  it  often  happens  that 
there  are  defenses  against  the  mortgagor  which  are  not  avail- 
able against  the  mortgagee.  Palmer  Sav,  Bank  v.  Ins.  Co, 
of  N.  Amer.,  166  Mass.  189  (44  N.  E.  Rep.  211 ;  55  Am.  St. 
Rep.  887 ;  82  L.  R.  A.  615). 

Sec.  413.  Electing  to  repair — Liability  of  insurer. 
When  an  insurance  company,  under  its  contract,  elects  to 
repair,  and  fails  to  do  so,  and  the  assured  completes  the  repairs, 
the  insurance  company  is  liable  for  the  cost  of  the  repairs, 
without  reference  to  the  amount  of  the  insurance.  The  elec- 
tion to  repair  is  a  contract,  which  can  only  be  discharged  by 
its  performance  or  execution.  Defects  in  the  material  in  the 
original  building  will  not  excuse  nonperformance.  Hender- 
son  V.  Crescent  Ins.  Co.,  48  La.  1176  (20  So.  Rep.  658). 
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Sec.  414.  Constitutionality  of  irrigation  statutes — 
Legislative  control.  Colo.  Laws,  1887,  p.  205,  providing 
for  the  appointment  of  superintendents  of  irrigation  who  are 
required  to  distribute  the  water  according  to  the  decrees  ren- 
dered, without  reference  to  the  water  district  in  which  such 
decrees  are  to  be  found,  is  held  constitutional.  Farmers'^ 
Inde.  Ditch  Co.  v.  Agricultural  Ditch  Co.,  22  Colo.  513  (45 
Pac.  Rep.  444;  55  Am,  St.  Rep.  149).     The  court  say;  ''  As 
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we  have  said,  the  act  does  not  attempt  to  make  such  decrees 
conclusive  as  between  the  various  districts,  but  in  effect  it 
provides  that  until  the  courts  shall  determine  otherwise  in 
some  appropriate  proceeding,  the  superintendent  shall  treat 
the  decrees  as  prima  facie  correct,  and  distribute  water  accord- 
ingly. We  believe  this  regulation  is  fairly  within  the  police 
power  of  the  state,  as  defined  in  the  case  of  White  v.  Reser- 
voir Co.,  22  Colo.  191  (48  Pac.  Rep.  1028),  and  that  it  vio- 
lates  no  constitutional  provision ;  the  effect  being  only  to 
require  the  distribution  of  water  in  a  certain  way  until  such 
time  as  the  rights  of  the  parties  can  be  definitely  ascertained 
and  adjudicated.  White  v.  Reservoir  Co,y  22  Colo.  191  (48 
Pac.  Rep.  1028).  Undoubtedly  the  owners  of  priorities  in  one 
water  district  may,  by  appropriate  pleadings,  challenge  the 
correctness  of  decrees  entered  in  other  water  districts,  where 
the  rights  of  the  former  are  unjustly  affected  thereby,  and  this 
may  be  done  by  answer  in  this  case ;  but  until  such  decrees 
are  impeached  no  sufficient  reason  has  been  advanced  why  the 
public  officers,  intrusted  with  the  distribution  of  water,  should 
not  be  governed  thereby,  and,  as  we  have  attempted  to  show, 
such  a  course  offers  a  solution  free  from  constitutional  objec- 
tion, of  what  at  best  is  a  difficult  problem." 

A  canal  used  for  the  carriage  of  water  for  hire  is  affected 
by  a  public  interest  and  subject  to  legislative  regulation  in 
respect  to  the  distribution  of  the  water  ;  and  a  contract  giving 
a  consumer  of  water  the  right  to  draw  and  take  from  such  a 
canal  all  he  may  be  entitled  to  on  tender  or  payment  of  the 
amount  due  therefor,  if  the  owner  of  the  canal  fail  or  refuse 
to  comply  with  the  contract,  is  not  protected  against  legisla- 
tive interference  made  by  a  subsequent  statute  prohibiting 
such  acts  and  regulating  the  distribution  of  water  from  such 
canals,  but  giving  a  remedy  for  the  enforcement  of  the  right 
to  receive  all  the  water  to  which  the  contract  entitles  him. 
White  V.  Farmers^  Highline  C.  and  Res,  Co.,  22  Colo.  191 
(48  Pac.  Rep.  1028 ;  81  L.  R.  A.  828). 

Sec;  415.  Appropriation — ^What  constitutes — Aban- 
donment. An  appropriation  proper  is  itot  made  until  there 
has  been  an  actual  application  of  the  water  claimed,  to  some 
beneficial  purpose,  or  some  useful  industry ;  but  the  claimant 
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is  entitled  to  a  reasonable  time  after  he  has  diverted  and  car- 
ried the  water  to  the  place  of  use  in  which  to  make  the  actual 
application  to  the  contemplated  useful  pu  rpose.  Nevada  Ditch 
Co.  V.  Bennett,  80  Ore.  59  (45  Pac,  Rep.  472 ;  60  Am.  St. 
Rep.  777).  Where  one  gives  notice  and  records  his  claim  of 
appropriation  in  accordance  with  a  general  custom  and  there- 
after  the  work  necessary  and  requisite  to  secure  a  diversion  for 
a  beneficial  use  is  begun  in  good  faith,  and  prosecuted  with 
due  and  reasonable  diligence  until  completed,  and  actual  diver- 
sion made,  the  appropriation  relates  back  to  the  first  step  taken  ; 
but  if  there  has  been  an  unreasonable  delay  in  carrying  for- 
ward the  work  of  construction,  and  the  works  and  appliances 
necessary  to  a  diversion  for  the  useful  purpose  intended  are 
not  completed  within  such  time  as  reasonable  diligence  would 
require,  the  appropriation  is  considered  as  beginning  with  the 
date  of  actual  diversion.  Nevada  Ditch  Co.  v.  Bennett ^  80 
Ore.  59  (45  Pac.  Rep.  472 ;  60  Am.  St.  Rep.  777).  Mere  non- 
user  of  water  right  by  the  owners  thereof  for  a  period  of  three 
years,  the  existence  of  which  is  recognized  by  conveyances 
between  them,  does  not  amount  to  an  abandonment,  it  not 
appearing  that  they  intended  to  abandon  it.  Gassert  v.  Noyes^ 
18  Mont.  216  (44  Pac.  Rep.  959). 

Sec.  416.  Rights  of  appropriators  of  vrater — Pri- 
ority. The  first  appropriator  is  only  entitled  to  the  water  to 
the  extent  that  he  has  use  for  it  when  economically  and  reas- 
onably used.  When  he  has  that  he  cannot  prevent  others 
from  making  use  of  the  surplus,  Boeder  v.  Stein,  28  Nev.  92 
(42  Pac.  Rep.  867) ;  but  a  prior  appropriator  who  does  not 
use  all  the  water  to  which  he  is  entitled  may  sell  part  of  his 
water  rights  and  allow  the  purchasers  to  divert  the  water  to 
other  lands,  Larimer  d:  Weld  Bcs,  Co.  v.  Cache  La  Poudre 
Irr.  Co.,  8  Colo.  App.  287  (45  Pac.  Rep.  525).  A  prior 
appropriator  upon  the  main  stream  cannot  enjoin  one  below 
him  from  subsequently  appropriating  water  from  a  tributary 
thereof  on  the  ground  that  he  will  eventually  be  affected  by 
the  failure  of  supply  of  water  to  parties  appropriating  from 
the  main  stream,  whose  rights  are  prior  to  his,  where  such 
persons  are  not  made  parties  to  the  action  and  it  does  not 
clearly  appear  that  the  supposed  injury  will  result  from  the 
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acts  of  which  he  complains.     Larimer  £    Weld  Res^r  Co.  v. 
Water  Sup,  <&  Stor,  Co.^         Colo.  App.  (42  Pac.  Rep. 

1020).  A  junior  appropriator  can  not  enjoin  the  storage  of 
water  in  a  reservoir,  for  future  use,  by  a  prior  appropriator 
entitled  to  it,  it  not  clearly  appearing  that  he  would  be  injured 
thereby.  Larimer  S  Weld  Res.  Co.  v.  Cache  La.  Poudre 
Irr.  Co.,  8  Colo.  App.  287  (45  Pac.  Rep.  525).  Where,  at  the 
time  a  subsequent  and  lower  appropriator's  right  attached, 
upper  appropriators  were  returning  the  waters,  after  use,  to 
the  stream  in  a  certain  manner,  they  cannot  afterwards  change 
this  manner  to  the  injury  of  such  appropriator.  Gassert  v. 
JVoycs,  18  Mont.  216  (44  Pac.  Rep.  959).  To  the  same  effect 
is  the  case  of  Roeder  v.  Stein,  28  Nev.  92  (42  Pac.  Rep.  867). 

Sec.  417.  Methods  of  taking  water  —  Pumping. 
One  having  a  right  to  take  water  from  a  stream  for  irriga- 
tion purposes  is  not  confined  to  the  use  of  ditches  and  canals, 
but  may  take  his  proportionate  share  by  pumps  or  otherwise, 
and  he  may  thus  take  water  from  a  stream  to  irrigate  lands 
above  its  level.  Charnock  v.  Higuerra^  111  Cal.  478  (44 
Pac.  Rep.  171 ;  52  Am.  St.  Rep.  195).  The  court  say :  •'  It 
is  contended  by  appellants  that  a  riparian  proprietor  has  not, 
for  the  purpose  of  irrigation,  the  right  to  raise  water  by 
means  of  pumps.  No  authorities  are  cited  in  support  of  this 
contention,  and  counsel  states  his  inability  to  find  any.  So 
far  as  we  can  understand,  this  argument  is  based  on  the  mean- 
ing of  the  word  *  irrigate,'  which  counsel  contends  is  *  to  con- 
vey water  by  ditches,'  and  on  the  alleged  universal  custom  in 
the  past  to  employ  such  means  in  irrigation.  As  to  the  mean- 
ing of  the  word  'irrigation,'  counsel  cites  some  doubtful 
passages  from  civil  law  writers;  but  it  is  evident  that  this 
court,  in  holding,  as  it  has  repeatedly  held,  that  riparian  pro- 
prietors have  the  right  to  use  a  reasonable  proportion  of  the 
water  of  the  stream  to  irrigate  their  lands,  used  the  term  in 
no  such  restricted  sense.  The  Latin  word  from  which  it  is 
derived  means  primarily,  to  convey  water  to  or  upon  any- 
thing, and,  more  generally,  to  wet  or  moisten  anything;  and 
the  ordinary  definition  in  our  language  is  to  water  lands, 
whether  by  channels,  by  flooding,  or  simply  by  sprinkling. 
The  mere  method  of  obtaining  the  water  with  which  to  irri- 
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gate  has  nothing  to  do  with  the  process  of  irrigation,  or  mean- 
ing of  the  word.  There  was  no  proof  in  this  case  of  any  such 
custom  as  is  claimed  by  appellants ;  and  if  we  can  take  judi- 
cial notice  of  such  a  matter  at  all,  we  are  unable  to  say  that 
pumping  has  never  been  used  for  such  purpose.  It  may  be 
that,  owing  to  the  comparatively  greater  expense  of  that 
method,  it  has  been  little  used  in  the  past ;  but  if  improve- 
ments in  machinery  have  made  or  shall  make  that  method 
practicable,  we  see  no  reason  why  riparain  proprietors 
may  not,  like  others,  take  advantage  of  such  improvements. 
In  fact  it  has  always  been  considered  that  the  reasonable- 
ness or  lawfulness  of  any  given  diversion  of  water  is  in 
no  wise  affected  by  the  mere  mode  of  diversion.  Thus,  in 
Elliott  V.  Railroad  Co.,,  10  Cush.  191,  cited  with  approval  in 
Lux  V.  Haggin,  69  Cal.  402,  404  (10  Pac.  Rep.  674),  Chief 
Justice  Shaw  said,  *  One  man  may  take  water  from  a  peren- 
nial stream  of  moderate  size,  by  means  of  buckets  or  a  pump, 
— for  the  mode  is  not  material, — to  water  his  garden.'  And  in 
such  a  case  he  says,  •  the  water  would  be  used  for  irrigation ' 
and  such  '  might  be  regarded  as  a  reasonable  use.'  So  this 
court  has  repeatedly  held  that  a  prior  appropriator  of  water 
may  change,  at  pleasure,  the  place  or  mode  of  his  diversion, 
so  long  as  others  are  not  injured  by  such  change.  And 
in  Earl  of  Norhury  v.  Kitchin,  7  Law  T.  (N.  S.)  685,  it 
was  held  that  a  riparian  proprietor,  so  long  as  he  took  no 
more  than  his  reasonable  share  of  the  water,  might  take  water 
from  the  stream  by  pumping  machinery,  elevate  it  into  a  reser- 
voir, and  thence  convey  it  by  pipes  to  other  lands,  not 
riparian,  and  there  use  it ;  the  court  holding  that  neither  the 
mode  of  diversion  nor  the  use  to  which  the  water  was  actu- 
ally applied  was  material, — the  only  question  being  whether 
or  not  the  defendant  had  taken  more  than  his  reasonable 
share." 

Sec,  418.  Conveyance  of  ^vater  rights.  After  a 
completed  appropriation  the  appropriator  may  sell  and  convey 
his  lands  in  connection  with  which  the  appropriation  was 
made,  and  the  water  rights  acquired  thereby  will  pass  appur- 
tenant to  the  land.  And  this  is  so  even  where  possessory  rights 
to  the  public  lands,  the  title  to  which  has  not  yet  been  acquired 
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from  the  government,  are  transferred  by  delivery  of  posses- 
sion without  deed  or  other  writing.  Nevada  Ditch  Co,  v. 
Bennett,  80  Ore.  59  (46  Pac.  Rep.  472 ;  60  Am.  St.  Rep.  777). 
The  rights  of  the  lessor  to  the  use  of  an  irrigation  ditch  con- 
structed and  maintained  by  him  in  common  with  others  pass 
to  his  lessee.     Stevens  v.    Wadleigh^         Ariz.  (46  Pac. 

Rep.  70). 

Sec.  419.  Appropriation  oiF  waters — Statutes  of  Idaho 
construed.  Construing  and  applying  Idaho  Const.,  Art.  15» 
§§  1-6 ;  Laws  1895,  p.  174,  it  is  held  that  the  waters  of  the  state 
are  subject  to  appropriation  for  rental,  sale  or  distribution ;  that 
when  so  appropriated  and  taken  out,  the  said  waters  become 
a  public  use  and  are  dedicated  to  the  public ;  that  the  owners 
of  canals  and  ditches  are  entitled  to  a  reasonable  compensa- 
tion for  appropriating  and  delivering  said  water;  that  those 
owning  or  controlling  lands  under  said  ditches  or  canals  are 
entitled  to  the  use  of  such  waters  therein,  upon  paying  or 
tendering  to  the  owners  of  such  canals  a  reasonable  compen- 
sation for  such  use ;  and  when  such  waters  are  so  used  for  one 
year,  or  a  term  of  years,  the  right  to  such  use  becomes  per- 
petual, unless  limited  by  contract ;  and  the  district  court  i& 
authorized  by  the  statute  to  determine,  under  all  circum» 
stances,  what  is  a  reasonable  compensation,  and  what  are  rea 
sonable  terms,  for  the  use  of  water,  either  annually,  or  for  a 
term  of  years ;  and  mandamus  does  not  lie  until  a  rate  is  fixed» 
Wilterdingv,  Greeny         Idaho  (45  Pac.  Rep.  184). 

Sec.  420.  Construction  of  statutes.  Cal.  Stat.  1887, 
p.  40,  construed  and  applied — irrigation  district — assessment  of 
contiguous  lots — levy  by  board  of  directors.  Cooper  v.  AfiU 
ler,  118  Cal.  288  (45  Pac.  Rep.  825).  Cal.  Stat.  1891,  p.  147» 
§  15,  construed  and  applied — irrigation  districts — issuance  of 
bonds — basis  of  estimate.  Cullcn  v.  Glendora  Water  Co,^ 
118  Cal.  503  (45  Pac.  Rep.  822).  Construing  Mont.  Comp. 
Stat.,  §  1240,  subd.  5,  which  confers  upon  any  person,  cor- 
poration or  company,  owning  or  holding  lands  without  availa- 
ble water  facilities  upon  the  same,  an  absolute  right  of  way 
over  the  lands  of  others,  for  the  purpose  of  constructing 
ditches,  by  which  to  appropiate  water  rights,  it  is  held  that 
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before  such  a  right  can  be  exercised  it  must  be  definitely  ascer- 
tained by  a  proper  proceeding  in  eminent  domain.  Emer- 
son V.  Eldorado  Ditch  Co.,  18  Mont.  247  (44Pac.  Rep.  969). 
Wyo.  Rev.  Stat.,§  1317;  Act  Mar.  11,  1886,  construed  and 
applied— irrigation  rights  of  persons  owning  lands  bordering 
on  a  stream— filing  of  statement  of  appropriating  claims. 
Mayer  v.  Preston^         Wyo.  (44  Pac.  Rep.  845).  Wash. 

Act  Mar.  22,  1895,  concerning  irrigation  districts,  held 
unconstitutional.  Percival  v.  Cowychee  d:  Wild  Hollow  Irr. 
Dist.,  15  Wash.  480  (46  Pac.  Rep.  1085.  Under  the  Colorado 
statute  governing  the  appropriation  of  water  rights  for  the 
purposes  of  irrigation,  a  party  waives  his  right  to  have  thd 
damages  assessed  by  commissioners  by  proceeding  to  trial  before 
a  jury.  In  a  proceeding  to  condemn  land  covered  by  water, 
where  there  is  no  question  respecting  the  title  to  the  water 
itself  other  than  that  which  comes  from  the  ownership  of  the 
land  beneath,  there  is  no  recoverable  damage  other  than  the 
value  of  the  land  taken,  and  the  resulting  damage  to  the  bal* 
ance  of  what  may  be  owned  by  the  respondent.  All  waters 
of  this  state  are  now  subject  to  appropriation,  whether  they 
be  running  waters  or  waters  coming  from  springs  or  derived 
from  seepage.  Siedler  v.  Seely,  8  Colo.  App.  499  (46  Pac. 
Rep.  848). 

Sec.  421.  Actions  and  adjudications  concerning 
water  rights — Judgments — Power  *  of  court.  One  who 
has  appropriated  and  used  water  in  a  uniform  manner  for 
more  than  twenty  years  is  entitled  to  have  a  judgment  con- 
firming his  rights  in  the  water.  Santa  Paula  Waterworks  v. 
Peralta,  118  Cal.  88  (45  Pac.  Rep.  168).  Where  the  rights 
of  appropriators  of  water  have  been  fixed  by  a  judicial  decree 
under  the  terms  of  which  all  parties  have  acted  for  a  period  of 
years,  they  are  estopped  to  question  its  validity,  and  are 
bound  by  the  same.  Colo.  Gen.  Stat.  1888,  §  1797,  applied. 
Boulder  d:  Weld  Ditch  Co,  v.  Lower  Boulder  Ditch  Co,,  22 
Colo.  115  (48  Pac.  Rep.  540).  In  an  action  to  determine 
water  rights  the  judgment  should  fix  the  extent  of  the  supe- 
rior right  definitely,  designating  the  quantity  of  water  to  be 
allowed  to  the  party  whose  claim  is  paramount,  and  a  judg- 
ment which  fails  to  do  this  or  is  not  supported  by  the  plead- 
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ings  is  erroneous.  Riverside  Water  Co,  v.  Sargent ^  112  Cal. 
280  (44  Pac.  Rep.  560).  In  fixing  the  rights  of  riparian  own- 
ers to  use  the  water  of  a  stream  for  irrigation  a  court  of  equity 
may  make  an  apportionment  of  the  flow  of  a  stream  by  periods 
of  time  rather  than  by  a  division  of  its  quantity  so  that  upper 
and  lower  proprietors  may  each  have  the  full  flow  for  desig- 
nated periods  instead  of  a  portion  of  the  flow  for  all  the  time, 
when  such  apportionments  would  best  secure  the  rights  of  the 
parties ;  and  such  apportionment  may  be  extended  to  the  use 
of  the  water  for  domestic  purposes,  when  necessary.  Wig- 
gins V.  Muscupiabe  Land  <&  Water  Co.,  118  Cal.  182  (45  Pac. 
Rep.  160;  54  Am.  St.  Rep.  887;  82  L.  R.  A.  667).  Colo. 
Const.,  Art.  6,  §  11 ;  Laws  1879,  p.  99,  §  19;  Laws  1881,  p. 
159,  §  84,  construed  and  applied — ^jurisdiction  of  district  court 
to  adjudicate  irrigation  rights.  Louden  Irr,  Canal  Co,  v. 
Handy  Bitch  Co,,  22  Colo.  102  (48  Pac.  Rep.  535).  Colo. 
Gen.  Stats.,  §  1766,  construed  and  applied — adjudication  of 
interests  in  irrigation  ditch — practice.  Putnam  v.  Curtis^ 
Colo.  App.  (48  Pac.  Rep.  1056).     An  action  for 

mandamus  to  compel  the  delivery  of  water  for  irrigation 
should  be  dismissed  where  it  appears  from  the  evidence  that 
the  object  of  the  action  is  to  construe  a  contract  and  establish 
the  title  of  the  petitioner  to  a  water  right.  Farmers'*  High 
Line  Canal  dc  Res,  Co,  v.  People,  8  Colo.  App.  246  (45  Pac. 
Rep.  548).  Action  against  irrigation  corporation  to  compel  the 
furnishing  of  water— defenses.  Cal.  Const.,  Art.  14,  §  1 ;  Civ. 
Code,  §  552,  construed  and  applied.  Merrill  v.  Southside 
Irr,  Co.,  112  Cal.  426  (44  Pac.  Rep.  720).  Action  for  dam- 
ages  against  an  irrigation  company  for  refusal  to  supply  water 
— demand — sufficiency  of  evidence — measure  of  damages — 
right  to  preference.  Colo.  Gen.  Stat.  1883,  §  1740,  applied. 
Watt  V.  Nevada  Cent,  R.  Co,,  23  Nev.  154  (44  Pac.  Rep. 
423;  62  Am.  St.  Rep.  772).  Action  against  irrigation  cor- 
poration for  negligence  in  the  care  of  its  ditches«^-custom— 
evidence.  Jejikins  v.  Hooper  Irr,  Co,,  18  Utah  100  (44  Pac. 
Rep.  829). 

Sec.  422.  Water  rights  on  public  lands.  Where  three 
persons  desirous  of  fitting  a  body  of  public  land  for  habitation 
by  their  families  and  others,  enter  thereon,  give  the  customary 


375  EPITOME    OF  CASES.  §  422, 428 

notice  of  an  appropriation  of  a  certain  amount  of  water  from 
a  public  stream,  survey  their  ditches  and  prosecute  the  work 
of  irrigation  with  due  diligence,  the  priority  of  the  appropri- 
ation will  be  protected  for  the  benefit  of  those  completing  the 
work  and  is  unaffected  by  the  dropping  out  of  one  of  the 
originators  of  the  plan.  Nevada  Ditch  Co,  v.  Bennett^  80  Ore. 
59  (45  Pac.  Rep.  472;  60  Am.  St.  Rep.  777).  One  who 
derives  title  through  a  patent  from  the  government,  *'  subject 
to  any  vested  and  accrued  water  rights,"  is  estopped  from 
claiming  as  an  appurtenance  an  appropriation  of  water  from 
a  public  stream  which  had  been  used  by  the  government 
as  against  any  persons  who  had  acquired  rights  as  appro- 
priators,  prior  to  the  issuance  of  the  patent.  Nevada  Ditch 
Co,  v.  Bennett,  80  Ore.  59  (45  Pac.  Rep.  472;  60  Am. 
St.  Rep.  777).  U.  S.  Rev.  Stat.,  §§  2389,  2340,  construed  and 
applied — ^location  and  maintenance  of  water  right  on  unoccu- 
pied public  lands— estoppel.  Scott  v.  Toomcy  8  S.  Dak.  639 
(67  N.  W.  Rep.  838).  For  further  construction  of  these  sec- 
tions in  reference  to  lands  granted  to  the  Pacific  railroads,  see 
Tynon  v.  Despain,  22  Colo.  240  (43  Pac.  Rep.  1039).  For 
construction  of  these  sections  in  connection  with  Colo.  Gen. 
Stat.  1883,  §  1720,  as  amended  by  Sess.  Laws  1887,  p.  314,  in 
reference  to  the  time  the  right  of  way  for  ditches  and  canals 
becomes  vested  and  has  priority,  see  Jarvis  v.  State  Bank,  22 
Colo.  309  (45  Pac.  Rep.  505;  55  Am.  St.  Rep.  129). 

Sec.  423.  Miscellaneous  notes.  The  appropriation 
of  water  by  an  alien  in  California  in  18G5  was  held  valid. 
Santa  Paula  U^atcrzvorks  v.  Pcralta,  113  Cal.  88  (-15  Pac. 
Rep.  168).  After  a  parol  license  to  construct  and  maintain  an 
irrigating  ditch  over  the  land  of  the  licensor  has  been  executed 
by  the  construction  of  the  ditch,  it  is  not  revocable.  Tynon 
wDespain,  22  Colo.  240  (48  Pac.  Rep.  1039).  For  particular 
fact  case  as  to  the^ancellation  of  the  grant  of  a  right  of  way 
for  an  irrigation  ditch  on  the  ground  of  false  representations, 
see  Barjicld  v.  Southside  Irrigation  Co,,  111  Cal,  118  (43 
Pac.  Rep.  406).  For  construction  of  particular  irrigation 
contract,  see  Brighton  f&  N,  P.  Irr  Co,  v.  Little,  14  Utah  42 
(46  Pac.  Rep.  268). 
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Sec.  424.  Appraisement.  Objections  to  the  appraise- 
ment should  be  made,  and,  with  a  motion  to  vacate  the 
appraisement,  be  filed,  in  the  cause  in  which  the  sale  is  about 
to  be  effected,  before  the  sale.  Overall  v.  McShane^  49  Neb- 
64  (68  N.  W.  Rep.  888).  Appraisers  in  judicial  sales  act 
judicially,  and  the  parties,  including  the  purchaser,  are,  in 
collateral  proceedings,  bound  by  the  appraisement.  Where  a 
lien  junior  to  that  foreclosed  was  erroneously  by  the  apprais- 
ers treated  as  a  senior  lien,  and  its  amount  deducted  from  the 
value  of  the  property  in  making  the  appraisement,  the  pur- 
chaser bidding  only  two-thirds  of  the  appraised  value  after 
deducting  such  lien,  and  the  holder  of  such  junior  lien  not 
being  a  party  to  the  euit,  such  purchaser  cannot  be  heard,  in  a 
subsequent  suit  to  foreclose  such  lien,  to  say  that  it  was  junior 
to  that  under  which  he  bought.  Nye  db  Schneider  Co,  v. 
Fahrenholz,  49  Neb.  276  (68  N.  W.  Rep.  498 ;  59  Am.  St, 
Rep.  540). 

Sec.  425.  Confirniation  and  conveyance.  A  decree 
of  sale  ordering  that  the  purchaser  be  put  in  possession  before 
the  confirmation  of  the  sale  is  erroneous.  Adler  v.  Meyer^ 
78  Miss.  868  (19  So.  Rep.  898).  It  is  the  duty  of  the  court  to 
confirm  a  judicial  sale  regularly  made  in  compliance  with  all 
the  provisions  of  the  statute,  no  objection  being  made  thereto, 
and  it  cannot  arbitrarily  refuse  such  confirmation  and  set  the 
sale  aside.  Roberts  v.  Robinson^  49  Neb.  71T  (68  N,  W.  Rep. 
1035;  59  Am.  St.  Rep.  567).  The  title  of  a  purchaser  at  a 
judicial  sale  void  for  the  want  of  confirmation  cannot  be  aided 
by  lapse  of  time,  acquiescence  or  ratification,  as  against  the 
truJ  owner  in  possession.  Greer  v.  Anderson^  62  Ark.  218 
(3^  S.  W.  Rep.  215).  Neb.  Code  of  Civ.  Proc,  §  498 ;  Sess. 
Lrw*4  1875,  p.  88,  construed — jurisdiction  of  district  judges  to 
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confirm  judicial  sales.  Beatrice  Paper  Co,  v.  Beloit  Iron 
Works,  46  Neb.  900  (05  N.  W.  Rep.  1059).  Executors  may 
appeal  from  an  order  of  court  setting  aside  and  refusing  to 
confirm  a  sale  made  by  them  under  the  will.  Warehime  v. 
Graf,  88  Md.  98  (84  Atl.  Rep.  864).  The  validity  of  a  deed 
made  by  a  commissioner  appointed  to  make  a  sale  of  land  is 
not  affected  by  the  fact  that  there  is  nothing  added  to  his  sig- 
nature to  show  that  the  deed  was  not  executed  in  his  individ- 
ual capacity,  it  not  appearing  that  he  had  any  interest  in  the 
land.     Exum  v.  Baker,  118  N.  C.  545  (24  S.  E.  Rep.  851). 

Sec*  426.  Title  and  rights  of  purchaser.  The  rule 
of  caveat  emptor  applies  to  judicial  sales.  Cooper  v.  Lindsay, 
109  Ala.  888  (19  So.  Rep.  879).  A  purchaser  at  a  sale  made 
at  public  auction  in  pursuance  of  an  order  of  court  is  not 
bound  to  look  beyond  the  decree  in  order  to  ascertain  its 
necessity.  He  is  bound  to  ascertain  that  the  court  had 
jurisdiction  to  grant  the  order,  but,  finding  that  it  has,  the 
truth  of  the  record  in  other  respects  may  be  assumed.  A  fun- 
day  v.  Kaufman,  48  La.  591  (19  So.  Rep.  619).  Where 
an  advance  bid  necessitates  a  resale,  a  purchaser  at  the  first 
sale  w^ho  is  entitled  to  have  a  cash  payment  made  to  the  offi- 
cer returned  to  him  leaves  such  money  with  the  officer  does 
so  at  his  own  risk  and  is  not  entitled  to  have  the  same  cred- 
ited on  the  amount  bid  by  him  at  a  subsequent  sale  of  the 
property  by  another  officer.  Head  v.  Moore,  96  Tenn.  858 
(84  S.  W.  Rep.  518).  Under  111.  Rev.  Stat.,  ch.  77,  §  80,  a 
purchaser  at  a  sale  under  a  decree  must  take  out  his  deed 
within  five  years  from  the  expiration  of  the  time  of  redemption 
or  his  certificate  of  purchase  becomes  void  and  he  loses  all 
rights  thereunder.  Brown  v.  Ridenhower,  161  111.  289  (48  N. 
E.  Rep.  976). 

Sec.  427.  Purchaser's  liability  upon  failure  to  com- 
plete his  purchase.  If  one  becomes  a  purchaser  at  a  judicial 
sale,  and  fails  to  complete  his  purchase  as  required  by  the 
decree,  he  is  liable  for  the  difference  between  the  amount  of 
his  bid  and  the  sum  realized  at  the  second  sale ;  but,  to  hold 
him  liable,  the  sale  must  be  reported,  and  a  rule  awarded  and 
served  upon  him  to  show  cause  why  he  should  not  complete 
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his  purchase,  or,  in  default,  the  property  be  resold  at  his 
expense,  and  at  his  risk  of  liability  for  any  difference  between 
the  sum  for  which  he  agreed  to  purchase  and  the  sum  realized 
on  the  resale.  Stout  v.  Philippi  APf'g  d:  Mcr.  Co.^  41  W. 
Va.  889  (23  S.  E.  Rep.  571 ;  56  Am.  St.  Rep.  843).  Where 
upon  failure  of  an  accepted  bidder  to  complete  his  purchase 
the  sale  is  treated  by  the  officer  as  a  nullity  and  a  resale  is  made 
and  confirmed  without  objection,  the  first  purchaser  cannot 
be  held  liable  for  the  difference  between  the  price  realized  and 
his  bid.     Makemson  v.  Brann^         Ky.  (37  S.  W.  Rep. 

495).  A  statute  (Md.  Code,  Art.  16,  §  194)  which  authorizes 
a  court  of  equity,  upon  a  purchaser's  failure  to  complete  his 
purchase,  to  order  a  resale  and  enter  a  decree  against  him  for 
any  deficit  is  not  unconstitutional  as  interfering  with  the  right 
of  jury  trial.  Capron  v.  Devries,  88  Md.  220  (84  Atl.  Rep. 
251). 

Sec.  428.  Control  by  court — Setting  aside.  A  court 
has  power  to  control  its  process,  and,  for  sufficient  reason,  may 
recall  an  execution  or  order  of  sale,  and  set  aside  an  appraise- 
ment of  property  made  thereunder,  and  the  fact  that  all 
the  property  made  liable  by  a  decree  is  not  described  in  the 
execution  or  order  of  sale  issued,  is  sufficient  reason  for  its 
so  doing.  Beatrice  Paper  Co,  v.  Beloit  Iron  Works ^^  Neb. 
900  (65  N.  W.  Rep.  1059) .  It  is  only  on  the  ground  of  fraud, 
or  that  some  one  has  been  prejudiced  by  the  sale  of  lands  en 
masse ^  that  the  sale  will  be  set  aside,  in  equity,  because  the 
property  was  not  sold  in  separate  parcels.  Kerfoot  v.  Billings^ 
160  111.  563  (43  N.  E.  Rep.  804). 

Sec.  429.  Agreement  to  set  aside  sale — Validity. 
Where,  before  a  sale  made  under  a  decree  is  confirmed,  it  is 
agreed,  at  the  instance  of  the  purchaser,  between  him  and  a 
creditor  under  the  decree  entitled  to  a  part  of  the  proceeds 
of  the  sale,  that  if  the  latter  will  agree  to  the  setting  aside 
of  the  sale,  he,  the  purchaser,  will  save  the  creditor  harm- 
less from  all  loss  which  he  may  sustain  by  reason  of  set- 
ting the  sale  aside  and  having  the  property  again  offered, 
it  is  held  that  such  contract  is  not  per  se  a  fraud  upon  the  due 
administration   of   justice    and,  unless  such  fact  is  made  to 
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appear,  :t  is  binding  upon  and  enforceaible  against  the  purchaser. 
WicJk  V.  Da-wson,  42  W.  Va.  48  (24  S.  E.  Rep.  587). 

Sec.  430.  Setting  aside  sales  for  inadequacy  of  price« 
Mere  inadequacy  of  price  unaccompanied  by  fraud  or  other 
irregularity,  is  not  a  sufficient  cause  for  setting  aside  a  judicial 
sale.      Old  Dominion  Inv.  Co,  v.  Moomavj^         Va.  (25  S. 

£.  Rep.  540).  A  sale  will  not  be  set  aside  for  mere  inade- 
quacy of  price,  unless  the  inadequacy  is  so  gross  as  to  raise  a 
presumption  of  fraud,  or  until,  in  addition  to  such  inadequacy, 
there  are  serious  irregularities  in  the  mode  of  the  sale,  or  cir- 
cumstances of  unfairness  toward  the  debtor.  Kerfoot  v.  Bill- 
ings, 160  111.  568  (48  N.  E.  Rep.  804).  In  order  to  avoid  a 
judicial  sale  on  account  of  the  inadequacy  of  price,  such  inade- 
quacy must  be  clearly  proved.  Shreveport  Rod  and  Gun 
Club  V.  Board  of  Com'rs,  48  La.  1081  (20  So.  Rep.  298).  A 
judicial  sale  may  be  set  aside  for  gross  inadequacy  of  price 
when  coupled  with  other  irregularities.  The  following  have 
been  held  sufficient  as  additional  reasons  :  an  attack  upon  the 
title  of  the  property  by  interested  persons,  which  has  the 
effect  of  deterring  bidders  and  depressing  the  value  of  the 
property,  Wood  v.  Drury  56  Kan.  409  (48  Pac.  Rep.  768)  ;  an 
abuse  of  the  officer's  discretion  in  selling  in  bulk  when  he 
should  have  sold  in  parcels,  Lundy  v.  Seymour,  55  N.  J.  Eq. 
1  (85  Atl.  Rep.  898)  ;  a  failure  to  give  proper  notice,  Conroy 
V.  Carroll,  82  Md.  127  (88  Atl.  Rep.  423) ;  the  issue  of  an 
execution  without  authority,  Donham  v.  Hoover,  185  Mo.  210 
(36  S.  W.  Rep.  627)  ;  the  premature  issue  of  an  execution 
containing  an  insufficient  description  of  the  land,  Leachman  v. 
Capps,  89  Tex.  690  (86  S.  W.  Rep.  250).  Where  property 
worth  $40,000  to  $50,000  is  sold  upon  an  execution  to  an 
attorney  of  the  execution  creditor  for  $250,  the  sale  will  be 
set  aside  upon  the  application  of  a  mortgagee  who  had  no 
notice  of  the  sale  and  whose  attorney  had  been  misled  as  to 
the  existence  of  the  judgment  by  a  statement  of  plaintiff's 
attorney,  and  a  description  of  the  property  given  in  the  notice 
of  sale,  although  technically  correct,  was  so  general  that  the 
officer  making  the  sale  did  not  know  what  property  he  was 
selling,  although  the  insolvent  owner  of  the  fee  makes  no  com- 
plaint  of   such  sale.     Barclay,   J.,   dissenting.      Rodgers  <& 
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Baldwin  Hardiv.  Co.  v.  Cleveland  Bld^g  Co.^  182  Mo.  442 
(84  S.  W.  Rep.  57;  58  Am.  St.  Rep.  494;  81  L.  R.  A.  885). 
Where  lands  are  sold  for  a  price  so  grossly  inadequate  as  to  be 
little  more  than  a  nominal  consideration,  a  very  slight  addi- 
tional circumstance  indicative  of  bad  faith  on  the  part  of  the 
purchaser,  or  of  a  combination  among  bidders,  will  be  suffi- 
cient ground  for  setting  aside  the  sale.  lona  Sav.  Bank  v. 
Blatry  56  Kan.  480  (48  Pac.  Rep.  686).  One  who  has  been 
grossly  negligent  in  ascertaining,  and  attending  to,  his  inter- 
ests in  property  sold  at  a  foreclosure  sale  can  not  have  the  sale 
set  aside  for  inadequacy  of  price.  Vint  v.  Afonk^  56  Kan.  789 
(44  Pac.  Rep.  986). 

Sec.  431.  Guardians'  sales — Practice.  Ind.  Rev.  Stat. 
1894,  §  2692,  providing,  as  to  real  estate,  that  whenever  a 
better  investment  as  to  value  thereof  can  be  made,  the  proper 
court  may,  on  the  application  of  the  guardian,  order  the  same, 
or  a  part  thereof,  to  be  sold,  authorizes  the  court  to  direct  an 
exchange  of  the  lands  of  the  ward  for  other  lands.  Decker  v. 
Fessler,  146  Ind.  16  (44  N.  E.  Rep.  657).  Ga.  Code,  §  1828; 
Acts  1889,  pp.  156, 157,  construed  and  applied— sale  of  ward's 
lands  for  reinvestment.  Crawford  v.  Broomhead^  97  Ga.  614 
(25  S.  E.  Rep.  487).  A  guardian's  sale  and  deed  thereunder 
made  under  Tex.  Act  of  1846  do  not  pass  any  title  unless  the 
sale  is  confirmed  by  the  court.  Greer  v.  Anderson^  62  Ark- 
218  (85  S.  W.  Rep.  215).  In  North  Carolina  a  guardian's 
sale  may  be  either  public  or  private,  in  the  discretion  of  the 
court.  North  Carolina  Code,  §§  1590,  1602,  construed  and 
applied — ^jurisdiction  of  the  superior  court  in  proceedings  to 
sell  ward's  lands.  Barccllo  v.  Hafgood^  118  N.  C.  712  (24 
S.  E.  Rep.  124).  Particular  cases  in  which  amendments  by  a 
probate  court  made  in  its  records  of  a  guardian's  sale  long 
after  the  execution  of  the  deed  thereunder,  are  held  void. 
Kurtz  V.  St,  Paul  d-  £>,  By.  Co.,  C5  Minn.  60  (67  N.  W. 
Rep.  808). 

Sec.  432.  Guardians'  sales— -Description  of  land  in 
petition.  Construing  Neb.  Comp.  Stat.,  ch,  28,  §§  42,  48,  47, 
48  and  58,  concerning  proceedings  by  a  guardian  to  sell  his 
ward's  land,  it  is  held  upon  an   exhaustive  review   of  the 
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authorities  that  although  the  statute  does  not  in  express  words 
require  the  petition  to  set  forth  or  descrihe  the  property,  it 
should  describe  all  the  land  that  the  ward  owns,  especially 
that  which  is  sought  to  be  sold,  but  any  description  therein 
will  be  sufficient,  when  collaterally  assailed,  if  it  provides  the 
means  of  identifying  the  property ;  and  the  description  need 
not  be  more  specific,  definite  and  certain  than  is  required  in  a 
deed ;  hence,  a  general  description  of  the  premises  in  such 
petition,  as  all  the  real  estate  of  the  ward  situate  in  this  state, 
or  in  any  particular  county  or  city,  therein,  is  not  void  for 
indefiniteness  and  uncertainty.     The  proceedings  will  not  be 
invalidated  by  reason  of  a  manifest  false  statement  in  the 
description  of   the  property  in  the  application  and  license, 
when  the  remainder  of   the  description,  after  rejecting  that 
which  is  erroneous,  is  sufficiently  certain  to  enable  the  land  to 
be  located.     Huherman  v.  Evans^  46  Neb.  784  (65  N.  W. 
Rep.  1045).     The  court  say :     *'  The  authorities  do  not  agree 
as  to  the  necessity  of  describing  in  the  application  the  prop- 
erty sought  to  be  sold.     Some  hold  that  it  is  essential,  and 
that,  when  a  license  is  based  upon  a  petition  with  the  descrip- 
tion omitted,  the  order  and  sale  thereunder  are  void.     Leary 
v.  Fletcher^  1  Ired.  259;  Ducket t  v.  Sk inner ^  11  Ired.  481; 
Spruillx.  Davenport^  8 Jones  (N.  C.)  42  ;  Very\,  McClellan^ 
6  Gray  535  (66  Am.  Dec.  423) ;   Weed  v.  Edmonds,  A:  Ind. 
468;  Trent's  Adm'r  v.  Trent,  24  Mo.  307;  Wilson  v.  Hast- 
ings^ 66  Cal.  248  (5  Pac.  Rep.  217) ;    Gilchrist  v.  Shackel- 
ford, 72  Ala.  7.     And  others  say  that  it  is  not  essential  that 
the  property  be  particularly  described  in  a  petition  for  its  sale. 
Wells  V.  Mills,  22  Tex.  802 ;   Wells  v.  Polk,  86  Tex.  121 ; 
Davis  V.  Touchstone,  45  Tex.  491  ;  Bryan  v.  Bander,  28  Kan. 
95.     And  there  is  another  line  of  cases  which  holds  that  if  the 
description  is  omitted  from  the  application  for  an  order  of 
sale,  or  the  petition  is  otherwise  defective,  it  is  an  error  or 
irregularity  merely,  available  alone  in  a  direct  proceeding  to 
review  the  decision,  but  that  the  order  allowed  on  such  a 
petition  is  not  void  when  assailed  collaterally.     Among  the 
numerous   decisions    sustaining  this  doctrine  are   Burke   v. 
Wheat,  22  Kan.  722 ;  Hodgin  v.  Barton,  28  Kan.  740 ;  Watts 
V.  Cook,  24  Kan.  278 ;  Arrowsmith  v.  Harmoning,  42  O.  St. 
254 ;  Rumrill  v.  Bank,  28  Minn.  202  (9  N.  W.  Rep.  781)  ; 
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Montour  V.  Purdy,  11  Minn.  884  (Gil.  278 ;  88  Am.  Dec.  88)  ; 
Howard  v.  Moore,  2  Mich.  226." 

Sec.  433.  Validity  of  guardians'  sales — Setting  asidcf 
— Collateral  attack.  A  guardian's  sale  of  his  ward's  land 
without  an  order  of  court  as  required  by  statute  is  void. 
Huhcrman  v.  Evans,  ^  Neb.  784  (G5  N.  \V.  Rep.  1045).  Cit- 
ing, Ludlow  Heirs  v.  Culbertson's  Park,  ^  Ohio  5;  New- 
comFs  Lessee  \.  Smith,  b  Ohio  448;  BcIVs  Appeal^  66  Pa. 
St.  498;  Evans  v.  Snyder,  64  Mo.  516;  Walhridge  v.  Day, 
81.  111.  879  (88  Am.  Dec.  227) ;  IHppctt  v.  Mize,  80  Tex. 
861  (94  Am.  Dec.  818.).  A  guardian's  sale  of  real  estate  is 
irregular  and  void,  where  there  is  no  petition  or  license  cov- 
ering the  premises  conveyed,  and  where  there  is  no  bond  or 
notice  of  such  sale;  nor  does  a  statute  (Me.  Rev.  Stat.,  ch. 
71,  §  80)  proving  a  five  years  limitation  in  which  an  action 
may  be  brought  by  the  ward,  or  other  persons  claiming  under 
him,  to  avoid  such  sale,  apply  to  such  a  case.  Tracy  v. 
i?(7^^r/5,  88  Me.  810  (84  Atl.  Rep.  68;  51  Am.  St.  Rep. 
894).  Where  the  consideration  has  been  received  and  retained 
upon  a  defective  sale,  and  such  sale  was  made  by  the  guardian 
in  good  faith,  and  the  wards  have  received  the  benefit  of  the 
proceeds,  there  being  no  fraud  or  mistake,  but  full  knowledge 
of  the  facts,  the  doctrine  of  equitable  estoppel  applies,  and 
the  party  cannot  afterwards  claim  the  land  itself.  Tracy  v. 
Roberts,  88  Me.  810  (84  Atl.  Rep.  68 ;  51  Am.  St.  Rep.  894.) 
Particular  case  in  which  it  was  held  not  to  be  error  for  the 
court  to  set  aside  a  guardian's  sale.  In  re  yack's  Estate^  115 
Cal.  208  (46  Pac.  Rep.  1057).  Where  a  probate  court 
acquires  jurisdiction  to  order  a  sale  of  land  upon  a  guardian's 
petition  such  order  can  not  be  collaterally  attached  after  the 
sale  has  been  perfected,  on  account  of  irregularities  in  the 
proceedings.  Bradford  v.  Larkin^  57  Kan.  90  (45  Pac.  Rep. 
69);  Barcellow.  HapgoodyWS  N.  C.  712  (24  S.  E.  Rep. 
124),  applying  N.  C.  Code,  §§  1590,  1602. 

Construing  Neb.  Com.  Stat.,  ch.  28,  §  64,  providing  that 
**  in  case  of  an  action  relating  to  any  estate  sold  by  a  guardian, 
under  the  provisions  of  this  subdivision,  in  which  the  ward  or 
any  person  claiming  under  him  shall  contest  the  validity  of 
the  sale,  the  same  shall   not  be   voided  on   account   of  any 
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irregularity  in  the  proceedings,  provided  it  shall  appear : 
First.  That  the  guardian  was  licensed  to  make  the  sale  by  a 
district  court  of  competent  jurisdiction.  Second.  That  he 
gave  a  bond,  which  was  approved  by  the  judge  of  the. district 
court,  in  case  any  bond  was  required  by  the  court  upon  grant- 
ing the  license.  Third.  That  he  took  the  oath  prescribed  in 
this  subdivision.  Fourth.  That  he  gave  notice  of  the  time 
and  place  of  sale,  as  prescribed  by  law.  Fifth.  That  the 
premises  were  sold  accordingly,  at  public  auction,  and  are  held 
by  one  who  purchased  in  good  faith,"  in  the  case  of  Huherman 
v.  Evans ^  46  Neb.  784  (65  N.  W.  Rep.  1045),  the  supreme  court 
of  Nebraska  say  :  **  a  bona  fide  purchaser  at  a  guardian's  sale 
under  a  license  issued  by  a  court  of  competent  jurisdiction  is 
not  bound  to  look  beyond  the  license,  but  takes  a  good  title, 
which  cannot  be  impeached  collaterally,  and  is  not  affected  by 
any  irregularities  in.  the  proceedings,  except  for  the  matters 
enumerated  in  said  section  64.  The  construction  we  have 
placed  upon  said  section  is  not  without  precedents  to  sustain 
it,  but  is  abundantly  supported  by  the  following  decisions 
pronounced  under  statutory  provisions  the  same  as  ours : 
Montour  v.  Purdy,  11  Minn.  884  (Gil.  278 ;  88  Am.  Dec.  88) ; 
Rumrill  v.  Bank,  28  Minn.  202  (9  N.  W.  Rep.  781) ; 
Hozvardv.  Moore,  2  Mich.  226;  Coon  v.  Fry,  6  Mich.  506; 
Marin  v.  Schilling,  12  Mich.  856 ;  Woods  v.  Monroe,  17  Mich. 
288;  Cooper  y,  Bobinson,  2  Cush.  1S4:  \  I/arris  v.  Lester,  80 
111.  807;  Reynolds  v.  Schmidt,  20  Wis.  894;  Mo/ir  v.  Porter, 
51  Wis.  487  (8  N.  Y.  Rep.  864) ;  Ackerson  v.  Orchard,  7 
Wash.  877  (84  Pac.  Rep.  1106;  85  Pac.  Rep.  605)  ;  Overton 
V.    Cranford,  7  Jones   (N.  C.)  415(78  Am.  Dec.  244)." 

Sec.  434.  Miscellaneous  notes.  An  executor's  sale 
which  the  statute  requires  to  be  reported  to,  and  confirmed  by, 
the  court  is  a  judicial  sale,  and  is  not  within  the  statute  of 
frauds.  Warehime  v.  Graf,  88  Md.  98  (34  Atl.  Rep.  864). 
Under  the  Alabama  Code,  §  811,  it  is  held  that  a  sheriff  may 
execute  a  writ  out  of  a  justice  court  directed  to  a  constable. 
Mickle  V.  Montgomery,  111  Ala.  415  (20  So.  Rep.  441). 
There  is  no  statute  in  North  Carolina  permitting  the  allow* 
ance  of  a  commission  to  commissioners  appointed  by  a  court 
to  sell  landsy  but  they  may  be  allowed  a  just  compensation  for 
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their  services,  time  and  expenses.     Smith  v.  Frazier,  119  N. 
C.  157  (26S.  E.  Rep.  866). 


LANDLORD  AND  TENANT. 


EPITOME  OP  CASES.? 

Sec.  435.  As  to  when  the  relation  of  landlord  and 
tenant  exists*  The  relation  of  landlord  and  tenant  does  not 
necessarily  depend  upon  an  express  agreement,  but,  like  all 
other  contract  relations,  may  be  implied  from  the  conduct  of 
the  parties.  Farley  v.  McKeegan,  48  Neb.  287  (67  N.  W. 
Rep.  161).  Where  a  mortgagee  of  a  stock  of  goods  in  a 
leased  store  room  takes  possession  thereof  and  continues  to  use 
the  premises  as  did  the  lessee,  he  becomes  a  tenant  of  the 
owner  of  the  building  and  is  liable  for  rent.  •  Hatch  v.  Van 
Dervoort,  54  N.  J.  Eq.  511  (84  Atl.  Rep.  988).  Under  an 
executory  contract  sale  of  land,  where  the  purchaser  was  let 
into  possession,  with  full  use  of  the  premises,  but  bound  to 
pay  a  stipulated  use  therefor,  and  to  pay  each  year  ''  so  much 
as  the  one-half  of  all  crops  on  said  land  shall  amount  to,"  it 
was  held  that  no  relation  of  landlord  and  tenant  could  arise 
under  said  contract,  nor  would  the  parties  be  tenants  in  com- 
mon of  the  crops  grown  on  such  land  by  the  vendee,  unless 
the  contract  created  such  relationship  by  express  language  or 
necessary  implication.  Moon  v.  Lillestal^  5  N.  Dak.  827  (65 
N.  W.  Rep.  694).  Where  a  written  lease  is  executed  to  sev- 
eral as  joint  lessees  the  relation  of  landlord  and  tenant  exists 
between  the  lessor  and  all  of  them,  no  matter  what  arrange- 
ments are  made  between  the  lessees  as  to  the  use  and  posses- 
Bion  of  the  premises.  Howell  v.  Behler^  41  W.  Va.  610  (24 
S.  E.  Rep.  646).  A  mortgagor  in  possession  may  by  special 
stipulation  in  his  mortgage  agree  to  become  the  tenant  of  the 
purchaser  of  the  premises  in  case  of  foreclosure.  Griffith  v. 
Brackman,  97  Tenn.  887  (87  S.  W.  Rep.  278).  Where  a 
landlord  brings  a  suit  for  possession  against  his  tenant  who 
voluntarily  yields  possession  on  account  thereof,  the  relation 
of  landlord  and  tenant  is  thereby  terminated  and  cannot  be 
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restored  by  the  subsequent  dismissal  of  the  suit  by  the  land- 
lord arid  his  refusal  to  receive  the  keys  from  the  tenant.  Jen- 
nings V.  Bond,  14  Ind.  App.  282  (42  N.  E.  Rep.  967). 

* 

Sec.  436.  Estoppel  to  deny  title.  A  tenant  is  estopped 
to  deny  his  landlord's  title.  Pence  v.  Williams^  14  Ind.  App.  86 
(42  N.  E.  Rep.  494).  A  tenant  who  recognizes  the  corporate 
capacity  of  a  company  by  taking  a  lease  from  it  and  entering 
into  the  possession  of  its  property  thereunder,  is  estopped  to 
deny  such  corporate  capacity.  Payetteville  Waterworks  Co. 
V.  Tillinghast,  119  N.  C.  848  (25  S.  E.  Rep.  960).  A  party 
who  takes  a  lease  of  a  mine  of  which  a  tunnel  is  claimed  and 
held  as  a  part,  and  under  that  lease  enters  into  possession  of 
both  mine  and  tunnel,  is  estopped  to  deny  the  title  of  his 
lessors  to  the  tunnel,  and  his  assignee  of  the  lease  is  equally 
estopped.  Byrnes  v.  Douglass,  28  Nev.  88  (42  Pac.  Rep. 
798).  A  tenant  is  not  estopped  from  showing  that  the  title 
which  the  landlord  had  at  the  beginning  of  the  term  has 
passed  to  another.  Davis  v.  Pou,  108  Ala.  448  (19  So.  Rep. 
862).  The  rule  forbidding  a  tenant  to  deny  his  landlord's  title 
does  not  prevent  his  showing  in  an  action  for  possession 
against  him  by  his  landlord,that  since  the  commencement  of  the 
tenancy  another  has  obtained  a  paramount  title  to  the  premises 
to  w/^hom  he  has  attorned.  Jenkinson  v.  Winans,  109  Mich.  524 
(67  N.  W.  Rep.  549).  The  court  say  :  "  Though  the  tenant 
cannot  show  that  the  lessor  had  no  title  to  the  premises  when 
the  tenancy  commenced,  he  may  show  that  the  lands  have 
been  sold  at  tax  sales,  and  the  landlord's  title  thereby  extin- 
guished. The  estoppel  extends  only  to  the  title  which  the 
landlord  had  at  the  time  of  leasing.  If  that  title  has  been 
extinguished,  it  may  be  shown  ;  for  then  the  landlord  has  no 
right  to  the  possession.  As  was  said  in  McGuffie  v.  Carter, 
42  Mich.  497  (4  N.  W.  Rep.  211)  :  '  The  rule  is  familiar  that 
both  tenant  and  those  in  privity,  either  in  blood  or  estate,  are 
estopped  from  disputing  the  title  of  the  landlord,  or  the  title 
of  anyone  who  succeeds  to  his  rights,  so  long  as  they  hold  the 
possession  originally  derived  from  him.  But  this  principle 
does  not  forbid  the  tenant  from  showing  that  the  landlord's 
title  has  expired,  or  has  been  extinguished  by  his  own  act  or 
operation  of  law,'^-citing  Lamson  v.    Clarkson,  118  Mass. 
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848  (18  Am.  Rep.  498) ;  Fuller  v.  Sweet,  80  Mich.  287  (18 
Am.  Rep.  122)  ;  Hilbourn  v.  Fogg,  99  Mass.  11 ;  Despard  v. 
Walhridge,  15  N.  Y.  874;  Mountnoy  v.  Collier,    1  El.  &  Bl. 
1180  (16  Eng.  J.aw  &  Eq.  282)." 

Sec.  437.  Forfeiture.  Forfeitures  are  not  favored,  and 
the  right  to  declare  a  forfeiture  will  not  be  sustained  unless  it 
is  expressly  reserved  in  the  lease,  Heiple  v.  Reed^  la. 
(65  N.  W.  Rep.  881).  A  forfeiture  will  not  be  enforced  for 
trivial  and  insignificant  violations  of  the  terms  of  a  lease. 
Randol  v.  Scott,  110  Cal.  590  (42  Pac.  Rep.  976).  The  right 
of  a  lessor  to  enforce  a  forfeiture  for  a  breach  of  the  lessee's 
covenant  against  assignment  of  the  lease,  occasioned  by  the 
lessee's  making  a  voluntary  assignment  for  the  benefit  of  his 
creditors,  is  not  waived  by  the  acceptance  of  rent  from  the 
assignee  for  the  use  of  the  premises  before  he  has  elected  to 
refuse  or  accept  the  lease.  Mcdinah  Temple  Co.  v.  Currey, 
162  111.  441  (44  N.  E.  Rep.  889;  58  Am.  St.  Rep.  820). 
Violation  of  the  provisions  of  a  lease  against  subletting  does 
not  work  a  forfeiture  unless  the  lease  expressly  so  provides. 
Winkler  v.  Gibson,^  Kan.  App.  621  (42  Pac.  Rep.  987) ; 
and  the  right  to  enforce  a  forfeiture  for  the  violation  of  such 
a  provision  may  be  waived  by  the  subsequent  acceptance  of 
rent  with  knowledge  of  the  breach.  Smith  v.  Edgewood 
Casino  Club,  19  R.  I.  628  (85  Atl.  Rep.  884). 

Sec.  438.  Tenancy  at  sufferance.  Where  a  wife  with 
her  husband  enters  into  possession  of  land  belonging  to  him 
and  he  subsequently  abandons  her,  the  title  to  the  land  pass- 
ing to  a  purchaser  at  a  foreclosure  sale,  she  becomes  a  tenant 
at  sufferance  of  such  purchaser.  Taylor  v.  G^ Brien,  19  R.  L 
429  (84  Atl.  Rep.  789). 

Sec.  439.  Tenancy  from  year  to  year.  One  who 
takes  and  holds  possession  under  a  parol  lease,  invalid  on 
account  of  the  statute  or  frauds,  becomes  a  tenant  from  year 
to  year.  Corbett  v.  Cochrane,  67  Conn.  570  (85  Atl.  Rep. 
599) .  A  general  occupancy  of  land  will  be  treated  as  a  tenancy 
from,  year  to  year,  w^henever  the  reservation  of  rent  or  other 
circumstances  plainly  indicate  an  agreement  for  an   annua! 
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holding ;  and  where  such  a  tenancy  is  shown  to  exist  it  can  be 
terminated  only  by  agreement,  express  or  implied,  or  by 
notice  for  the  time  and  in  the  manner  prescribed  by  law. 
Farley  v.  McKeegan,  48  Neb.  237  (67  N.  W.Rep.  161). 

Sec.  440.  Holding  over.  In  Alabama  it  is  held  that 
where  a  tenant  having  a  lease  for  a  year  holds  over  after  the 
expiration  of  his  term,  the  lessor  may  treat  his  possession  as  a 
tenancy  for  another  year.  A,  G.  Rhodes  Furniture  Co.  v. 
Weedon,  108  Ala.  252  (19  So.  Rep.  818).  Where  a  lessee 
under  a  lease  for  two  years  holds  over  after  the  expiration 
thereof  and  the  lessor  receives  rent'  according  to  such  lease, 
the  tenancy  becomes  one  from  ygar  to  year.  Belding  v.  Texas 
Produce  Co.,  61  Ark.  877  (88  S.  W.  Rep.  421).  In  Kansas, 
a  tenant  under  a  written  lease  for  two  years,  who  holds  over 
after  the  expiration  thereof,  with  the  assent  of  the  owner, 
becomes  a  tenant  from  year  to  year,  and  his  tenancy  can  only 
be  terminated  by  a  written  notice  to  that  effect  given  three 
months  prior  to  the  end  of  the  year.  Wheat  v.  Frown ^  8 
Kan.  App.  481  (48  Pac.  Rep.  807).  Where  a  tenant  holds 
over  after  the  expiration  of  his  lease  for  a  whole  year,  under 
a  parol  agreement  invalid  on  account  of  the  statute  of  frauds, 
and  the  landlord  accepts  rent  and  allows  the  tenant  to  enter 
upon  another  year,  he  becomes  a  tenant  from  year  to  year. 
Amsden  v.  Atwood,  68  Vt.  822  (85  Atl.  Rep.  811).  In  an 
action  for  possession  brought  against  one  liolding  over  the 
defendant  may,  under  the  general  denial,  show  that  he  holds 
over  under  an  extension  of  the  lease  by  contract  with  the 
lessor.  Hamlin  v.  Engle,  14  Ind.  App.  685  (42  N.  E.  Rep. 
760)  ;  Hamlin  v.  Engle,  14  Ind.  App.  685  (43  N.  E.  Rep. 
468).  Where  a  tenant  holds  over  with  knowledge  that  the 
premises  have  been  rented  to  another,  a  crop  raised  by  him  is 
subject  to  the  rental  contract  between  the  landlord  and  the 
new  tenant,  at  least  to  the  extent  of  his  liability  under  his 
contract  for  holding  over.  Bain  v.  Wells,  107  Ala.  562  (19 
So.  Rep.  774).  A  tenant  who  as  part  of  the  consideration 
for  his  lease  has  erected  buildings  on  the  premises,  cannot, 
when  holding  over  with  the  landlord's  permission,  be  charged 
with  additional  rent  on  account  of  such  buildings.  Peirce  v. 
Grice,  92  Va.  768  (24  S.  E.  Rep.  892). 
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Sec.  441.  Notice  to  quit.  A  tenant  who  has  denied 
his  landlord's  title  and  claims  ownership  of  the  premises  is 
not  entitled  to  notice  to  quit.  McCarthy  v.  Brown^  118  Cal. 
15  (45  Pac.  Rep.  14).  Under  McClain's  Iowa  Code,  §  8190, 
where  the  time  for  the  termination  of  the  tenancy  is  fixed  by 
agreement,  no  notice  is  necessary.  Waller  v.  Vermill,  97  la. 
518  (66  N.  W.  Rep.  768).  Applying  Kan.  Gen.  Stat.,  1889, 
eh.  56,  §  5,  which  provides  that  ^^  all  tenancies  from  year  to 
year  may  be  terminated  by  at  least  three  months'  notice,  in 
writing,  given  to  the  tenant  prior  to  the  expiration  of  the 
year,"  it  is  held  that  a  tenant  under  a  lease  for  one  year,  who 
holds  over  and  continues  to  occupy  the  premises  for  several 
years  after  the  expiration  of*  the  term  specified  in  the  lease, 
with  the  assent  of  the  landlord,  becomes  a  tenant  from  year 
to  year,  and  the  tenant  cannot  terminate  the  tenancy  without 
giving  to  the  landlord  a  written  notice  for  at  least  three 
months  before  the  end  of  the  year.  Ware  v.  Nelson ^  4  Kan 
App.  258  (45  Pac.  Rep.  928).  Particular  case  in  which  the 
landlord  was  held  not  to  [have  waived  defects  in  his  tenant's 
notice  to  terminate  the  tenancy.      Whicker  v.   Cottrell^   166 

Mass.  851  (48  N.  E.  Rep.  114). 

« 

Sec.  442.  Attornment  by  tenant*  Ordinarily  a  ten- 
ant cannot,  during  the  continuance  of  the  lease  or  tenancy » 
make  a  valid  attornment  to  a  third  person,  yenkinson  v. 
Winans,  109  Mich.  524  (67  N.  W.  Rep.  549).  A  tenant  has 
no  power  to  attorn  to  a  third  person  without  first  surrendering 
the  possession  of  the  premises  to  the  landlord  from  whom  he 
obtained  the  same,  or  without  the  consent  of  the  latter  to  such 
attornment.  Pence  v.  Williams^  14  Ind.  App.  86  (42  N.  E. 
Rep.  494). 

Sec,  443.  Surrender.  The  surrender  of  a  written 
lease  under  seal  may  be  proven  by  parol.  Alschuler  v.  Schiff^ 
164  111.  298  (45  N.'E.  Rep.  424).  An  executed  verbal  agree- 
ment  to  surrender  a  written  lease  is  not  within  the  Wisconsin 
statute  of  frauds  (Rev.  Stat,  §  2802)  providing  that  "no 
estate  or  interest  in  lands  *  *  *  shall  be  *  *  *  sur- 
rendered unless  by  act  or  operation  of  law  or  by  deed  or  con- 
veyance in  writing  subscribed  by  the  party     *     *     *     sur- 
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rendering     *     *     *     the  same."      Goldsmith  v.  Darling,  92 
Wis.  863  (66  N.  W.  Rep.  897)  ;  Lovejoy  v.  McCarty,  9i  Wis. 
841  (68  N.  W.  Rep.  1008).     Where  a  lessee,  after  he  has  sold 
to  another  his  unexpired  term  and  placed  him  in  possession, 
notifies  his  lessor  that  he  must  look  to  the  latter  for  rent  and 
such  lessor  executes  a  lease  to  the  new  tenant,  canceling  the 
original  lease,  the  transaction  operates  as  a  surrender.     Mor* 
gan  V.  McCollisUr,  110  Ala.  819  (20  So.  Rep.  54).     Where 
a  tenant,  admitting  his  liability  under  the  lease,  advised  his 
landlord  of  his  inability  to  perform  its  conditions  and  solicited 
the  latter  to  take  charge  of  the  premises,  and  the  latter,  with- 
out advising  the  lessee  of  his  intentions,  proceeded  to  take 
charge  and  manage  the  premises,  it  is  held  that  the  conduct 
of    the   parties   amounted   to   a   surrender.      Williamson   v. 
Grossett,  62  Ark.  898  (86  S.  W.  Rep.  27).     Unless  a  land- 
lord accepts  a  surrender  with  the  understanding  that  the  lease 
is  to  be  cancelled  the  lessee  is  not  relieved  from  liability  for 
damages  occasioned  by  his  breach  of  the  lease.     Scheelky  v. 
Koch,  119  N.  C.  80  (26  S.  E.  Rep.  718).    A  provision  by  which 
a  surrender  is  to  satisfy  all  damages   between  the  parties  does 
not  apply  to  accrued  rentals.     Edmonds  v.  Mounsey,  15  Ind. 
App.  899  (44  N.  E.  Rep.  196).  Where  a  lessor  accepts  a  surren- 
der of  the  lease  by  the  lessee  such  lease  expires  at  that   time 
within  the  meaning  of  the  covenant  therein  that  the  lessee  will 
deliver  the  property  over  to  the  lessor,  **at  the  expiration  of 
this  lease,"  in  as  good  condition  as  when  he  received  it.  Such 
acceptance  terminates  the  relation  of  landlord  and  tenant,  but 
it   does  not   terminate    the   relation   of  debtor  and  creditor 
between  the  parties  on  account  of  liabilities  already  incurred. 
Marshall  v.    Rugg,         Wyo.  (44   Pac.   Rep.    700;    45' 

Pac.  Rep.  486;  88  L.  R.  A.  679).  A  lessee  seeking  to  estab- 
lish a  surrender  by  virtue  of  an  agreement  with  the  lessor's 
agent  must  clearly  show  the  authority  of  the  agent  to  make 
such  agreement.  Lovejoy  \,  McCarty,  94  Wis.  841  (68  N.  W. 
Rep.  1008).  One  tenant  in  common  cannot,  without  the 
consent  of  his  co-tenants,  bind  their  interests  by  a  surrender. 
Edmonds  v.  Mounsey,  15  Ind.  App.  899  (44  N.  E.  Rep.  196). 

Sec.  444.     Surrender  by  operation  of  law.     The  sur- 
render of  a  lease  by  operation  of  law  by  a  lessee  of  a  wharf 
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from  a  city  does  not  arise  by  his  abandonment  of  the  wharf 
and  the  subsequent  occasional  collection  of  wharfage  by  the 
city.  Aberdeen  Coal  db  Min,  Co.  v.  JEvansville^  14  Ind.  App. 
621  (48  N.  E.  Rep.  816).  The  court  say:  ** There  can  be 
no  doubt  but  that  a  surrender  will  sometimes  take  place  by 
operation  of  law,  and  when  it  does  so  the  tenant  will  not  be 
liable  for  the  rent  after  such  surrender.  If  the  landlord  dis- 
possess the  tenant,  or  if  the  tenant  abandon  the  premises,  and 
the  landlord  let  them  to  another  tenant  for  a  distinct  term,  and 
collect^ rents  from  such  tenant,  such  acts  operate  as  a  surrender 
in  law.  Miller  v.  Michael,  18  Ind.  App.  190  (41  N.  E.  Rep. 
467);  Phene  v.  Popplewell,  12  C.  B.  (N.  S.)  834;  Amory  v. 
Kannoffsky^  117  Mass.  851  (19  Am.  Rep.  416);  Thomas  v. 
Cook,  2  Barn.  &  Aid.  119.  In  order  to  constitute  a  surrender 
by  operation  of  law,  there  must  be  some  decisive  act  on  the 
part  of  the  landlord,  showing  his  intention  to  deprive  the 
tenant  of  his  estate.  Phene  v.  Popplewell,  12  C.  B.  (N,  S.) 
384 ;  Bessell  v.  Landsburg,  7  Q,.  B.  688.  A  surrender  by  the 
tenant  may  take  place  by  express  agreement  between  the  par- 
ties, or  by  acts  which  are  equivalent  to  an  agreement.  1  Washb. 
Real  Prop.  854 ;  Tayl.  Landl.  &  Ten.  §  507.  In  the  case  at 
bar  the  abandonment  of  the  premises  by  the  appellant  did  not 
of  itself  discharge  it  from  the  payment  of  the  rent.  The  city 
must  have  done  something  which  signified  its  intention  to 
resume  the  possession  of  the  premises  either  for  itself  or  for 
another  tenant.  There  was  no  permanent  occupancy  of  the 
premises  by  other  persons,  nor  is  there  any  finding  that  such 
occupancy  was  procured  by  the  city,  or,  in  other  words,  that 
it  created  a  new  lease  or  tenancy." 

Sec.  445.     Wrongful  eviction  by  landlord.    The  fact 

that  the  use  for  which  a  lessee  has  leased  premises  is  rendered 
impracticable  and  valueless  by  a  lawful  act  of  an  adjoining 
tenant  of  the  lessor  does  not  constitute  an  eviction  by  the  lat- 
ter. Oakford  v.  Nixon,  Yll  Pa.  76  (85  Atl.  Rep.  588;  84 
L.  R.  A.  575).  A  lessee  who  is  compelled  to  vacate  the 
premises  on  account  of  the  landlord's  failure  to  furnish  proper 
and  sufficient  heat  as  required  by  the  contract,  is  no  longer 
liable  for  rent.  Bass  v.  Rollins,  68  Minn.  226  (65  N.  W. 
Rep.  848).    Where  a  building  has  been  rendered  untenantable 
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by  fire  an  entry  by  the  lessor  to  make  repairs  which  are  com- 
pleted in  a  reasonable  time,  the  lessee  making  no  objection, 
will  not  constitute  an  eviction.  Phillips  db  Buttorff  Mfg, 
Co.  V.  Whitney,  109  Ala.  645  (20  So.  Rep.  883).  A  tenant 
who  is  wrongfully  evicted  by  a  landlord,  while  he  has  a  crop 
growing  on  the  land,  cannot  recover  as  damages  the  full  value 
of  the  matured  and  gathered  crop  without  making  any  allow- 
ance for  rent ;  nor  is  the  landlord  entitled  in  such  a  case  to 
compensation  for  gathering  the  crops  over  the  objection  of  the 
tenant.  Jefcoat  v.  Gunter,  78  Miss.  589  (19  So.  Rep.  94). 
A  life  tenant  is  evicted  from  a  room  in  a  house,  so  as  to  con- 
stitute a  breach  of  a  bond  securing  the  right  to  its  occupancy, 
when  denied  access  to  the  room  by  passing  through  the  house, 
if  there  is  no  other  mode  of  access  thereto  and  the  occupation 
is  abandoned  in  consequence  thereof.  The  measure  of  dam- 
ages in  such  a  case  includes  the  rental  value  of  the  room,  up 
to  the  commencement  of  the  action,  and  the  present  worth  of 
the  rental  value  from  that  time  forward  during  the  life  tenant's 
expectation  of  life,  based  upon  mortality  tables.  Grove  v. 
r^»^//,  110  Mich.  285  (68  N.  W.  Rep.  182;  88  L.  R.  A. 
297).  Where  a  landlord,  by  the  removal  of  adjoining  build- 
ings, purposely  renders  the  leased  premises  unsafe  and  unin- 
habitable and  then  procures  their  condemnation  and  removal 
by  the  municipal  authorities,  such  acts  constitute  an  eviction. 
Silber  v.  Larkin,  94  Wis.  9  (68  N.  W.  Rep.  406).  A  lessee 
may  recover  damages  which  he  has  suffered  on  account  of 
being  evicted  under  an  illegal  judgment  obtained  by  his  lessor 
which  was  subsequently  reversed  upon  appeal.  Mengelle  v. 
Ahadie,  48  La.  669  (19  So.  Rep.  670).  A  tenant  who  yields 
possession  to  his  landlord  upon  the  latter's  wrongfully  bring- 
ing an  action  of  ejectment  against  him  is  constructively 
evicted,  and  may  recover  as  damages  the  difference  between 
the  rental  value  of  the  premises  for  the  unexpired  term  and 
the  rent  stipulated  in  the  lease,  the  cost  of  moving,  and  any 
actual  damage  to  his  business  occasioned  thereby.  Jennings 
V.  Bond,  14  Ind.  App.  282  (42  N.  E.  Rep.  957). 

Sec.  446.  Farming  on  the  shares — Title  to  crops. 
A  contract  by  which  one  agrees  to  farm  the  land  of  another 
for  a  certain  portion  of  the  crop  is  not  a  contract  of  hire,  but 
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is  in  the  nature  of  an  adventure,  and  the  measure  of  damages 
for  a  breach  thereof  is  not  the  value  of  the  services  rendered 
by  the  damaged  party, 'but  the  value  of  his  share  of  the  crop. 
Bowers  v.  Graves  d  Vinton  Co.,  8  S.  Dak.  885  (66  N.  W. 
Rep.  931).     Citing,  Walker  v.  Fiiis,  24  Pick.  191 ;  Taylor  v. 
Bradley,  89  N.  Y.  129  (100  Am.  Dec.  415).     Where  a  farm- 
ing lease  provides  that  the  tenant  shall  raise  a  certain  kind  of 
grain  for  which  the  landowner  is  to  pay  him  a  fixed  price  per 
bushel,  the  grain  to  be  averaged  and  paid  for  on  a  certain  day 
in  the  future,  the  grain,  until  averaged  and  paid  for,  belongs  to 
the  tenant  and  is  held  at  his  risk.     Holderman  v.  Smith,  8 
Kan.  App.  428  (48  Pac.  Rep.  272).     In  Iowa  it  is  held  by  a 
divided  court  that  a  lessor  who  is  to  receive  as  rent  a  certain 
portion  of  the  crop  raised,  to  be  delivered  to  him  by  his  lessee, 
may,  while  such  crop  is  still  in  the  possession  of  the  tenant 
and  undivided,  execute  a  valid  mortgage  on  his  interest  which 
will  give  his  mortgagee  a  right  paramount  to  that  of  the  cred- 
itors of  the  mortgagor  under  garnishment  proceedings  subse- 
quent to  the  mortgage.     Riddle  v.  Dow,  98  la.  7  (66  N.  W. 
Rep.  1066;  82  L.  R.  A.  811).     See  opinions  for  extensive 
collation  of  authorities  on  both  sides  of  the  question.     Where 
a  tenant  who  is  to  pay  as  rent  a  certain  portion  of  the  har- 
vested crop,  is  prevented  from  doing  so  by  his  landlord  wrong- 
fully taking  possession  and  removing  the  crop,  he  is  entitled 
to  recover  the  value  of  his  share  of  the  crop  without  any 
deduction  for  the  expense  of  harvesting  his  landlord's  share. 
Foley  v.  Southwestern  Land  Co,,  94  Wis.  829  (68  N.  W.  Rep. 
994).     In  an  action  by  a  lessee  of  farm  lands  on  the  shares 
against  his  lessor  for  failure  to  give  possession,  it  is  proper,  in  • 
ascertaining  the  amount  of  damages,  to  receive  evidence  of  the 
land's  average  yield  of  the  various  crops  contemplated, and  the 
cost  of  their  production  and  marketing,  together  with  their 
value.    Chew  v.  Lucas,  15  Ind.  App.  595  (48  N.  E.  Rep.  285). 
This  case  is  approved  by  Loufer  v.  Stottletnyer,  16  Ind.  App. 
221  (44   N.   E.  Rep.  1008).     For  construction  of  particular 
agreement  for  farming  on  the  shares,  see  Williams  v.  Rogers, 
110  Mich.  418  (68  N.  W.  Rep.  240). 

Sec.  447.      Landlord's     lien.     A     landlord     has     no 
common  law  lien  upon   the  property  of  his  tenant  for  rent. 
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Ptywell  V.  Daily,  168  111.  646  (45  N.  E.  Rep.  414).  A  land- 
lord having  a  lien  upon  property  may  for  the  purpose  of 
enforcing  his  claim  recover  possession  of  it  when  about  to  be 
sold  by  the  tenant  or  which  has  been  so  sold,  although  there 
was  no  intention  to  defeat  the  landlord's  claim.  Leonard  v. 
Brockman,  46  S.  C.  128  (24  S.  E.  Rep.  96).  Under  Utah 
Sess.  Laws  1894,  p  128,  providing  that  a  lessor  *'  shall  have  a 
lien  for  rent  due  upon  all  the  property  of  the  lessee  not 
exempt  from  execution,  as  long  as  the  lessee  shall  occupy  the 
leased  premises,  and  for  thirty  days  thereafter",  it  is  held  that 
w^here  a  lessor  fails  to  institute  proceedings  to  enforce  his  lien 
for  more  than  thirty  days  after  his  lessee  has  ceased  to  occupy 
the  premises,  he  thereby  loses  his  lien  and  his  claim  possesses 
no  superiority  over  that  of  any  other  person.  In  re  Stone* s 
Estate,  14  Utah  205  (46  Pac.  Rep.  1101).  A  landlord's  lien 
is  subject  to  recorded  liens  upon  crops  existing  before  the 
relation  of  land  and  tenant  became  established.  Mecklin  v. 
Deming,  111  Ala.  159  (20  So.  Rep.  507).  Ala.  Code,  §  8056, 
construed  and  applied — priority  of  landlord's  lien  upon  crops. 
Waite  v.  Corbin,  109  Ala.  154  (19  So.  Rep.  505).  Where  a 
statute  (111.  Rev.  Stat.,  ch.  80,  §  81)  gives  a  landlord  a  lien 
for  rent  on  the  crops  of  his  tenant  for  a  definite  period  after 
the  expiration  of  the  lease,  a  lessor  who  becomes  administra- 
tor of  his  deceased  tenant  and  files  and  has  allowed  his  claim 
for  rent  within  such  period  does  not  lose  his  priority  of 
lien  by  his  claim  being  classed  when  allowed  in  the  seventh 
class  of  claims  against  the  estate.  Lillard  v.  Noble,  159  111. 
811  (42  N.  E.  Rep.  844).  An  oral  lease  obligating  the  lessee  to 
pay  a  fixed  cash  rental,  and  providing  for  the  storage  in  a 
warehouse  of  the  crops  raised,  in  the  name  of  the  lessor,  who 
should  retain  title  thereto  until  the  rent  was  paid,  was  held 
to  give  the  lessor  merely  a  lien  on  the  crops  for  his  rent  and 
not  title  thereto  as  against  the  lessee's  creditors.  Stockton 
Sav,  £  L.  Soc.  v.  Purvis,  112  Cal.  286  (44  Pac.  Rep.  561 ;  53 
Am.  St.  Rep.  210),  reversing,  Stockton  S,  <&  Z.  Soc,  v.  Purvis, 
Cal.  (42  Pac.  Rep.  441  epitomized  in  Vol.  IV,  §  425, 

p.  442).  Ala.  Code,  §  8069,  applied — landlord's  lien  upon 
goods  and  furniture  of  tenant.  Glass  v.  Tisdalc,  106  Ala. 
581  (19  So.  Rep.  70) ;   Couch  v.  Davidson,  109  Ala.  818  (19 
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So.  Rep.  507) ;  Andrews  Mfg.  Co.  v.  Porter^  112  Ala.  881 
(20  So.  Rep.  475). 

Sec.  448.  Landlord's  lien — Liability  of  vendee  of 
crops*  A  vendee  of  crops  subject  to  a  landlord's  lien  is  liable 
to  him  for  the  amount  of  such  lien,  although  he  purchases  in 
the  open  market  and  without  knowledge  of  the  tenancy. 
Frorer  v.  Hammer,  99  la.  48  (68  N.  W.  Rep.  564).  Con- 
struing Kan.  Gen.  Stats.,  1889,  par.  8688,  providing  that 
''any  rent  due  for  farming  land  shall  be  a  lien  on  the  crop 
growing  or  made  on  the  premises ;  such  lien  may  be  enforced 
by  action  and  attachment  therein  as  hereinafter  provided,"  it 
is  held  that  the  lien  given  to  the  landlord  by  this  statute  exists 
independently  of  a  seizure  upon  attachment  or  other  process ; 
that  a  written  or  recorded  lease  is  not  necessary  to  its  creation  ; 
and  unless  it  is  lost  or  waived  it  is  paramount  to  the  rights  of 
one  purchasing  the  crops  while  in  possession  of  the  tenant 
upon  the  lease  premises.  Scully  v.  Porter,  57  Kan.  822  (46 
Pac.  Rep.  818). 

Sec.  440.     Agricultural  lien  for  advancements.    A 

non-resident  commission  merchant  who  has  made  advances 
upon  account  to  a  planter  and  who  has  received  and  sold  in 
good  faith  cotton  shipped  in  the  name  of  the  planter,  and  for 
his  account,  is  not  answerable  for  the  value  of  the  cotton  so 
received,  sold  and  credited  on  the  planter's  account,  to  a  per- 
son having  a  landlord's  lien  on  such  cotton.     Chism  v.  73feeww-  ' 
son,  78  Miss.  410  (19  So.  Rep.  210).     N.  C.  Code,  g  1799, 
construed   and  applied — agricultural   lien  for  advancements. 
Meekins  v.  Walker,  119  N.  C.  46  (25  S.  E.  Rep.  706).     S.  C. 
Rev.  Stat.,  §§  2517,  2518,  construed  and  applied — practice  in 
actions  to  enforce  an  agricultural  lien.     Kennedy  v.  Dunbar, 
46  S.  C.  517^24  S.  E.  Rep.  888).     Priority  of  agricultural 
lien  and  for  what  advances  it  can  be  enforced.     McCaslan  v.  I 
Nance,  46  S.  C.  568  (24  S.  E.  Rep.  812).     Particular   facts 
held  not  to  constitute  an  assignment  of  a  lien  for  advances. 
Rawls  V.  Moye,  98  Ga.  564  (25  S.  E.  Rep.  582).     As  to  sub-  \ 
rogating  another  to  a  landlord's  lien  for  advancements,  see 
Gerson  v.  Norman,  111  Ala.  438  (20  So.  Rep.  458). 
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Sec.  450.  Rents.  Pendente  lite  purchasers  occupying 
the  estate  when  the  record  charges  their  grantor  with  fraud, 
in  fact,  in  the  acquisition  of  the  property,  are  chargeable  with 
rents  and  profits.  While  a  grantor  in  a  deed  of  trust,  or 
mortgagor,  or  judgment  debtor  in  possession  of  land,  or  his 
alienee  innocent  of  fraud ,  in  fact,  is  not  chargeable  with  rents 
and  profits  during  the  pendency  of  the  suit  to  subject  the  land 
to  the  debt,  yet  an  alienee  of  such  debtor  chargeable  with 
fraud  in  fact  is  chargeable  with  rents  and  profits.  Stout  v. 
Philippi  Mf'g  it  Mer.  Co.,  41  W.  Va.  889  (28  S.  E. 
Rep.  571 ;  56  Am.  St.  Rep.  848).  A  grantee  in  a  con- 
veyance which  is  set  aside  because  made  in  violation  of 
an  insolvency  statute  who  took  the  conveyance  in  good  faith 
is  not  charged  with  the  annual  rental  value  of  the  property 
^while  in  his  possession,  but  merely  with  the  rents  and 
profits  which  he  has  received  therefrom.  McGahan  v. 
Crawford,  4n  S.  C.  566  <25  S.  E.  Rep.  128).  Where  in  a 
decree  cancelling  a  lease  it  is  adjudged  that  one  holding  under 
a  lessee  therein  has  a  lien  upon  the  premises  for  the  excess  of 
the  value  of  his  improvements  over  the  rent  with  which  he  is 
charged,  and  the  decree  permits  him  to  hold  possession  until 
the  amount  due  him  is  paid,  or  until  the  rental  value  for  the 
period  of  such  occupancy  is  equal  to  the  amount  due  him,  he 
is,  after  such  decree,  chargeable  with  the  rental  value  of  the 
property  including  the  improvements  he  has  placed  thereon. 
State  to  use  of  Garland  Co,  v.  Passmore,  61  Ark.  868  (88  S. 
W.  Rep.  214)  A  mortgagee  in  possession  before  foreclosure  is 
liable  for  the  net  rents  and  profits  which  he  has  received,  or 
which  he  might  have  received  by  the  exercise  of  reasonable 
care.  White  v.  Atlas  Lumber  Co.,  49  Neb.  82  (68  N.  W. 
Rep.  859).  Where,  on  account  of  unexpected  depression  in 
his  business,  a  lessee  of  a  hotel  became  unable  to  pay  the  rent 
stipulated  and  was  about  to  abandon  the  premises  to  the  injury 
of  the  lessor,  an  agreement  by  the  latter  to  make  a  reduction 
in  the  rent  if  the  lessee  would  continue  to  occupy  is  based  upon 
a  sufficient  consideration.  Ten  Eyck  v.  Sleeper,  65  Minn.  418 
(67  N.  W.  Rep.  1026).  When  a  written  contract  of  lease  of 
real  estate,  rented  for  a  period  of  eighteen  months,  with 
monthly  payments  of  rent  in  advance,  expressly  provides  that, 
upon  the  failure  of  the  tenant  to  pay  rent  in  advance  on  the 
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first  day  of  each  month,  the  landlord  may  distrain  for  the  rent 
due,  or  declare  the  lease  at  an  end  and  retake  possession,  the 
tenant  may  upon  receiving  notice  from  the  landlord  to  remove 
from  the  premises  in  thirty  days  from  the  date  of  the  notice,  if 
rents  are  not  paid  promptly  in  advance,  and  failing  to  pay  the 
rent  due  on  the  first  of  the  following  month,  vacate  the  prem- 
ises, and  consider  the  lease  ended,  without  being  liable  to  pay 
rent  after  the  month  for  which  the  default  was  made.  King 
v.  JDavies,  2  Kan.  App.  684  (42  Pac.  Rep.  942).  When  a 
lessor  declares  a  forfeiture  and  makes  a  reentry,  upon  which 
acts  the  lessee  relies  to  his  injury,  he  is  estopped  to  recover 
rent  accruing  subsequently.  Brigham  Toung  Trust  Co.  v. 
Wagener,  18  Utah  286  (44  Pac.  Rep.  1080),  overruling 
Brigham  Toung  Trust  Co,  v.  Wagener^  12  Utah  764  (40 
Pac.  Rep.  764),  epitomized  in  Vol.  IV,  §  427,  p.  447.  A  hus- 
band who  collects  the  rents  of  the  separate  estate  of  his  wife 
is  liable  to  her  therefor.  Chorn  v.  Chorn'*s  Adtn^x^  98  Ky. 
627  (88  S.  W.  Rep.  1107).  Pa.  Act,  Apr.  27,  1855  (P.  L. 
869)  applied — extinguishment  of  ground  rent  by  lapse  of  time 
without  demand.  Barber  v.  Lefavour^  176  Pa.  St.  881  (85 
Atl.  Rep.  202;  58  Am.  St.  Rep.  672).  Ala.  Code,  §  8059, 
applied — assignment  of  rent  claims.  Wells  y.  Cody^  112  Ala, 
278  (20  So.  Rep.  881). 

Sec.  451.  Actions  to  recover  rent.  In  order  to  sus- 
tain an  action  for  use  and  occupation  the  relation  of  landlord 
and  tenant  must  exist.  Bur  din  v.  Ordway^  88  Me.  875  (84 
Atl.  Rep.  175).  In  New  York  it  is  held  by  a  divided  court 
that  an  action  to  recover  rent  may  be  maintained  by  a  cor- 
poration lessor  for  the  use  and  occupation  of  its  property 
under  a  lease  by  it  which  is  ultra  vires,  Bath  Gaslight  Co^ 
v.  Clafy,  151  N.  Y.  24  (45  N.  E.  Rep.  890;  86  L.  R.  A. 
664).  See  opinion  for  exhaustive  collation  of  authorities. 
Under  a  complaint  by  a  landlord  to  recover  rent  from  an 
assignee  of  a  written  lease,  parol  proof  of  an  oral  agreement 
by  the  defendant  to  pay  rent  is  a  variance.  Jacobs  v.  Pirst 
Nat.  Bank,  15  Wash.  858  (46  Pac.  Rep.  896).  In  an  action 
to  recover  rent  upon  an  oral  lease  from  plaintiflf  to  defendant, 
it  was  properly  ruled  to  be  an  immaterial  inquiry  whether  or 
not  defendant  had  subleased  the  premises  to  a  third  party  for 
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the  term  for  which  he  was  sought  to  be  held  liable.     Kenyon 
V.  Youngs  48  Neb.  890  (67  N.  W.  Rep.  885).     A  lessee  can- 
not defend  against  an   action  for  rent  brought  on  a  written 
lease  by  showing  a  parol  agreement  for  cancellation  of  such 
lease  and  the  execution  of  another  in  its  place,  which  agree- 
ment is  not  enforcible  on  account  of  the  statute  of  frauds. 
Leavitt  v.  Stern,  159  111.  526  (42  N.  E.  Rep.  869).     When 
lessees  enter  into  and  retain  possession  of  the  rented  premises 
under  a  covenant  in  the  lease  that  the  landlord  will  make 
improvements,  which  he  fails  to  do,  the  lessees,  when  sued  for 
the  rent,  may  recoup  the  damages  resulting  from  such  breach 
of  the  covenant,  or  set  up  the  resulting  damages  as  a  counter- 
claim.    Pioneer  Press  Co,  v.  Hutchinson,  68  Minn.  481  (65 
N.  W.  Rep.  988).     A  counterclaim  by  a  lessee  for  damages 
in  an  action  for  rent  brought  against  him  by  his  lessor  need 
not  allege  that  the  damages  are  due  and  unpaid.    Jennings  v. 
Bond,  14  Ind.  App.  282  (42  N.  E.  Rep.  957).     A  judgment 
for  rent  may  be  taken  upon  confession  either  by  the  lessee  or 
his  duly  authorized  attorney.     111.  Rev.  Stat.,  ch.  110,  §  66, 
applied.     Fortune  v.  Bartolomei,  164  111.  51   (45  N.  E.  Rep. 
274).     A  lessor's  administrator  may  sue  on  a  covenant  of  one 
.    agreeing  to  *'  become  surety  for  the  prompt  and  full  payment 
of  the  rent  and  performance  of  the  covenants  as  specified  "  in 
the  lease.      Walsh  v.  Packard,  165  Mass.  189  (42  N.  E.  Rep. 
577;  52  Am.  St.  Rep.  508).    Where  a  lessor  brings  an  action 
^f  ejectment  against  his  lessee  who  yields  possession  in  obedi- 
.  ence  to  such  action,  this  operates  as  a  constructive  eviction 
and  is  a  defense  to  an  action  for  rent  subsequently  accruing. 
7enntngs  v.  Bond,  14  Ind.  App.  282  (42  N.  E.  Rep.  957). 
/tecovery  is  limited  to  the  amount  of  rent  due  at  the  com- 
mencement of  the  action,  and  where  rent  is  payable  monthly, 
^e  rent  of  the  current  month  cannot  be  divided  so  as  to  allow 
Paintiff  to  recover  for  that  portion  which  has  elapsed  before 
/Je   bi^inging  of  his  suit.     Stanley  v.  Tur?ier,  68  Vt.  315  (35 
,   ^  "    *^ep.  821).     Where  one  seeks  to  collect  rent  by  distress 
'^^^st  comply  strictly  with  the  statute  or  he  will  be  a  tres- 
pa^s^^^      ^y^^  ^     Wilson,  173  Pa.   12   (33  Atl.  Rep.  701). 
-.        ^^:>mmon  law  right  to  distrain  for  rent  does  not  prevail  in 
^^^^^oma.     Smith  v.   Wheeler,  4  Okla.  188  (44  Pac.  Rep. 
^^)  •       Va.  Code  1873,  ch.  148,  §4,  construed  and  applied— 
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attachment  against  a  tenant  for  rent.     Offterdingcr  v.  Ford^ 
92  Va.  686  (24  S.  E.  Reo.  240). 

Sec.  452.  Repairs.  A  covenant  to  keep  in  repair  is 
not  a  covenant  to  rebuild  in  case  tiie  premises  are  destroyed. 
Leonard  \.  Read ^         Tenn.  (36  S.   W.  Rep.  581).     A 

covenant  to  keep  leased  premises  in  repair  imposes  upon  the 
tenant  the  obligation  **  to  keep"  the  premises  in  as  good 
repair  as  when  the  agreement  is  made,  St.  yoseph  <&  St.  L, 
R.  Co.  V.  St.  Louis,  I.  M.  <&  S.  Ry.  Co.,  135  Mo.  173 
(86  S.  W.  Rep.  602);  and  one  who  covenants  to  *'keep'* 
premises  in  good  repair  may  be  compelled  to  put  such 
premises  in  good  repair  where  they  were  out  of  repair  at 
the  time  the  covenant  was  made,  Miller  v.  McCardle,  19 
R.  I.  804  (88  Atl.  Rep.  445;  80  L.  R.  A.  682).  Where 
a  lease  of  a  warehouse  for  a  term  to  begin  on  a  future  day 
provided  that  there  should  be  no  abatement  of  specified  rent 
on  account  of  a  destruction  or  injury  of  the  property,  but  that 
the  lessor  should  rebuild  in  a  reasonable  time,  and  the  lessees 
were  to  keep  the  property  in  as  good  repair  as  when  turned 
over  to  them,  it  was  held  that  it  was  the  lessor's  duty  to  repair 
an  injury  to  the  property  occasioned  before  the  beginning  of 
the  term.  Lightfoot  v.  West,  98  Ga.  546  (25  S.  E.  Rep. 
587).  Construing  and  applying  the  statute  (Cal.  Code  Civ. 
Proc.,  §  1452),  providing  that  an  executor  **  must  keep  in 
good,  tenantable  repair  all  houses,  buildings  and  fixtures" 
upon  the  real  estate  belonging  to  the  estate,  it  is  held  that  an 
executrix  may  properly  claim  an  allowance  for  moneys 
expended  in  good  faith  for  the  repair  of  unsafe  buildings  on 
her  estate,  although,  on  .xccount  of  municipal  regulations, 
such  repairs  amounted  to  a  rebuilding.  In  re  Clos^  Estate 
110  Cal.  494  (42  Pac.  Rep.  971). 

Sec.  453.  Miscellaneous  notes.  A  landlord  is  not 
liable,  in  the  absence  of  a  contract  to  that  effect,  for  damages 
to  his  tenant's  goods  occasioned  by  leakage  which  resulted 
from  injuries  to  the  building  by  an  extraordinary,  unforeseen 
storm,  which  injuries  he  had  no  opportunity  to  repair.  Where 
liability  exists  in  case  of  injury  to  goods  the  measure  of  dam- 
ages is  the  difference  between  their  market  value  immediately 
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before  the  injury  and  tneir  market  value  immediately  after  the 
injury.  Brunswick  Grocery  Co.  \,  Spencer^  97  Ga.  764  (25 
S.  E.  Rep.  764) .  Damages  for  a  breach  of  a  landlord's  agree- 
ment to  furnish  water  for  irrigation,  whereby  his  tenant's  crops 
were  injured,  cannot  properly  be  determined  by  proof  of  the 
crops  which  could  have  been  raised  had  the  water  been  fur- 
nished according  to  theagreement  and  their  market  value,  with- 
out any  proof  as  to  the  cost  of  their  production,  harvesting  and 
marketing.     Knowles  y •  Leggeit ,        Colo.  App.  (48Pac. 

Rep.  154).  Where  a  landlord  obtains  a  judgment  for  posses- 
sion against  his  tenant  who  appeals  and  gives  bond  under  the 
statute  (Md.  Code,  Art.  68)  to  secure  the  rent  pending  the 
appeal  which  is  decided  against  the  tenant,  the  landlord,  by 
accepting  payment  of  the  rent  thus  secured,  does  not  waive 
his  right  to  regain  possession  under  his  judgment.  Hopkins 
V.  Holland,  84  Md,  84  (85  Atl.  Rep.  11). 
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Sec.  454.  What  constitutes  a  lease — Execution — 
Validity.  Merely  designating  an  instrument  as  a  lease  is  not 
conclusive  as  to  its  character  where  the  instrument  shows  by  its 
terms  that  it  is  a  different  kind  of  a  contract.  Si,  Joseph  d:  St, 
Louis R.  Co.y.  St.  Louis,  L  M.  <&  S.  By.  Co.,  185  Mo.  178  (86 
S.  W.  Rep.  602).  Particular  instrument  in  which  a  reservation 
by  a  grantor  of  the  absolute  title  to  a  portion  of  a  second  story 
of  a  building  was  held  to  amount  to  a  lease  which  terminated 
upon  the  destruction  of  the  building.  Leonard  v.  Reed^ 
Tenn.  (86  S.  W.  Rep.  581).     The  validity  of  a  lease 

under  seal  executed  by  one  member  of  a  firm,  in  the  firm  name, 
cannot  be  assailed  by  the  other  member  where  he  was  instru- 
mental in  procuring  the  lease  and  assented  to  its  execution. 
Bodey  v.  Cooper,  82  Md.  625  (84  Atl.  Rep.  862).  Particular 
facts  held  insufficient  to  show  the  execution  of  a  lease.  Stet- 
son V.  Brlggs,  114  Cal.  511  (46  Pac.  Rep.  608).     The  pro 
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visions  of  a  written  lease  cannot  be  avoided  by  proof  of  a  con- 
temporaneous parol  agreement.  Taylor  v.  Hunty  118  N,  C. 
168  (24  S.  E.  Rep.  859).  In  the  absence  of  statutory  author- 
ity county  commissioners  cannot  lease  rooms  in  a  court  house 
to  be  used  for  private  purposes.  State  ex  reL  Scott  v.  Hart^ 
144  Ind.  107  (43  N.  E.  Rep.  7 ;  83  L.  R.  A.  118).  A  lease  by 
a  railroad  company  of  property  not  connected  with  its  line  is 
not  permitted  by  the  statutes  of  Pennsylvania  and  will  not  be 
enforced -by  the  courts  of  that  state  although  both  parties  to  it 
are  foreign  corporations  and  such  lease  is  valid  under  the  laws 
of  their  native  state.  Van  Steuben  v.  Central  R,  Co.^  178 
Pa.  867  (85  Atl.  Rep.  992 ;  84  L.  R.  A.  577).  A  lease  of  an 
incompleted  building  for  such  a  term  of  years  as  to  require  a 
written  lease  under  the  statute  of  frauds,  "  from  the  comple- 
tion of  said  building,"  is  not  void  because  the  time  for  its 
commencement  is  uncertain  and  must  be  fixed  by  parol,  but  is 
a  valid  lease  in  prcesenti  for  a  term  to  commence  in  the  future, 
the  element  of  certainty  in  the  commencement  of  the  term 
being  satisfied  by  the  completion  of  the  building.  Hammond 
v.  Barton,  98  Wis.  188  (67  N.  W.  Rep.  412),  following  Col- 
dough  V.  Carpelesy  89  Wis.  289  (61  N.  W.  Rep.  886). 

Sec.  465.  Parol  leases.  Applying  Ala.  Code,  §  1782, 
subd.  1,  which  prohibits  parol  contracts  '*  not  to  be  performed 
within  one  year  from  the  making  thereof,"  it  is  held  that  a 
lease  of  land  for  a  year,  to  commence  in  the  future,  is  invalid 
and  will  not  support  an  action  to  recover  rent,  although  pay- 
able within  the  year.  Bain  v.  McDonald,  111  Ala.  269  (20 
So.  Rep.  77).  Where  there  has  been  part  performance  of  a 
parol  lease  within  the  statute  of  frauds  a  court  may  compel  its 
performance.  Hammond  v.  Barton,  98  Wis.  188  (67  N.  W. 
Rep.  412).  Taking  possession  and  paying  rent  under  a  parol 
lease  within  the  statute  of  frauds  is  sufficient  part  performance 
to  take  it  out  from  under  the  operation  of  the  statute.  A.  G. 
Rhodes  Furniture  Co.  v.  Weedon,  108  Ala.  252  (19  So.  Rep, 
818).  Where  a  lessor  repudiates  an  oral  lease  which  is 
within  the  statute  of  frauds  the  lessee  cannot  recover  of  him 
damages  for  expenditures  which  he  has  made  in  reliance  upon 
such  lease  but  which  were  not  required  by  it.  Leavitt  v. 
Stern,  159  111.  526  (42  N.  E.  Rep.  869). 


401  EPITOME    OF    CASES.  §  456 

Sec.  456.  Construction  of  leases.  A  provision  avoids 
ing  the  lease  in  case  of  default  by  the  lessee  inures  to  the 
benefit  of  the  lessor,  and  is  not  effective .  in  behalf  of  the 
lessee  unless  the  lessor  so  elects.  Edmonds  v.  Mounsey^  15 
Ind.  App.  899  (44  N.  £.  Rep.  196).  Where  the  lease  pro- 
vides that  upon  its  expiration  the  lessee  shall  deliver  up  the 
premises  to  the  lessor  in  as  good  condition  as  when  the  lessee 
entered  upon  them  ''  reasonable  use  "  and  wear  thereof,  and 
damages  by  the  elements,  excepted,  evidence  as  to  the  condi- 
tion, situation,  and  adaptation  of  land  for  a  particular  use, 
the  declarations  of  the  parties  as  to  the  use  to  which  the  land 
was  to  be  put,  and  that  it  had  no  rental  value  for  any  other 
purpose,  is  admissible,  to  show  the  intent  of  the  parties  in  the 
use  of  the  phrase  ''reasonable  use."  Bartels  v.  Brain^  18 
Utah,  162  (44  Pac.  Rep.  715).  The  rights  of  a  lessor  to  the 
use  of  an  irrigation  ditch  owned  and  maintained  in  common 
by  him  and  others  pass  to  his  lessee,  but  the  covenant  of  such 
a  lessor  to  defend  the  lessee  in  the  peaceful  and  quiet  posses- 
sion of  the  premises  does  not  bind  him  to  maintain  the  ditch» 
Stevens  v.  Wadlcigh^        Ariz.  (46   Pac.   Rep.  70).     A 

description  in  a  lease  as  ''the  house  and  premises  *  *  » 
known  or  designated  as  '  264  J.  Avenue,'  and  all  the  build- 
ings, outhouses  and  premises  of  said  place,  with  the  appurt- 
enances," will  not  include  buildings  and  outhouses  situated 
on  a  lot  adjoining  No.  264,  belonging  to  the  lessor,  in  the 
absence  of  a  mutual  understanding  to  that  effect,  although 
previous  occupants  of  the  leased  premises  had  used  such  build* 
ings  in  connection  with  lot  No.  264.  Morris  v.  Kettle^ 
N.  J.  £q.  (84  Atl.  Rep.  876) .  In  a  lease  which  reserves  an 
annual  rental  of  $2,700,  and  contains  a  covenant  of  the  lessee 
to  pay  the  said  rental  in  equal  quarterly  payments  of  $625 
each,  the  erroneous  division  of  the  reserved  rent  does  not  have 
the  effect  to  reduce  the  rent  to  $2,500.  Taken  as  a  whole,  a 
lease  thus  written  satisfactorily  shows  that  the  rent  reserved 
was  $2,700,  and  that  its  erroneous  subdivision  into  quarters 
was  merely  a  mathematical  mistake.  Smith  v.  Blake^  88  Me. 
241  (88  Atl.  Rep.  992).  Construction  of  a  particular  lease  ot 
a  market  stall  in  the  city  of  New  Orleans.  Economides  v. 
Hinricks,  48  La.  870  (19  So.  Rep.  124).  Construction  of  a 
oarticular  lease  in  which  a  wharf  was  held  to  pass  as  an 
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appurtenance  to  the  leased  premises.  Brown  v.  Car  keek  ^  14 
Wash.  448  (44  Pac.  Rep.  887).  For  construction  of  particu- 
lar lease  of  water  rights,  see  New  Sharon  Water  P.  Co.  v. 
Fletcher,  88  Me.  571  (84  Atl.  Rep.  522).  For  construction 
of  particular  lease  see  Hull  v.  Sanctuary ,  68  Vt.  57  (88  Atl. 
Rep.  899).  For  construction  of  particular  leases  giving  option 
to  purchase,  see  Duke  v.  Griffith,  18  Utah  861  (45  Pac.  Rep. 
276) ;  Hawes  v.  JFavor,  161  111.  440  (48  N.  E.  Rep.  1076). 

Sec.  457.  Construction  —  Provision  as  to  termina- 
tion. In  construing  a  lease  for  ten  years  which  provided 
that  it  might  be  terminated  at  the  expiration  of  five  years 
upon  the  lessor  giving  sixty  days'  notice,  and  paying  the  les- 
see for  his  improvements,  it  was  held  that  where  the  latter 
had  assigned  his  interest  to  a  stranger,  who  in  turn  assigned 
to  another,  the  lessor,  upon  giving  the  notice  required,  was 
not  bound  to  pay  to  the  lessee  the  value  of  the  aforesaid 
improvements  as  an  indispensable  condition  precedent  to  his 
right  to  terminate  the  lease,  but  that,  having  tendered  in  a 
court  of  equity  payment  for  the  improvements  to  whomso- 
ever should  be  entitled  to  such  amount  as  upon  an  accounting* 
should  be  found  due,  the  court  had  jurisdiction  to  declare  the 
lease  to  have  been  terminated  at  the  end  of  five  years  of  its 
existence,  and  grant  full  relief  between  the  parties  litigant. 
Estahrook  v.  Stevenson,  47  Neb.  206  (66  N.  W.  Rep.  286). 
Although  a  lease  for  a  term  of  years  spe<iified  that  upon  the 
lessee's  failure  to  pay  the  notes  given  therefor,  at  maturity, 
the  property  should  revert  to  the  lessor,  it  is  held  that  a  mere 
failure  of  the  lessee  to  pay  such  notes  did  not  revest  the 
estate  in  the  lessor  until  after  peaceable  entry  by  him,  or 
recovery  of  the  premises  in  an  action.  Peacock  d^  Hunt  Na-^ 
vol  Stores  Co.  v.  Brooks  Lum.  Co.,  96  Ga.  542  (28  S.  E.  Rep. 
885). 

Sec.  468.  Covenants  in  leases.  Covenants  are  con- 
strued most  strongly  against  the  covenantor.  Miller  v.  Mc* 
Cardie,  19  R.  I.  804  (88  Atl.  Rep.  445;  80  L.  R.  A.  682). 
Covenants  to  pay  rent  or  royalties  run  with  the  land.  Ed- 
monds V.  Mounsey,  15  Ind.  App.  899  (44  N.  E.  Rep.  196). 
Where  a  lessee  covenants  ^'  to  keep  the  fences  in  repair,  the 
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ttiaterial  for  which  to  be  furnished  by  the  lessor,"  the  measure 
»f  damages  for  the  lessor's  failure  to  furnish  the  materials  is 
\he  amount  paid  by  the  lessee  for  them.  IVood  v.  Sharfless^ 
174  Pa.  588  (84  Atl.  Rep.  819).  Particular  complaint  in 
action  for  breach  of  covenant  to  give  possession  held  sufficient. 
Loufer  v.  Stottlemyer,  16  Ind.  App.  221  (44  N.  E.  Rep. 
1008). 

Sec*  459.  Renewal  of  lease.  The  privilege  of  renewal, 
upon  the  giving  of  a  certain  notice,  in  a  lease  executed  to 
several  as  joint  lessees,  cannot  be  exercised  by  one  of  them. 
Howell  \.  Behler,  41  W.  Va.  610  (24  S.  E.  Rep.  646).  A 
covenant  in  a  lease  will  not  be  construed  as  providing  for 
perpetual  renewals  in  the  absence  of  clear  and  unequivocal 
language  to  that  effect.  Brush  v.  Beecher^  110  Mich.  597 
(68N.  W.  Rep.  420).  The  court  say:  ** Courts  will,  if 
possible,  so  construe  the  writing  as  to  avoid  a  perpetuity  by 
renewal.  Muhlenhrinck  v.  Pooler^  40  Hun.  526 ;  Bruce  v. 
Bank,  79  N.  Y.  154 ;  Rutgers  v.  Hunter,  6  Johns.  Ch.  215 ; 
Piggott  V.  Mason,  1  Paige  412 ;  Carr  v.  Ellison,  20  Wend.  177 ; 
Syms  V.  Major,  etc.,  105  N.  Y.  158  (11  N.  E.  Rep.  869;  Id., 
SON.  Y.  Super.  Ct.  289)." 

Sec.  460.  Subletting.  Where  a  lease  provides  that 
the  property  cannot  be  sublet  without  the  written  consent  of 
the  lessor's  agent,  a  cancellation  of  the  lease  cannot  be  had 
because  of  the  refusal  to  give  such  consent.  Hill  v.  Rudd,  99 
Ky.  178  (85  S.  W.  Rep.  270).  A  sublessee  holding  under  one 
whose  lease  prohibits  subletting,  but  does  not  provide  for  a  for- 
feiture on  account  of  it,  has  the  right  to  possession  as  against 
one  claiming  under  a  lease  from  the  original  lessor  executed 
after  the  sublease,  but  before  steps  were  taken  by  the  lessor  to 
<:;ancel  the  original  lease,  or  to  retake  possession.  Winkler 
V.  Gibson,  2  Kan.  App.  621  (42  Pac.  Rep.  987).  The  com- 
mon law  rule  that  the  lessor  has  no  right  of  action  on  any  of 
the  covenants  of  the  original  lease  against  a  subtenant  of  his 
lessee  has  been  modified  by  Mo.  Rev.  Stat.,  1889,  §§  6876, 6884, 
6888,  6889,  only  to  the  extent  of  permitting  such  an  action  in 
case  a  lien  is  sought  upon  crops  or  the  right  of  attachment 
exists.     St.  yoseph  d  St.  Z.  /?.   Co.  v.  St.  Louis,  I.  M.  <t  S. 
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Ry.  Co.,  185  Mo.  178  (86  S.  W.  Rep,  602).  See  opinion 
for  an  extensive  discussion  and  citation  of  authorities  upon 
the  distinction  between  the  assignment  of  a  lease  and  a  sub- 
lease. 

Sec.  461.  Assignment  of  leases.  Where  two  lessees 
covenant  ^^  not  to  assign  the  lease,  or  to  permit  any  assign- 
ment thereof  to  be  made,"  a  forfeiture  cannot  be  enforced  on 
account  of  an  assignment  of  his  undivided  half  interest  by  one 
of  said  lessees.  Randal  v.  Scatty  110  Cal.  590  (42  Pac.  Rep. 
976) .  An  assignment  of  a  lease  is  governed  by  the  same  rules 
as  a  sale  of  personal  property,  and  the  failure  of  the  assignor's 
title  is  a  good  defense  to  an  action  to  recover  the  purchase 
money  from  the  assignee.  In  such  case  the  assignee  may 
yield  possession  to  the  true  owner  on  his  demand,  without 
wailing  for  him  to  take  it  forcibly  or  by  lawful  proceeding. 
Jeffers  v.  Easton^  Eldridge  d  Co,^  118  Cal.  845  (45  Pac. 
Rep.  680).  In  the  absence  of  some  agreement  to  the  con- 
trary, the  lessor  who  assigns  his  lease  for  the  whole  term 
remains  liable  as  surety  for  his  assignee's  performance  of  the 
covenants  of  the  lease.    Dietz  v.  Kucks^         Cal.  (45  Pac. 

Rep.  882).  Citing,  Armstrong-  v.  Wheeler^  9  Cow.  88 ;  Bab- 
cock  V.  Scoville^  56  111.  461 ;  Salisburgv.  Shirley^  66  Cal.  228 
(5  Pac.  Rep.  104)  ;  Greenleaf  v.  Allen,  127  Mass.  248 ;  WiU 
son  V.  Ger hardly  9  Colo.  585  (18  Pac.  Rep.  705).  Acqui- 
escence in  the  assignment  of  a  lease  and  the  acceptance  of  rent 
from  the  assignee  does  not  release  the  original  lessee  from  his 
liability.  Lovejoy  v.  McCarty,  94  Wis.  841  (68  N.  W.  Rep. 
1003).  Whenever  a  lessee  transfers  and  assigns  the  whole 
term  for  which  he  has  leased  premises,  reserving  no  rever- 
sionary interest  whatsoever  to  himself,  the  right  of  re-entry 
for  a  breach  of  a  condition  subsequent  is  not  reserved  or 
retained,  for  the  reason  that  the  right  of  re-entry  cannot  exist 
as  an  independent  condition  but  only  as  an  incident  to  an 
estate  or  interest  for  the  protection  of  which  it  is  reserved. 
Ohio  Iron  Co.  v.  Auburn  Iron  Co,,  64  Minn.  404  (67  N.  W. 
Rep.  221).  A  voluntary  assignment  made  by  a  lessee  for  the 
benefit  of  his  creditors  is  a  violation  of  a  provision  in  his 
lease  that  he  ^' shall  not  assign  this  lease,  or  let  or  underlet 
said  premises,  or  any  part  thereof,  without  the  written  consent 
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of  the  lessor,"  for  which  the  lessor  may  declare  a  forfeiture ;  and 
his  right  to  so  declare  a  forfeiture  is  not  waived  by  his  accept- 
ing rent  from  the  assignee  for  the  use  of  the  premises  before  he 
had  made  any  election  to  refuse  or  accept  the  lease.  Medinah 
Temple  Co.  v.  Currey,  162  111.  441  (44  N.  E.  Rep.  889;  58 
Am.  St,  Rep.  820).  An  implied  covenant  to  pay  rent  cannot 
be  discharged  by  the  mere  assignment  of  the  lease  without  the 
lessor's  consent.  Consumers^  Ice  Co.  v.  Bixler^  84  Md.  487 
(85  Atl.  Rep.  1086).  For  an  extensive  discussion  and  cita- 
tion of  authorities  upon  the  distinction  between  the  assign- 
ment of  a  lease  and  a  sublease,  see  St.  Joseph  d:  St,  L.  R,  Co. 
V.  St.  Louis,  I.  M.  £  5.  Ry,  Co.,  185  Mo.  178  (86  S.  W.  Rep. 
602). 

Sec*  462.  Assignment  of  lease  —  Liability  of  as- 
signee. **  An  actual  entry  upon  the  demised  premises  by  an 
assignee  of  the  lessee  is  not  required,  in  order  to  charge  him 
with  the  performance  of  covenants  running  with  the  land ; 
for  by  accepting  an  interest  under  the  conveyance  he  incurs 
all  the  responsibility  connected  with  the  estate,  as  if  he  had 
taken  possession  in  fact."  Edmonds  v.  Mounsey,  15  Ind. 
App.  899  (44  N.  E.  Rep.  196).  Citing,  Walton  v.  Cronlfs 
Adm'r,  14  Wend.  68;  Walker  v.  Reeves,  2  Doug.  461, 
note;  Williams  v.  Bosanquet,  1  Brod.  &  B.  288,  over- 
ruling Eaton  V.  Jaques,  2  Doug.  455 ;  Burton  v.  Barclay,  7 
Bing.  745;  Cook  v.  Harris,  1  Ld.  Raym.  867;  Babcock  \. 
Scoville,  56  111.  461 ;  Board,  etc.,  of  St.  JLouis  Public  Schools 
V.  Boatman'* s  Ins,  £  Trust  Co.,  5  Mo.  App.  91 ;  Smith  v. 
Brinker,  17  Mo.  148  (57  Am.  Dec.  265)  ;  Willi  v.  Dryden, 
52  Mo.  819;  University  of  Vermont  v.  Joslyn,  21  Vt.  52;  1 
Wood,  Landl.  &  Ten.  §  882 ;  2  Piatt,  Leases,  422 ;  1  Woodf . 
Landl.  &  Ten.  260;  Damainville  v.  Mann,  82  N.  Y.  197  (88 
Am.  Dec.  824).  An  assignee  of  a  mineral  lease  takes  sub- 
ject to  the  right  of  the  lessor  to  enforce  a  forfeiture  for  non- 
payment of  the  royalties  and  with  notice  of  the  state  of  the 
payments.  Comegys  v.  Russell,  175  Pa.  166  (84  Atl.  Rep. 
657).  An  assignee  of  an  oil  and  gas  lease  is  bound  by  an 
acceptance  thereof  to  perform  its  covenants  to  pay  rent  and 
royalties.  Breckenridge  v.  Parrott,  15  Ind.  App.  411  (44 
N.  E.  Rep,  66) ;  Edmonds  v.  Mounsey,  15  Ind.  App.  899  (44 
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N.  E.  Rep.  196).  In  the  last  case  it  is  held  that  actual  entry 
upon  the  demised  premises  by  the  assignee  is  not  required 
in  order  to  create  this  liability.  Citing,  JFennell  v.  Guffey^ 
189  Pa.  St.  841  (20  Atl.  Rep.  1048)  ;  Fennell  v.  Guff,^, 
165  Pa.  St.  88  (25  Atl.  Rep.  785)  ;  Springer  v.  Gas  Co,,  145 
Pa.  St.  480  (22  Atl.  Rep.  986)  ;  Aderhold  v.  Supply  Co., 
158  Pa.  St.  401  (28  Atl.  Rep.  22). 

Sec.  463.  Destruction  of  property  which  les&ee 
has  an  option  to  purchase — Right  to  insurance.  Where 
leased  property  insured  in  the  name  of  the  lessor,  which  the 
lessee  has  an  option  to  purchase,  is  destroyed  by  fire,  the 
lessor  receiving  the  insurance  money  and  applying  only  a  por* 
tion  of  it  to  the  restoration  of  the  premises,  the  lessee,  upon 
exercising  his  option  to  purchase,  is  entitled  to  have  the 
balance  of  the  insurance  money  credited  on  the  purchase 
price.  Williams  v.  Lillcy,  67  Conn.  50  (84  Atl.  Rep.  765; 
87  L.  R.  A.  150). 

Sec.  46^.  Miscellaneous  nptes.  A  leasehold  estate  is 
personal  property.  Jcffers  v.  Easton,  Eldridge  iJb  Co.^t  1X8 
Cal.  845  (45  Pac.  Rep.  680).  Equity  will  not  reform  a  lease 
in  order  that  a  forfeiture  may  be  enforced  thereunder.  Morris 
V.  Kettle,  N.  J.  Eq.  (84  Atl.  Rep.  876).  One  who  takes 
a  lease  of  premises  upon  which  an  attachment  has  been  levied 
holds  subject  to  the  result  of  the  attachment  proceedings. 
Kingv.  Wilson,  54  N.  J.  Eq.  247  (84  Atl.  Rep.  894).  For 
consideration  of  particular  instrument  executed  by  remainder* 
men  to  a  life  tenant  empowering  her  to  lease  the  property,  see 
Taussing  v.  Reel,  184  Mo.  580  (84  S.  W.  Rep.  1104).  A 
lessee  and  his  sublessee  are  liable  to  a  lessor  for  damages  to  a 
building  by  fire  resulting  from  their  use  of  the  same  in  viola* 
tion  of  the  lease.  Anderson  v.  Miller,  96  Tenn.  85  (88  S.  W. 
Rep.  615;  54  Am.  St.  Rep.  812;  81  L.  R.  A.  604).  Where 
a  lease  does  not  purport  to  bind  the  heirs  of  the  parties,  it 
terminates  upon  their  death.  Brush  v.  £eechcr,l\0^1\c\i. 
597  (68  N.  W.  Rep.  420).  A  corporation  taking  possession 
and  paying  rent  under  a  lease  executed  by  its  ofRcers  without 
authority  thereby  ratifies  it.  yenet  v.  Alhers,  Colo.  App» 
(48  Pac.  Rep.  452).    A  statute  (Wash.  Laws  1891,  p. 
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179)  imposing  a  penalty  upon  a  lessee  who  wrongfully  holds 
possession  after  breach  of  his  lease  and  notice  to  quit  does  not 
impair  the  obligation  of  contracts,  as  to  existing  leases. 
IVoodward  v.  Winehill,  14  Wash.  894  (44  Pac.  Rep.  860). 
An  injunction  will  not  be  granted  a  lessor  to  prevent  his  lessee 
from  enjoying  the  use  of  alterations  made  in  the  building 
without  authority,  but  which  do  no  material  injury,  where  he 
has  a  right  to  sue  for  a  breach  of  the  lease  or  to  terminate  it 
for  violation  of  its  provisions.  Brorivn  v.  Niles^  165  Mass. 
276  (48  N.  £.  Rep.  90).  Particular  misrepresentations  made 
by  agent  of  lessor  held  not  sufficient  grounds  for  rescinding  a 
lease.  '  Merritt  v.  Dufur,  99  la.  211  (68  N.  W.  Rep.  558). 
So.  Dak.  Comp.  Laws,  §§  1861-1869,  construed  and  applied — 
granting  ferry  license  by  county  commissioners.  Nixon  v. 
Reid,  8  S.  Dak.  507  (67  N.  W.  Rep.  57;  82  L.  R.  A.  815). 
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Sec.  465.      Revocation  of  license — Improvements. 

Where  valuable  improvements  have  been  constructed  upon 
lands  in  pursuance  of  a  revocable  parol  license  equity  may 
impose  as  a  condition  of  such  revocation,  that  the  licensee 
™ay  remove  his  improvements,  if  that  can  be  accomplished 
Without  material  loss,  or  if  not,  that  the  licensor  shall  make  just 
compensation  therefor,  as  the  circumstances  of  the  case  may 
'•eguire.     Flick  v.  Bell,  115  Cal.  555  (42  Pac.  Rep.  818).     A 
S'^'ant  of  an  interest  coupled  with  a  license  may  render  it  irre- 
vocable.    McLcod  v.  Dial,  68  Ark.  10  (87  S.  W.  Rep.  806). 
Under  1  Hill's  Ann.  Wash.  Code,  §  1422,  providing  that  all  con- 
^y^iices  of  any  interest  in,  and  all  contracts  creating  any 
^^Tkbrance  on  real  estate,  shall  be  by  deed,  a  verbal  license 
^^joy  permanent  privileges  on  the  land  of  the  licensor  is 
^^^able  at  his  will,  though  money  has  been  expended  thereon 
^     'tVie   licensee.     Hathaway  v.    Takima    Water,   Light    d^ 
^^^'^er  Co.,  14  Wash.  St.  469  (44  Pac.  Rep.  896 ;  58  Am.  St. 
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Rep.  874).  Citing  Crosdale  v.  Lonigan,  120  N.  Y.  604  (29 
N.  E.  Rep.  824). 

Sec.  466.     Title  of  licensee  under  revocable  license. 

In  Wisconsin  it  is  held  by  a  divided  court  that  a  licensee  under 
an  unrevoked  license  to  cut  and  remove  timber  for  which  he 
has  paid  full  value,  has  sufficient  title  in  the  timber  covered 
by  his  license  to  support  replevin  for  the  timber  when  wrong- 
fully cut  by  a  trespasser.  Keystone  Lumber  Co.  v.  Kolman^ 
94  Wis.  465  (69  N.  W.  Rep.  165 ;  59  Am.  St.  Rep.  905 ;  84 
L.  R.  A.  821).  The  court  say  :  "  This  question  does  not  seem 
to  have  been  often  passed  upon  by  the  courts.  The  case  of 
Gamble  v.  Cook,  106  Mich.  561  (64  N.  W.  Rep.  482),  seems 
to  be  in  point.  In  that  case  it  was  held  by  the  supreme  court 
of  Michigan  that  a  vendee  in  a  land  contract,  which  gave  him 
the  right  of  possession,  and  to  cut  and  remove  timber,  had 
title  in  the  timber  sufficient  to  maintain  replevin  for  timber 
cut  by  a  mere  trespasser.  No  doubt,  in  that  case  the  legal 
title  to  the  timber  was  in  the  vendor  until  severance  by  the 
trespasser.  No  reason  is  perceived  why  that  case  is  not  sound 
in  principle.  The  trespasser  gets  no  legal  title  or  right  in  the 
timber  through  his  wrongful  act,  as  against  any  person  who 
has  a  legal  right  or  interest  in  it.  The  licensor  has  no  just 
claim,  for  he  has  sold  it  and  has  had  his  pay.  He  makes  no 
claim.  He  is  not  injured.  To  preserve  the  fiction  of  legal 
title  in  him,  beyond  the  severance,  can  have  no  other  effect 
than  to  obstruct  justice.  In  justice,  the  severed  timber  should 
belong  to  the  licensee,  who  has  bought  and  paid  for  it.  He 
might  have  employed  the  trespasser  to  cut  and  remove  it.  In 
that  case  there  would  be  no  doubt  that  the  title  to  the  severed 
timber  would  be  in  him.  No  reason  is  perceived  why,  when 
the  timber  is  cut  by  one  unauthorized,  the  licensee  may  not  at 
once  assume  possession  of  it  ;  why  he  may  not  adopt  the  act 
of  the  wrongdoer,  in  the  severance,  as  his  own,  and  ratify,  so 
to  speak,  the  unauthorized  act — somewhat  in  analogy  to  the 
principle  by  which  the  unauthorized  acts  of  agents  are  ratified 
or  a  tort  is  waived.  That  view  has  the  merit,  at  least,  of 
doing  complete  justice  among  the  parties." 
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Sec.  467.  Judgment  lien — Estate  to  which  it  attaches. 
Where  a  judgment  debtor  takes  in  himself  in  trust  for  another 
the  title  to  property  purchased  after  the  rendition  of  a  judg- 
ment, the  consideration  of  such  judgment  not  having  any  refer- 
ence to  the  real  estate  in  question,  such  property  held  not  subject 
to  the  lien  of  such  judgment.  Baird  v.  Williams^  4  Okla. 
173  (44  Pac.  Rep.  217).  Section  78,  Ch.  70,  p.  871,  Code 
Civ.  Proc.,  Stat.  Okla.,  1890,  construed  in  connection  with 
Chap.  69,  Art.  6,  §  9,  Stat.  1890,  means  that  real  property  is 
liable  only  to  all  judgments  and  attachments  against  the  actual 
owner,  unless  the  title  to  the  property  should  in  fact  be  taken 
in  the  name  of  another  than  the  actual  owner,  should  be  sold 
under  execution,  and  to  an  innocent  purchaser  for  value  and 
without  notice  of  the  trust  or  unless  the  trustee  should  encumber 
such  real  property  by  mortgage  or  judgment  for  value  advanced 
upon  the  security  of  such  encumbrance.  Baird  et  al  v. 
Williams,  4  Okla.,  178  (44  Pac.  Rep.  217).  A  judgment 
creditor  of  a  married  man  is  not  entitled  to  have  his  judgment 
made  a  general  or  specific  lien  upon  the  husband^s  one-third 
interest  in  the  real  property  of  the  wife  during  coverture. 
Sudbo  V.  Rusten,  66  Minn.  108  (68  N.  W.  Rep.  518).  One 
whose  name  is  inserted  in  a  deed  by  mistake  and  who  conveys 
to  the  intended  grantee,  upon  discovery  of  such  mistake,  does 
not  acquire  any  interest  in  the  land  to  which  the  lien  of  a 
judgment  against  him  could  attach.  Bucknell  v.  Deering,  99 
la.  548  (68  N.  W.  Rep.  825).  In  Nebraska,  a  judgment  in 
the  district  court  is  not  a  lien  upon  an  equitable  interest  in 
real  estate  of  the  debtor.  First  Nat,  Bank  v.  Tighc,  49  Neb. 
299  (68  N.  W.  Rep.  490).  One  who  acts  as  a  mere  conduit 
through  which  title  to  land  is  transferred  from  one  to  another 
does  not  acquire  any  interest  to  which  the  lien  of  a  judgment 
against  him  can  attach.     Roberts  v.   Robinson,  49  Neb.  717 
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(68  N.  W,  Rep.  1085;  59  Am.  St.  Rep.  567).  A  judgment 
lien  attaches  merely  to  the  interest  of  the  judgment  debtor  in 
the  land,  and  nothing  more.  Smith  v.  Savage j  8  Kan. 
App.  556  (48  Pac.  Rep.  847).  The  holderof  a  judgment  lien 
cannot  acquire  a  greater  interest  in  land  than  his  debtor  posses- 
sed. Coldiron  v.  Asheville  Shoe  Co.,  98  Va.  864  (25  S.  E.  Rep. 
288). 

Sec.  468.  Judgment  lien — As  to  when  it  attaches — 
Revivor — Indexes.  While  a  default  judgment  is  standing 
on  the  docket  upon  a  motion  to  set  it  aside,  made  the  next 
day  after  the  rendition  of  the  judgment,  it  is  not  a  final  judg- 
ment so  as  to  be  a  lien  on  the  judgment  debtor's  real  estate 
prior  to  the  lien  of  other  subsequent  final  judgments  rendered 
against  him  before  the  disposition  of  the  motion  by  the  court. 
Crane  v.  Richardson^  78  Miss.  254  (18  So.  Rep.  542).  A 
decree  of  divorce  adjudging  alimony  against  the  husband 
operates  as  a  judgment  against  him  and  a  lien  on  his  real 
estate  in  the  county,  though  the  property  was  not  specifically 
described  in  the  bill  or  decree.  Hall  v.  Harrington^  Colo. 
App.  (44  Pac.  Rep.  865).     In  North  Corolina  a  justice 

judgment  when  duly  docketed  in  the  ofRce  of  the  clerk  of  the 
superior  court,  becomes  a  judgment  of  the  superior  court  to 
all  intents  and  purposes,  and  is  a  lien  on  all  the  real  estate  of 
the  defendant  in  the  county  where  it  is  docketed,  which  con- 
tinues for  ten  years  from  the  date  of  the  docketing.  Dysart 
V.  Brandcrth,  118  N.  C.  968  (28  S.  E.  Rep.  966).  A  statute 
(S.  &  B.  Ann.  Wis.  Stat.,  §  2905a)  which  provides  that  "  a 
judgment  or  decree  aiTecting  real  estate  shall  only  be  a  lien 
from  the  time  it  is  actually  docketed,"  does  not  apply  to  a 
judgment  foreclosing  a  mortgage  for  the  reason  that  it  does 
not  create  a  lien,  but  merely  enforces  a  lien  previously  created 
by  the  mortgage  itself.  Huntington  v.  Meyer,  92  Wis.  557 
(66  N.  W.  Rep.  500).  A  judgment  of  foreclosure  rendered 
without  the  filing  of  lis  pendens  required  by  S.  &  B.  Ann. 
Wis.  Stat.,  §  8187,  is  good  on  collateral  attack.  Huntington  v. 
Meyer,  92  Wis.  557  (66  N.  W.  Rep.  500).  In  Virginia  it  is 
held  that  a  judgment  creditor  may  maintain  his  suit  in  a  court 
of  equity  against  the  heirs  to  subject  the  real  estate  of  the 
decedent  to  the  payment  of  his  debt,  without  having  revived 
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his  judgment  at  law  against  the  personal  representative. 
James  v.  Life,  92  Va.  702  (24  S.  E.  Rep.  275).  Under  the 
Pennsylvania  statute,  Act  of  Feb.  24,  1884,  §  25,  it  is  held 
that  the  lien  of  a  judgment,  existing  against  a  decedent  at  the 
time  of  his  death,  need  not  be  revived  every  five  years  as 
against  his  heirs  and  devisees.  Colenhurg  v.  Venter,  178  Pa. 
St.  118  (88  Atl.  Rep.  1(>46)-  Construing  N.  C.  Code,  §  488, 
requiring  an  index  and  cross  index  of  judgment  liens  it  is  held 
that  where  there  are  several  judgment  debtors  in  a  docketed 
judgment,  the  index  should  and  must  specify  the  name  of 
each  one,  but  it  is  not  necessary  that  a  judgment  be  indexed 
as  to  more  than  one  of  several  plaintiffs.  Hahn  v.  Mosely^ 
119  N.  C.  78  (25  S.  E.  Rep.  718). 

Sec.  469.  Judgment  liens — Priority  of  liens.  In 
Louisiana,  where  several  parties  have  obtained  and  recorded 
judgments  against  a  common  debtor,  who,  prior  to  the  obtaining 
of  the  judgments,  made  a  fraudulent  conveyance  of  his  property, 
on  the  return  of  the  property  to  the  debtor  the  judgments  will 
rank  according  to  the  date  of  their  recording.  Schwahacher 
V.  Leihrook,  48  La.  821  (19  So.  Rep.  758).  A  personal  judg- 
ment rendered  against  a  mortgagor,  in  an  action  to  foreclose 
a  mortgage,  becomes  a  lien  on  all  the  real  estate  of  the  judg- 
ment debtor  in  the  county,  and  is  superior  to  the  lien  of  a 
prior  judgment  against  the  same  defendant,  on  which  no  exe- 
cution has  ever  been  issued,  where  more  than  one  year  had 
elapsed  from  the  date  of  its  rendition  to  the  first  day  of  the 
term  of  court  in  which  the  personal  judgment  was  rendered  in 
the  foreclosure  proceeding.  Thompson  v.  Hubbard,  Kan, 
App.  (44  Pac.  Rep.  1095).     Under  West  Virginia  Code, 

1891,  ch.  189,  §  7,  it  is  held  that  a  "  convention  of  lienholders," 
on  publication  of  notice  to  all  lienholders  to  present  their  liens 
against  the' land  of  a  party,  will  not  bar  the  purchase-money 
lien  of  a  vendor  of  such  land,  who  retains  the  legal  title  and 
who  is  not  an  actual  party  to  the  suit.  Nor  is  a  lien  reserved 
in  a  deed  passing  title  barred  by  such  convention,  unless  its 
owner  be  an  actual  party.  Benson  v.  Snyder,  42  W.  Va.  228 
(24  S.  E.  Rep.  880).  The  rights  of  an  attaching  creditor, 
with  knowledge  of  facts  which,  on  further  inquiry,  would 
have  resulted  in  the  knowledge  of  a  third  person's  unrecorded 
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deed  to  the  property  levied  on,  are  inferior  to  those  of  the  pur- 
chaser under  the  deed.  Campbell  v.  First  Nat.  Bank^  22 
Colo.  177  (48  Pac.  Rep.  1007).  A  judgment  creditor,  with- 
out actual  notice,  is  in  the  same  position  as  a  bona  -fide  pur- 
chaser, and  the  lien  of  his  docketed  judgment  takes  precedence 
over  the  equities  of  a  grantee  or  mortgagee  to  have  his  deed  or 
mortgage  reformed.  Bank  of  Ada  v.  Gullikson^^yLxnvi.  91 
(66  N.  W.  Rep.  181). 

In  Colorado  no  distinction  is  made  between  judgment 
liens  and  attachment  liens,  as  to  time  of  enforcing  same. 
Floyd  v.   Sellers^        Colo.  App.  (44   Pac.  Rep.  878). 

Where  a  lien  created  by  a  contract  and  a  lien  created  by 
statute  attach  to  property  at  the  same  time  the  latter  has 
superiority.  Watson  v.  May,  62  Ark.  485  (85  S.  W.  Rep. 
1108).  In  Kansas,  an  unrecorded  deed  takes  precedence  over 
a  judgment  lien  acquired  after  the  execution  and  delivery  of 
the  deed,  but  before  the  same  was  recorded,  although  the 
judgment  creditor  has  no  notice  of  the  deed.  Smith  v.  Savage, 
8  Kan.  App.  556  (48  Pac.  Rep.  847).  Under  Va.  Code, 
§  8567,  a  judgment  becomes  a  lien  and  has  priority  from 
the  first  moment  of  the  day  on  which  it  is  confessed  or  ren- 
dered. Hockman  v.  Hockman^  98  Va.  455  (25  S.  E.  Rep. 
584;  57  Am.  St.  Rep.  816).  The  case  of  Donovan  v.  Sim- 
mons, 96  Ga.  840  (22  S.  E.  Rep.  966),  epitomized  in  Vol.  IV, 
§  448,  construing  Ga.  Acts  1889,  p.  106,  followed.  Griffith 
V.  Posey,  98  Ga.  475  (25  S.  E.  Rep.  515).  Where  a  devise 
of  lands  was  made  to  a  widow  to  hold  in  trust  for  the  main- 
tenance and  education  of  herself  and  children,  the  will  provid- 
ing that  the  devisees  should  have  a  division  of  the  estate 
according  to  the  rules  of  descent,  each  child  to  have  one-half 
of  his  portion  upon  becoming  of  age  and  the  balance  after 
there  was  no  possibility  of  litigation  against  the  estate,  it  was 
held  that  when  they  reached  majority  the  children  could  quit- 
claim their  interests  to  the  widow  before  the  making  of  a 
division  and  she  could  subsequently  give  a  mortgage  on  the 
land  which  would  have  priority  over  claims  of  persons  furnish- 
ing necessaries  for  the  maintenance  of  herself  and  children. 
Stern  v.  Hampton,  78  Miss.  555  (19  So.  Rep.  800).  The 
charge  or  license  exacted  for  the  privilege  of  selling  intoxicat- 
ing liquors  under  la  Acts,  25th  Gen.  Assem.,  ch.  62,  §  1,  and 
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which  is  by  that  statute  made  ''a  perpetual  lien. upon  all 
property,  both  real  and  personal,  used  or  connected  with  the 
business,"  is  not  superior  to  a  mortgage  lien  existing  at  the 
time  the  lien  declared  by  the  statute  attaches.  Smith  v.  Skaw^ 
97  la.  640  (66  N.  W.  Rep.  898). 

Sec.  470.  Extent  of  judgment  liens.  The  statutory 
period  for  the  lien  of  a  judgment  is  not  extended  by  the  levy 
of  an  execution  and  the  filing  of  a  creditor's  bill,  nor  by  a 
stipulation  contained  in  the  judgment  that  the  execution  shall 
not  issue  for  a  certain  time.  Gardenhire  v.  King^  97  Tenn. 
585  (87  S.  W.  Rep.  548).  The  court  upon  setting  aside  a 
mere  money  judgment,  has  no  power  to  continue  in  exist- 
ence the  judgment  lien  of  the  judgment  set  aside,  in  order 
that  it  may  attach  to  such  judgment  as  subsequently  may  be 
rendered  in  the  same  cause.  Farmer^ s  Loan  dh  T,  Co.  v. 
Killinger,  46  Neb.  677  (66  N.  W.  Rep.  790).  Sec.  460,  2d 
Hill's  Code,  Wash.,  as  to  lien  of  judgments  on  real  estate, 
does  not  extend  the  lien  to  property  previously  conveyed  by 
the  debtor  to  his  wife  by  deed  valid  and  binding  between 
the  parties.  Saivtelle  v.  Weymouth ^  14  Wash.  St.  21  (48 
Pac.  Rep.  1101). 

Sec.  471.  Attachment  liens  —  Loss  or  waiver  of 
liens.  Proceedings  in  attachment  for  the  collection  of  a 
debt  are  a  rank  and  stringent  remedy  given  by  statute  under 
certain  conditions ;  and  in  order  to  seize  and  hold  the  property 
of  the  debtor  and  acquire  a  valid  lien  thereon  before  judgment, 
the  statute  must  be  strictly  followed  in  obtaining  the  order  and 
in  the  service  of  the  same.  Harding  v.  Guaranty  Z.  £  7T 
Co.^  8  Kan.  App.  519  (48  Pac.  Rep.  885).  The  lien 
of  an  attaching  creditor,  acquired  by  attachment  of  real 
estate,  the  title  to  which  is  in  his  debtor,  although  the  attach- 
ment is  made  without  notice  that  his  debtor  had  conveyed 
it  to  a  bona  Jide  purchaser,  is  defeated  by  actual  notice  of 
such  conveyance,  received  before  he  levies  his  execution 
thereon,  or  has  lawfully  applied  it  in  satisfaction  of  his  debt; 
that  until  such  application  he  has  parted  with  nothing  on 
faith  of  the  title  being  in  his  debtor,  and  stands  in  the  rights 
of  his  debtor.    Reynolds  v.  Haskins,  68  Vt.  426  (85  Atl.  Rep. 
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849).  The  right  of  attachment  as  against  property  liable  for 
the  debt  is  not  waived  or  lost  by  proceedings  to  attach  other 
property.  Alabama  Marble  d-  Stone  Co.  v.  Chattanooga 
Marble  £  Stone   Co.,         Tenn.  (37  S.  W.  Rep.  1004). 

A  judgment  creditor  does  not  lose  the  lien  of  his  judgment  by 
advising  the  deMor  to  make  a  fraudulent  conveyance  of  the 
land  upon  which  said  judgment  is  a  lien.  Ftdler  v.  "John, 
178  Pa.  112  {85  Atl.  Rep.  976).  HilU'  Ann.  Ore.  Laws,  § 
161,  construed  and  applied~^ischarge  of  attachment  liens. 
First  Nat.  Bank  v.  Mullaney,  29  Ore.  268  (45  Pac.  Rep. 
796).  The  effect  of  a  sale  of  land  on  execution  is  to  destroy 
all  liens  which  are  subsequent  to  the  lien  of  the  judgment 
upon  which  the  execution  was  issued.  Floyd et  al.  v.  Sellers, 
Colo.  App.  (44  Pac.  Rep.  87S). 

Sec.  472.  Equitable  liens  and  enforcement.  One  who 
has  an  equitable  lien  upon  the  land  to  secure  the  payment  of 
a  legacy,  cannot  recover  from  the  holder  of  the  legal  title  the 
amount  of  a  policy  of  insurancewhich  had  been  collected  by 
such  legal  owner.  Such  lienholder  cannot  recover  the  rents 
and  profits  which  have  accrued  while  the  land  was  held  by  the 
legal  owner.  Wliitehousc  v.  Cargill,  88  Me.  479  (84  Atl.  Rep. 
276).  Attorneys  have  no  lien  upon  real  estate  attached  In  a 
divorce  proceeding  by  a  wife  who  dismisses  her  suit  before 
issues  are  joined.     Garden  v.  Carden,  Tenn.  (87  S 

W.  Rep.  1022).  Whenever  a  creditor  has  a  trust  in  his  favor, 
or  a  lien  upon  property  for  the  debt  due  him,  he  may  go  into 
equity,  without  eKhausting  legal  processes  or  remedies.  Hyan 
V.  Spieth,  18  Mont.  45  (44  Pac.  Rep.  408).  Citing,  Tuppon 
■V.Evans,  11  N.  H.  811;  Holt  v.  Bancroft,  80  Ala.  198. 
Where  the  grantee  accepts  a  conveyance  of  land  in  considera- 
tion of  his  rendering  certain  services  to  the  grantor  and  he 
fails  to  do  GO,  whereby  the  grantor  is  damaged,  the  grantor  is 
entitled  to  alien  on  the  land  to  secure  the  payment  of  the 
damages.  Miller  v.  Denny,  99  Ky.  58  (84  S.  W.  Rep.  1079). 

Sec.  473.  Lris  pendens  statutes  applied  and  con- 
strued. A  lis  pendens  filed  under  Mont.  Code,  Civ.  Proc. 
1S87,  ^  70,  in  a  suit  to  reform  a  description  io  a  mortgage  does 
not  alfect  the  title  of  a  bona  fide  grantee  of  the  premises  who 
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acquired  his  title  before  the  filing  of  the  lis  pendens  but  did 
not  record  it  until  after  that  time.  Baker  v.  Bartlett^  18 
Mont.  446  (45  Pac.  Rep.  1084;  56  Am.  St.  Rep.  594).  Con- 
sidering  the  amendment  to  the  Nebraska  lis  pendens  statute 
(Code  Civ.  Proc,  §  85)  made  by  Sess.  Laws  1887,  p.  648,  it 
is  held:  (1)  That  so  much  of  said  amendment  as  makes  a 
lis  pendens  filed  at  the  commencement  of  an  action  or  cross 
action  affecting  the  title  to  real  estate  constructive  notice  of 
such  action  to  all  persons,  not  parties  thereto,  who  thereafter 
deal  with  the  subject-matter  thereof,  is  valid ;  (2)  that  so 
much  of  such  amendment  as  makes  a  lis  pendens  filed  at  the 
commencement  of  an  action  or  cross  action  affecting  the  title 
to  real  estate,  or  a  lis  pendens  filed  at  any  time  after  the  com- 
mencement of  such  action  or  cross  action,  constructive  notice 
of  such  action  to  the  holders  of  liens,  incumbrances,  or  con* 
veyances  of  said  real  estate  executed  prior  to  the  filing  of  such 
lis  pendens^  is  unconstitutional  and  void.  Sheasley  v.  Keens ^ 
48  Neb.  57  (66  N.  W.  Rep.  1010).  The  benefit  of  a  lis  pen- 
dens may  be  lost  by  an  unreasonable  delay  in  the  prosecution 
of  the  action  or  in  reviving  it  after  a  dismissal.  Pipe  v.  yor- 
dan,  22  Colo.  892  (45  Pac.  Rep.  871 ;  55  Am.  St.  Rep.  188). 
The  court  refers  to  the  following  cases :  Hayes  v.  Noursey 
114  N.  Y.  595  (22  N.  E.  Rep.  40;  11  Am.  St.  Rep.  700)  ; 
Trimble  v.  Bothhy,  14  Ohio  109  (45  Am.  Dec.  526)  ;  Skive- 
leys  Heirs  v.  yonesy  6  B.  Mon.  274 ;  Byhee  v.  Summers^  4 
Or.  854;  Hammond  v.  Paxton,  58  Mich.  898  (25  N.  W.  Rep. 
821)  ;  Durand  v.  Lord,  115  111.  610  (4  N.  E.  Rep.  488). 

Sec.  474.  Pendente  lite  purchasers.  K  pendente  lite 
purchaser  is  as  conclusively  bound  by  a  decree  affecting  prop- 
erty specifically  involved  as  if  he  had  been  a  party  from  the 
beginning.  Wilfong  v.  Johnson,  41  W.  Va.  288  (28  S.  E. 
Rep.  780)  ;  Elizabethport  Cordage  Co,  v.  Wkitlock,  87  Fla. 
190  (20  So..  Rep.  255).  A  creditor  in  good  faith  acquiring 
his  mortgage  from  the  recorded  owner  is  not  affected  by  the 
fraud  of  the  vendor  or  vendee,  practiced  in  the  conveyance  of 
the  title.  The  right  of  such  mortgage  creditor  to  seize  and 
sell  the  property  is  not  affected  by  the  suit  of  the  wife  of  the 
vendor  to  annul  the  sale  on  the  ground  it  was  a  fraud  on  her 
rights,  the  suit  being  directed  not  against  the  mortgage  cred* 
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itor,  but  only  against  the  reputed  heir  of  the  husband.  Lac- 
cassaigne  v,  Abraham^  48  La.  1160  (20  So.  Rep.  672).  Pen- 
dente  Hie  purchasers,  after  recordation  of  a  notice  of  lis  pen- 
densy  where  that  is  required,  though  not  formal  parties,  are 
bound  by  the  adjudication  touching  the  property  purchased  by 
them,  involved  in  the  suit,  as  if  formal  parties.  Pendente  lite 
purchasers  are  charged  v^ith  notice  of  all  the  facts  of  which 
the  record  of  the  suit  would  inform  them  at  the  date  of  their 
purchase.  But  this  is  only  for  the  purposes  of  that  suit,  and 
for  the  benefit  of  its  parties,  not  for  other  separate  suits  or  par- 
ties. Pendente  lite  purchasers  occupying  the  estate,  when  the 
record  charges  their  grantor  with  fraud  in  fact  in  the  acquisi- 
tion of  the  property,  are  chargeable  with  rents  and  profits. 
Stout  v.  Philippi  Mfg  <&  A/er,  Co.,  41  W.  Va.  889  (28  S.  E. 
Rep.  571 ;  56  Am.  St.  Rep.  848).  The  failure  of  the  plaintiff 
to  comply  with  the  statute  providing  for  the  filing  of  a  lis 
pendens  notice,  does  not  give  to  the  purchaser  from  the 
defendant  any  rights  unless  he  be  a  dona  fide  purchaser. 
Brown  v.  Cohn,  95  Wis.  90  (69  N.  W.  Rep.  71 ;  60  Am.  St. 
Rep.  88).  The  court  say  :  "  The  object  of  lis  pendens  is  not, 
primarily,  notice,  but  to  hold  the  subject  of  the  suit— the  res 
— within  the  power  of  the  court,  so  as  to  enable  it  to  pro- 
nounce judgment  upon  it.  It  is  deemed  that  every  person  is 
bound  to  know  the  law,  and  to  take  notice  of  what  is  trans- 
piring in  the  courts,  from  the  time  when  the  process  is  served 
and  the  complaint  filed  until  the  final  judgment  is  entered. 
The  purchaser  pendente  lite  is  deemed  to  be  represented  in  the 
litigation,  by  his  vendor,  and  the  purchaser  is  just  as  much 
bound  by  the  final  judgment  rendered  as  is  the  party  whose 
right  he  purchases."  Applying  Neb.  Code,  §  85,  providing 
that  **when  the  summons  has  been  served,  or  publication 
made,  the  action  is  pending,  so  as  to  charge  third  persons  with 
notice  of  pendency,  and  while  pending  no  interest  can  be 
acquired  by  third  persons  in  the  subject  matter  thereof,  as 
against  the  plaintiff's  title,"  it  is  held  that  one  who  purchases 
property  bound  by  a  decree  of  foreclosure  is,  in  the  absence  of 
equitable  considerations  resulting  from  the  circumstances  of 
the  particular  case,  charged  with  such  notice  as  the  record 
imparts,  and  is  not  entitled  to  personal  notice  of  sale  and  con* 


417  EPITOME  OF  CASES.  §  474-476 

firxnation   subsequently    made   ix^  the   enforcement  of    such 
decree.     Link  v.  Connell,  48  N^bi  574  (67  N.  W.  Rep.  475). 


MARRIED  WOMEN. 


EPITOME  OP  CASES. 

Sec.  475.  Contracts  and  conveyances — Disaffirm- 
ance. A  married  woman  making  a  contract  of  suretyship  is 
entitled  to  all  the  rights  and  privileges  of  a  surety.  Seihert 
V.  ^uesnel,  65  Minn.  107  (67  N.  W.  Rep.  808;  60  Am.  St. 
*  Rep.  441).  The  modes  of  alienation  by  a  married  woman  pre- 
scribed in  an  instrument  creating  a  separate  estate  in  her  are 
not  exclusive  of  other  modes,  unless  such  intention  can  be 
clearly  gathered  from  the  face  of  the  instrument.  Price  v. 
Planters  Nat.  Bank,  92  Va.  468  (28  S.  E.  Rep.  887 ;  82  L'.  R. 
A.  214).  In  Missouri  it  is  held  that  a  mortgage  executed  by 
a  married  woman,  her  husband  joining  with  her,  although  on 
land  not  her  separate  estate,  is  valid  and  binding,  notwith- 
standing the  note,  the  payment  of  which  is  secured  by  the  mort- 
gage, is  void  because  of  her  coverture.  Cockrill  v.  Hutchin- 
son, 185  Mo.  67  (86  S.  W.  Rep.  875;  58  Am.  St.  Rep.  564). 
The  rule  requiring  a  married  woman  who  seeks  to  disaffirm  a 
voidable  contract  to  restore  the  consideration  does  not  apply 
where  such  consideration  was  not  actually  received  by  her, 
but  was  paid  over  to  her  husband  and  she  received  no  benefit 
therefrom,  except  indirectly,  as  his  wife.  Bradshaw  v.  Van 
Valkenhurg,  97  Tenn.  816  (37  S.  W.  Rep.  88). 

Sec.  476.  Liability  for  debts.  The  law  of  the  state 
where  the  separate  real  estate  of  a  married  woman  is  situated 
determines  the  question  of  its  liability  to  be  subjected  to  the 
payment  of  the  claims  against  her.  Wick  v.  Dawson^  42  W. 
Va.  48  (24  S.  E.  Rep.  587).  Where  a  married  woman  dies 
leaving  an  insolvent  husband  the  necessary  expense  of  her 
suitable  burial  may  be  charged  against  her  estate.  Gould  v. 
Moulahan,  58  N.  J.  Eq.  841  (88  Atl.  Rep.  488).     A  married 
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woman's  separate  estate  may  be  subjected  to  a  liability  incurred 
by  her  on  account  of  her  failure  to  complete  a  purchase  made 
by  her  at  a  judicial  sale.  Capron  v.  Deories^  88  Md.  220  (84 
Atl.  Rep.  251).  Under  the  statutes  of  Alabama  it  is  held  by 
a  divided  court  that  a  married  woman  cannot  bind  herself  by 
a  contract  to  pay  for  her  husband's  support  in  an  insane 
asylum.  Mc Anally  v.  Alabama  Insane  Hospital^  109  Ala. 
109  (19  So.  Rep.  492;  55  Am.  St.  Rep.  928). 

Construing  and  applying  Sand  &  H.  Ark.  Dig.,  §§  4945- 
4951,  providing  that  property  owned  by  a  married  woman  at 
the  time  of  her  marriage,  or  acquired  afterwards,  should  be 
her  separate  property,  and  authorizing  her  to  contract  and  to 
be  sued,  in  reference  thereto,  it  is  held  that  a  married  woman 
has  the  right  to  purchase  personal  property,  or  borrow  money 
for  her  separate  use,  and  that  the  property  purchased  or 
money  borrowed  becomes  her  separate  property.  Her  con- 
tract to  pay  for  the  same  is  a  contract  in  reference  to  her 
separate  property,  and  creates  a  personal  obligation,  valid  in 
law  and  in  equity,  and  this  without  regard  to  whether  she 
owned  any  additional  property  or  not.  Sidivay  v.  Nichols  62 
Ark.  146  (84  S.  W.  Rep.  529).  Citing,  Hays  v.  Jordan,  85 
Ga.  741  (11  S.  E.  Rep.  888)  ;  Arthur  v,  Cav^r/j,  98  Mich.  82 
(56  N.  W.  Rep.  1102)  ;  RusselH.Bank,  89  Mich.  671 ;  John- 
son v,  Sutherland,  89  Mich.  579;  Gaynor  v.  Bletvett,  86 
Wis.  401  (57  N.  VV.  Rep.  44)  ;  Carriage  Co.  v.  Pier,  74  Wis. 
585  (48  N.  W.  Rep.  502) ;  Houghton  v.  Milburn,  5-1  Wis.  564 
(12  N.  W.  Rep.  28 ;  11  N.  W.  Rep.  517j  ;  Co7iv:ay  v.  Smith, 
18  Wis.  125 ;  Haight  v.  Mc  Vcagh,  69  111.  625 ;  Cookson  v. 
Toole,  h^\\\.h\f>\  Orr  v.  Bornstein,  124  Pa.  St.  811  (18 
Atl.  Rep.  878)  ,  Institution  v.  Luhn,  84  S.  C.  184  (18  S.  E 
Rep.  857). 

Sec.  477.  Estoppels  applied  to  married  vromen. 
Where  her  conveyance  is  void  for  failure  to  comply  with  the 
requirements  of  the  statute  she  cannot,  ''by  the  indirect  medium 
of  an  estoppel "  created  by  her  conduct,  in  pais,  impart  validity 
to  it.  Carolina" Interstate  Bldg.  db  Z.  Ass'n  v.  Black,  119  N. 
C.  828  (25  S.  E.  Rep.  975).  Applying  the  statute  of  Ala- 
bama  which  provides  that  a  married  woman  can  only  convey 
her  separate  estate  by  the  joint  deed  of  herself  and  husband, 
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it  is  held  that  a  dedication  of  her  land  to  public  use  cannot  be 
established  against  her  by  the  application  of  the  doctrine  of 
equitable  estoppel.  Vansandt  v.  Weiry  109  Ala.  104  (19  So. 
Rep.  424;  82  L.  R.  A.  201). 

Sec.  478.  Equities  of  married  vromen  as  against 
creditors  of  the  husband.  A  wife  who  permits  her  hus- 
band to  hold  the  title  to  her  land,  and  upon  the  strength  of 
his  apparent  ownership  of  it  credit  is  extended  to  him  by 
others,  cannot  assert  her  equitable  title  to  their  injury.  George 
Taylor  Com.  Co.  v.  Bell,  62  Ark.  26  (Si  S.  W.  Rep.  80). 
The  wife's  equitable  title  to  real  estate,  the  legal  title  to  which 
is  held  by  her  husband,  will  prevail  over  the  claims  of  his 
creditors  which  were  contracted  before  the  husband  took  such 
title.  Clowser  v.  Noland,  188  Mo.  221  (84  S.  W.  Rep.  64). 
In  Pennsylvania  the  rule  is  well  settled  that  in  a  contest 
between  a  married  woman  and  the  creditors  of  her  husband 
concerning  the  ownership  of  property  which  she  claims  to 
have  purchased  during  coverture  she  must  *'  prove  distinctly 
that  she  paid  for  it  with  funds  which  were  not  furnished 
by  her  husband."  Jack  v.  Kintz,  177  Pa.  571  (85  Atl. 
Rep.  867). 
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[In  Vol.  11,  §§  381-428;  Vol.  III.  §§  470-493;  Vol.  IV.  §§  466-492. 
will  be  found  a  compilation  of  the  statutes  and  decisions  of  the  several 
states  and  territories  on  the  subject  of  Separate  Real  Estate  of  Married 
Women.  Below  we  give  such  amendments,  changes  and  additional  con- 
structions as  have  been  made.] 

Sec.  479.  Alabama.  (See  Vol.  II,  §  881;  Vol.  Ill,  §470; 
Vol.  IV,  §  466.)  Under  §  2343  of  the  Code  she  can  only  convey  by  her 
hasband*s  joining  with  her  in  the  deed  and  he  must  be  named  in  the 
granting  part  of  the  deed.  Davidson  v.  Cox^  112  Ala.  510  (20  So.  Rep. 
500).  She  cannot  mortgage  her  separate  property  to  secure  her  husband's 
debts.  Giddens  v.  PaweU,  108  Ala.  621  (19  So.  Rep.  21);  Clements  v. 
Draper,  108  Ala.  211  (19  So.  Rep.  25);  Elston  V.  Comer,  108  Ala.  76  (19  So. 
Kep.  324).  She  cannot  bind  herself  by  a  contract  to  pay  for  her  hus- 
band's support  in  an  insane  asylum.  Code,  §§  2341, 2346, 2348, 2350,  dis- 
cussed. MeAn4iUy  v.  Alabama  Insane  Hospital,  109  Ala.  109  (19  So.  Rep. 
492;  55  Am.  St.  Rep.  923).  She  cannot  be  deprived  of  her  separate 
estate  by  the  application  of  the  doctrine  of  equitable  estoppel.  Vansandt 
V.  Weir,  109  Ala.  104  (19  So.  Rep.  424;  32  L.  R.A.  201).    A  wife's  dis- 
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tributive  share  in  an  estate  should,  upon  distribution  thereof,  be  decreed 
to  her  in  her  own  name,  and  not  in  hers  and  her  husband's  for  her  use. 
King  v.  Broion,  108  Ala.  68  (18  So.  Rep.  936).  Code,  §  2346,  applied- 
subjecting  married  women's  property  to  mechanic's  lien.  McAnaUy  v. 
Hawkins  Lumber  Co.,  109  Ala.  397  (19  So.  Rep.  417). 

Sec.  480.  Arkansas.  (See  Vol.  II,  §  883;  Vol.  Ill,  §  471;* 
Vol.  IV,  §  467.)  Hef  power  to  dispose  of  her  separate  estate  extends  to 
her  interest  in  an  estate  by  entirety,  subject  to  her  husband's  right  of  sur* 
vivorship.  Branch  v.  Polk,  61  Ark.  388  (33  S.  W.  Rep.  424;  54  Am.  St. 
Rep.  266;  30  L.  R.  A.  324).  She  is  personally  liable  for  money  borrowed 
by  her  whether  she  owns  any  additional  property  or  not.  Bidvoay  v. 
Nichol,  62  Ark.  146  (34  S.  W.  Rep.  529). 

Sec.  481.  California.  (See  Vol.  II,  §  384;  Vol.  Ill,  §  472.) 
She  may  sue  alone  to  enforce  or  protect  any  right  she  may  have  in  real 
property.  Prey  v.  Stanley,  110  Cal.  423  (42  Pac.  Rep.  908).  The  pre- 
sumption  created  by  Civ.  Code,  §  164,  is  not  conclusive.  Santa  Oruz 
Bock  Pav,  Co,  v.  Lyons,       Cal.         (43  Pac.  Rep.  599). 

Sec.  482.  Connecticut.  (See  Vol.  II,  §  386;  Vol.  Ill,  § 
474;  Vol.  IV,  §  468).  For  statute  validating  conveyances  executed  by  a 
married  woman  to  her  husband,  and  conveyances  executed  by  her 
without  his  joinder,  see  Pub.  Acts,  1897,  p.  962. 

Sec.  483.  Georgia.  (See  Vol.  II,  §  390;  Vol.  Ill,  §  476; 
Vol.  IV,  §  470.)  A  wife's  separate  property  cannot  be  subjected  to  the 
payment  of  her  husband's  debts,  although  she  executed  a  mortgage 
thereon  under  the  impression  that  it  was  in  some  way  subject  to  such 
debt  and  in  fact  executed  the  instrument  for  the  purpose  of  effecting  a 
compromise  of  a  doubtful  claim  against  her  own  estate.  Bank  v.  Bay- 
less,  96  Ga.  684  (23  S.  E.  Rep.  851);  Miekleberry  v.  O'Neal,  98  Ga.  42  (25  S. 
£.  Rep.  933).  She  may  borrow  money  to  discharge  an  incumbrance  upon 
land  purchased  from  her  husband,  subject  to  which  she  has  taken  his 
conveyance.  Daniel  v.  Royce,  96  Ga.  566  (23  S.  £.  Rep.  493).  Particular 
conveyance  held  to  create  a  married  woman's  separate  estate.  Kim- 
brough  v.  Kimbrough,  99  Ga.  134  (25  S.  E.  Rep.  176). 

Sec.  484.  Idaho.  (See  Vol.  II,  4  3^1;  Vol.  Ill,  §477.)  She 
may  charge  her  separate  property  with  debts  contracted  for  its  use  and 
benefit,  or  for  her  own  benefit,  and  a  complaint  to  charge  her  separate 
estate  must  allege  that  the  debt  belongs  to  one  of  these  classes.  Dem' 
ham  V.  Rowley,        Idaho,  (44  Pac.  Rep.  643). 

Sec.  485.  Indiana.  (See  Vol.  II,  §  393;  Vol.  Ill,  §  479;  Vol. 
IV,  §  472.)  She  cannot  mortgage  her  separate  real  estate  to  secure  the 
debt  of  her  husband.  Merchants*  db  Laborers*  Bld*g  Ass*n  v.  Seanlan, 
144  Ind.  11  (42  N.  E.  Rep.  1008).  Where  a  married  woman,  to  obtain  a 
loan  from  the  school  fund,  complies  with  all  the  statutory  requirement^ 
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and  executes  a  mortgage  upon  her  real  estate  to  secure  the  loan  so 
obtained,  she  is  thereby  estopped  from  disputing  the  validity  of  the 
mortgage,  on  the  ground  that  it  was  given  to  secure  moneyto  pay  her 
husband's  debts,  and  therefore  void  as  a  contract  of  suretyship.  Trim- 
bU  V.  SiaU,  145  Ind.  154  (44  N.  E.  Rep.  260;  57  Am.  St.  Rep.  163).  See 
statutes  set  out  in  Vol.  II,  §  S98. 

Sec.  486.  Kentucky.  (See  Vol.  II.  §  396;  Vol.  Ill,  §480; 
Vol.  IV.,  §  474.)  A  married  woman's  conveyance  of  her  separate  estate 
in  contravention  of  the  conditions  and  limitations  of  the  instrument  cre- 
ating it  is  invalid.  Rev.  Stat.,  ch.  47,  Art.  4,  §  17;  Gen.  Stat.,  ch.  52,  Art.  4, 
§  17.  applied.  BeU  v.  Mitchell,  Ky.  (34  S.  W.  Rep.  695).  She 
may  mortgage  her  real  estate  to  secure  her  husband*s  debt  but  she  can- 
not make  herself  personally  liable  upon  such  a  contract  of  suretyship. 
Tipton  V.  Traders'  Dep.  Bank,        Ky.  (33  S.  W.  Rep.  205);  MiUer  v. 

Sanders,  98  Ky.  535  (33  S.  W.  Rep.  621). 

Sec.  487.  Louisiana.  (See  Vol.  II,  §  397;  Vol.  IV,  §  475.)  A 
widow's  separate  estate  in  lands  is  not  established  by  mere  declaration 
in  a  deed  that  they  were  bought  with  her  separate  paraphernal  funds. 
Bartels  v.  Souchon,  48  La.  783  (19  So.  Rep.  941).  Where  authority  ha» 
been  given  to  the  wife  to  borrow  money  by  the  judge,  and  she  does  so, 
and  it  reaches  its  proper  destination,  she  will  be  liable  for  the  amount, 
notwithstanding  no  note  or  mortgage  was  given  to  secure  the  amount. 
rascal  V.  Folse,  48  La.  1227  (20  So.  Rep.  750). 

See.  488.  Massachusetts.  (See  Vol.  II,  §400.)  A  deed 
of  her  separate  real  estate  in  which  he  joms  may  be  acknowledged  by  the 
husband  alone,  no  issue  being  born.  Pub.  Stat.  ch.  3,  §3;  ch.  120,  §6, 
applied,    ffayden  v.  Peiree,  165  Mass.  359  (43  N.  £.  Rep.  119). 

Sec.  489.  Michigan.  (See  Vol.  II,  §  401;  Vol.  Ill,  §  482.) 
How.  Ann.  Stat.,  §  6295  (see  Vol.  II,  §  401)  does  not  authorize  a  married 
woman  to  contract  to  pay  a  subscription  to  induce  the  erection  of  a  build- 
ing in  the  neighborhood  of  her  separate  land  and  which  would  be  a  ben- 
efit to  it.  Moore  and  Grant,  J  J.,  dissenting.  Detroit  Chamber  of  Com- 
merce V.  Goodman,  110  Mich.  498  (68  N.  W.  Rep.  295).  Where  she  is 
induced  by  the  fraud  of  her  husband  to  execute  a  mortgage  on  her  sep- 
arate real  estate  to  secure  funds  to  pay  his  existing  indebtedness,  it  will 
be  declared  void.  Citizens  Sat,  Bank  v.  Darling,  110  Mich.  227  (68  N. 
W.  Rep.  132). 

Sec.  490.  Minnesota.  (See  Vol.  II,  §  402;  Vol.  IV,  §  477.) 
Under  Gen.  Stat.,  1894,  §  5530,  she  may  sue  her  husband  in  her  own 
name  in  any  form  of  action  to  enforce  any  right  affecting  her  property 
the  same  as  if  he  were  a  stranger.  OiUespie  v.  OiUespie,  64  Minn.  381  (67 
N.  W.  Rep.  206). 
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Sec.  491.  Mississippi.  (See  Vol.  II,  §  403;  Vol.  IV,  §  478.) 
A  husband's  conveyance  of  the  wife's  land  in  no  way  affects  her  title  or 
interest.  Code  1871,  §  2323,  applied.  HiU  v.  Jfash,  73  Miss,  849  (19  So. 
Rep.  707). 

Sec.  492.  MISSCurl.  (See  Vol.  II,  §  404;  Vol.  Ill,  §  483;  Vol. 
IV,  §  479.)  Under  the  married  woman's  act  of  Missouri  a  wife  is  power- 
less to  bind  or  in  any  manner  charge  her  estate,  except  in  the  precise 
manner  authorized  and  pointed  out  by  law.  She  cannot  so  bind  it  through 
♦he  agency  of  her  husband.  McGoUum  v.  Boughton,  132  Mo.  601  (34  S. 
W.  Rep.  480;  35  L.  R,  A.  480).  A  married  woman,  her  husband  joining 
with  her,  may  give  a  valid  mortgage  on  land  not  held  for  her  separate 
Hse,  although  the  note  which  it  is  given  to  secure  is  void  on  account  of 
her  coverture.  Coekrill  v.  Hutehimon,  135  Mo.  67  (36  S.  W,  Rep.  375; 
^8  Am.  St.  Rep.  564).  She  may  convey  her  separate  estate  without  her 
husband  joining  in  the  deed,  and  her  mortgage  of  her  separate  estate  to 
which  her  husband  holds  thq  legal  title  is  valid  and  binding  upon  her. 
Mo.  Rev.  Stat.,  1879,  §  3296,  applied.  Omngs  v.  Wiggins,  133  Mo.  630 
t34  S.  W.  Rep.  877). 

Sec.  493,  Montana.  (See  Vol.  II,  §  405;  Vol.  IV,  §  480.) 
Under  §  1448  she  may  execute  a  lease  of  her  real  estate  without  her  hus- 
band joining.    KenneUy  v.  Savage,  18  Mont.  119  (44  Pac  Rep.  400). 

Sec.  494.  New  Jersey.  (See  Vol.  II,  §  409;  Vol.  IV,  §  482.) 
■The  court  of  chancery  may,  if  it  think  fit,  where  it  appears  to  the  court 
t)  be  for  her  benefit,  by  order  or  decree,  with  her  consent,  bind  her  inter- 
est in  any  property  or  authorize  her  or  her  trustees  to  assign  or  convey  the 
•ame."    Laws  1898,  p.  370. 

A  married  woman  living  separate  and  apart  from  her  husband  for 
more  than  seven  years  may  be  authorized  by  a  court  of  equity  to  convey, 
mortgage,  lease  or  devise  her  real  estate  by  her  separate  deed.  Laws, 
1896,  p.  126. 

Sec.  495.  New  York.  (See  Vol.  II,  §  411;  Vol.  IV,  §  483.) 
A  married  woman  may  confess  a  judgment.    Laws,  1897,  Vol.  1,  p.  20. 

Sec.496.  North  Carolina.  (SeeVol.II,§412;Vol.III;§485; 
Vol.  IV,  §484.)  Upon  a  careful  review  of  its  previous  decisions  concerning 
the  separate  property  of  a  married  woman  the  supreme  court  of  this  state 
states  the  following  conclusions:  "  (1)  That  where  a  woman  acquires  the 
title  to  land  before  or  after  marriage,  without  any  qualification  of  or 
restriction  upon  her  right  of  alienation,  she  can  dispose  of  it  during  her 
life  time  only  in  the  way  pointed  out  in  the  constitution  (article  10,  §  6); 
(2)  that  the  constitution  imposes  no  limitation  upon  the  right  of  a  grantor 
or  devisor  to  restrict  or  enlarge,  by  the  terms  of  the  instrument  through 
which  title  passes,  h&rjus  disponendi;  (3)  that  the  words  *for  the  sole  and 
separate  use,'  or  equivalent  language,  qualifying  the  estate  of  a  trustee 
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for  a  married  woman,  must  be  construed  as  manifesting  the  intent  on  the 
part  of  a  grantor  to  limit  her  right  of  alienation  to  the  mode  and  manner 
expressly  provided  in  the  instrument  by  which  the  estate  is  created." 
Kirbif  V.  Boyett€,nS  N.  C.  224  (24  S.  E.  Rep,  18).  Code,§  1882,  empower- 
ing  a  married  woman  to  convey  her  separate  real  estate  in  case  her  hus- 
band abandons  her  is  constitutional.  Hall  v.  Walker,  118  N.  C.  377  (24  S. 
£.  Rep.  6).  Contracts  of  a  married  woman  residing  in  North  Carolina, 
made  in  another  state  are  enforcible  against  her  only  to  the  extent  allowed 
by  the  laws  of  North  Carolina.  Hanover  Nat,  Bank  v.  Howell,  118  N.  C. 
271  (23  S.  £.  Rep.  1005).  A  mortgage  given  by  her  to  secure  a  debt  of 
her  husband,  evidenced  by  a  note,  may  be  foreclosed  although  an  action 
on  the  debt  is  barred.  Hedrick  v.  Byerly,  119  N.  C.  420  (25  S.  E.  Rep. 
1020).  Where  a  mortgage  given  to  secure  money  borrowed  to  discharge 
a  lien  on  her  separate  estate  is  void,  the  lender  is  not  entitled  to  be  sub- 
rogated to  the  lien.  Carolina  Interstate  Bldg,  <fi  L,  Ass*n  v.  Black,  119  N. 
C.  323  (25  S.  E.  Rep.  975).  Where  her  conveyance  is  void  she  cannot  by 
her  conduct  estop  herself  from  asserting  its  invalidity.  Carolina  Interstate 
Bldg.  d  L.  Ass'n  v.  Black,  119  N.  C.  323  (25  S.  E.  Rep.  975). 

Sec.  497.  North  Dakota.  ••  A  conveyance  or  other  instru- 
ment executed  by  a  married  woman  has  the  same  effect  as  if  she  was 
unmarried  and  may  be  acknowledged  in  the  same  manner."  Revised 
Codes  1895,  §  3578. 

"  The  wife,  after  marriage,  has  with  respect  to  property,  contracts 
and  torts,  the  same  capacity  and  rights  and  is  subject  to  the  same  liabili- 
ties as  before  marriage  and  in  all  actions  by  or  against  her  she  shall  sue 
and  be  sued  in  her  own  name."    Rev.  Codes,  1895,  §  2767. 

Sec.  498.  Oklahoma.  (See  Vol.  II,  §  414.)  Applying  Okla. 
Stat.  1893,  §  2968,  providing  that  "  either  husband  or  wife  may  enter  into 
any  engagement  or  transaction  with  the  other,  or  with  any  other  person, 
respecting  property,which  either  might,  if  unmarried,subject,  in  transac- 
tion between  themselves,  to  the  general  rules  which  control  the  actions  of 
persons  occupying  confidential  relations  with  each  other  as  defined  by 
the  title  on  trusts,"  it  is  held  that  the  wife  may  join  with  her  husband  in 
making  a  note  for  his  own  debt  or  obligation,  that  she  will  be  bound  by 
the  stipulation  therein  giving  the  holder  the  right  to  extend  the  time  at 
the  request  of  any  one  of  the  signers;  Cooper  v.  Bank  of  Indian  Terri- 
tory, 4  Okla.  632  (46  Pac.  Rep.  475). 

Sec.  499.  Pennsylvania.  (SeeVol.II,§416Vol.III,§487;Vol. 

IV,  §  485.)  Where  a  husband  and  wife  live  apart  by  agreement  duly  rec- 
orded she  may  convey  and  incumber  her  real  estate  without  his  joinder. 
Laws  1897.  p.  212.  The  provision  of  Laws  1893,  p.  344  (see  Vol.  III,§  487) 
that  a  married  woman'*  may  not  become  accommodation  indorser,  maker, 
guarantor  or  surety  for  another,"  does  not  restrict  the  previously  estab- 
lished rule  in  this  state  that  she  may  mortgage  her  estate  for  the  debt  of 
another.  Kuhn  v.  OgUvie,  178  Pa.  303  (35  Atl.  Rep.  957). 
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Sec.  500.  Rhode  Island.  (See  Vol.  II,  §  417;  Vol.  Ill,  § 
488 ;  Vol.  IV,  §  486.)  **  A  married  woman  may  make  any  contract  what- 
soever, the  same  as  if  she  were  single  and  unmarried,  and  with  the  same 
rights  and  liabilities."  Laws  1896-97,  p.  45,  ch.  835.  The  Act  of  Dec. 
2, 1872  (Gen.  Stat.,  R.  I.,  ch.  152,  §  7),  empowered  a  husband  and  wife  to 
convey  the  real  estate  of  the  wife  by  joining  in  one  deed  or  by  making 
separate  deeds.  The  Act  of  May  29, 1873  (Pub.  Laws,  ch.  324),  repeals 
this  statute  as  to  the  latter  mode  of  conveyance.  Cannon  v,  Beaty,  19  R. 
I.  524  (34  Atl.  Rep.  1111). 

Sec.  601.  South  Carolina.  (See  Vol.  II.  §  418;  Vol.  Ill,  § 
489 ;  Vol.  IV,  §  487.)  A  mortgage  of  a  married  woman  upon  her  separ- 
ate estate  executed  for  the  benefit  thereof  may  be  enforced  against  such 
<tstate  without  containing  a  stipulation  to  the  effect  that  such  was  her 
intention,  and  she  may  be  estopped  by  its  recitals.  Rigby  v.  Logan^  45 
S.  C.  651  (24  S.  E.  Rep.  56). 

Sec.  502.  Tennessee.  (See  Vol.  II,  §  420 ;  Vol.  Ill,  § 490; 
Vol.  IV,  §  488.)  "  When  married  women  are  engaged  in  the  mercantile 
or  manufacturing  business,  in  their  own  names,  or  by  an  agent,  or  as 
partner,  they  shall  be  liable  for  the  debts  incurred  in  the  conduct  of  such 
business,  as  if  they  were  feme  sole,  and  no  plea  of  coverture  shall  avail 
in  such  cases."  Laws  1897,  p.  228,  ch.  82.  Where  a  deed  to  a  trustee 
provides  that  he  is  to  hold  the  property  for  the  sole  use  of  the  grantor's 
wife  **  free  from  dominion,  debts,  or  liabilities  of  her  present  or  any  future 
husband ;  and  the  rents,  profits,  proceeds  of,  or  sale  or  profits  of,  said 
property,  or  any  portion  thereof,  shall  be  held  under  the  same  trusts,"  it 
was  held  that  a  subsequent  deed  of  trust  of  such  property  executed  to 
secure  a  debt  of  the  husband,  by  such  husband,  or  wife  or  trustee,  was 
void.  Hart  v.  Baylisa,  97  Tenn.  72  (36  S.  W.  Rep.  691).  Her  separate 
deed  of  her  general  estate  executed  to  her  husband  is  void.  Qriffin  v. 
Griffin,        Tenn.  (37  S.  W.  Rep.  710).    She  may  dispose  of  her  real 

estate  by  will.     Carpenter  BeU,  96  Tenn.  294  (34  S.  W.  Rep.  209). 

Sec.  503.  Texas.  (See  Vol.  II.  §  421;  Vol.  Ill,  §  491; 
Vol.  IV.  §  489).  The  last  section  of  statute  set  out  in  Vol.  II.  § 
421,  referred  to  by  the  acts  of  1897.  as  Art.  635.  Tit.  20,  of  the  Rev.  Civ. 
Stat.,  is  amended  so  as  to  read: — "  The  husband  and  wife  shall  join  in  the 
conveyance  of  real  estate,  the  separate  property  of  the  wife;  and  no  such 
conveyance  shall  take  efifect  until  the  same  shall  have  been  acknowl- 
edged by  her  privily  and  apart  from  her  husband  before  some  officer 
authorized  by  law  to  take  acknowledgments  to  deeds  for  the  purpose  of 
being  recorded  and  certified  to  in  the  mode  pointed  out  in  Article  4621." 
Laws  1897,  p.  41.  She  may  convey  her  separate  estate  by  a  deed  executed 
in  her  own  right  and  as  an  attorney  in  fact  of  her  husband.  Rogers  v. 
Roberts,  13  Tex.  Civ.  App.  190  (35  S.  W.  Rep.  76).  Property  pur- 
chased with  interest  accruing  on  money  belonging  to  a  married  woman 
and  profits  arising  from  the  sale  of  her  land,  will  be  treated  as  her 
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separate  property.    CabeU  v.  Mencter,  Tex.  Civ.  App.  (35  S. 

W.  Rep.  206).  A  petition  by  a  married  woman  to  enjoin  the  sale  of  lands 
because  tliey  constitute  her  separate  estate  need  not  allege  the  par- 
ticular manner  in  which  such  lands  came  to  be  her  separate  estate. 
Cabell  V.  Menezer,         Tex.  Civ.  App.         (35  S.  \V.  Rep.  206). 

Sec.  504.  Virginia.  (See  Vol.  II,  §424;  Vol.  III.§  492;  Vol 
I V»  §  490.)  The  conveyance  of  land  to  a  married  woman  for  fier  "only  use 
and  behoof,"  will  create  in  her  a  separate  equitable  estate,  and  where  such 
a  conveyance  is  otherwise  valid  it  will  not  fail  because  no  trustee  is 
named,  but  will  be  carried  into  effect  by  holdmg  her  husband  as  trustee 
for  her.  Miller  v.  Miller'a  Adm'r,,  92  Va.  510  (23  S.  E.  Rep.  891).  The 
equitable  separate  estate  ot  a  married  woman  may  consist  of  any  property 
and  of  any  interest  theiein.and  its  nature  and  extent  are  to  be  determined 
according  to  the  intention  ofthe  creator  as  ascertained  from  the  construc- 
tion of  the  instrument  by  which  it  is  created.  Where  she  has  power  to 
deal  with  such  an  estate  she  may  create  debts  to  be  paid  out  of  it  and  it 
will  be  presumed  that  when  she  makes  contracts  and  acknowledgments 
that  she  intends  such  estate  to  be  liable  for  their  fulfillment  and  where, 
after  her  death  her  personal  property  and  the  income  from  her  realty  are 
msufficient  to  keep  up  the  interest  on  her  obligations  a  court  of  equity 
may  order  the  corpus  of  the  estate  sold  and  the  proceeds  applied  to  the 
debts.  Buchanan,  J.,  dissenting.  Price  v.  Planters*  Hat.  Bank,  92  Va. 
468  (23  S.  E.  Rep.  887;  32  L.  R.  A.  214).  To  the  same  effect  is  the  case  of 
miler  v.  Miller's  Adm'r,,  92  Va.  510  (23  S.  E.  Rep.  891 ).  Under  Va.  Code, 
§2513,  a  married  woman  may  by  will  defeat  her  husband's  right  of  cur- 
tesy in  her  separate  estate  where  there  is  no  provision  to  the  contrary  in 
the  instrument  creating  it.  Kiracofe  v.  Kiracofe,  93  Va.  591  (25  S.  E.  Rep. 
601).  The  creation  by  a  married  woman  of  a  debt  to  the  payment  of 
which  she  might  subject  her  separate  estate  is  sufficient  evidence  of  her 
intention  to  charge  such  estate  without  any  specific  reference  thereto. 
Price  v.  Planters'  Nat.  Bank,  92  Va.  468  (23  S.  E.  Rep.  887;  32  L.  R.  A. 
214);  Miller  v.  Miller's  Adm'r.,  92  Va.  510  (23  S.  E.  Rep.  891);  Duval  y, 
Clulf,  92  Va.  489  (23  S.  E.  Rep.  893).  In  order  to  charge  her  separate 
estate  with  the  payment  ot  a  bond  executed  by  her  prior  to  the  Code  of 
18S7  it  must  be  shown  that  at  the  time  of  the  execution  of  the  bond  she 
had  a  separate  estate  which  she  intended  to  charge  with  its  payment. 
Code  1887,  §§  2288,  2289,  applied.  Duval  v,  Chelf,  92  Va.48'9  (23  S.  E.  Rep. 
893). 

Sec.  605.  Utah.  (See  Vol.  II,  §422.)  "Real  and  personal 
estate  of  every  female,  acquired  before  marriage,  and  all  property  to 
which  she  may  afterwards  become  entitled  by  purchase,  gift,  grant, 
inheritance,  or  devise,  shall  be  and  remain  the  estate  and  property  of 
such  female,  and  shall  not  be  liable  for  the  debts,  obligations,  or  engage- 
ments of  her  husband,  and  may  be  conveyed,  devised,  or  bequeathed  by 
her  as  if  she  were  unmarried."    Rev.  Stat.  (1898),  §  1198. 
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'*  Contracts  may  be  made  by  a  wife  and  liabilities  incurred,  and  the 
same  enforced  by  or  against  her,  to  the  same  extent  and  in  the  same 
manner  as  if  she  were  unmarried."    Id.,  §  1199. 

Sec.  606.  Vermont.  (See  Vol.  II,  §  423.)  "The  court  of 
chancery,  in  its'  discretion,  upon  the  petition  of  a  married  woman,  may- 
empower  her  to  convey  her  real  estate  by  her  separate  deed.  The  deed 
conveying  such  real  estate  shall  show  on  its  face  that  it  is  executed  under 
the  power  given  by  said  court,  shall  refer  to  the  date  of  the  decree  giving 
such  power  and  the  county  in  which  said  petition  was  brought,  and  when 
so  made  shall  be  as  effectual  to  convey  such  real  estate  as  if  executed  by 
the  husband  and  wife  jointly." 

"Said  court  of  chancery,  in  its  discretion,  upon  the  petition  of  any- 
party  in  interest,  may  also  confirm  and  validate  any  deed,  of  the  real 
estate  of  a  married  woman  heretofore  piade  by  her,  in  which  the  husband 
did  not  join,  and  may  order  and  compel  the  husband  to  execute  and 
deliver  all  instruments  necessary  to  so  confirm  and  validate  said  deed.** 

Notice  of  such  proceedings  must  be  given  to  husband  and  other 
parties  in  interest.    Laws  1896,  p.  42. 

Sec.  507.  Washlngrton.  (See  Vol.  II.  §  425.)  A  wife's 
separate  estate  is  not  liable  for  debts  contracted  by  her  husband  in  carry- 
ing on  a  community  business.  Siceetf  Dempster  db  Co.  v.  Dillon,  13  Wash, 
St.  621  (43  Pac.  Rep.  637).  The  former  statute  of  this  state  which 
required  a  married  woman  to  file  an  inventory  of  property  claimed  by 
her  as  her  separate  estate  does  not  apply  to  lands  acquired  since  its 
repeal.  Weymouth  v.  SawteUe,  14  Wash.  82  (44  Pac.  Rep.  109).  Par- 
ticular conveyance  held  to  create  a  separate  estate.  Nixon  v.  Poaty  13 
Wash.  St.  181  (43  Pac.  Rep.  23). 

Sec.  508.  West  Virginia.  (See  Vol.  II,  §  426 ;  Vol.  Ill,  § 
493;  Vol.  IV,  §  491.)  Code  1891,  p.  621,  ch.  66,  §  11,  which  prohibits  a 
'married  woman  from  becoming  surety  for  her  husband,  was  repealed  by 
Acts  1893,  ch.  3,  p.  6.  See  opinion  for  particular  contract  on  which  a 
married  woman  was  held  liable  as  surety.  Wick  v.  Daioson,  42  W.  Va. 
43  (24  S.  E.  Rep.  587). 


MECHANICS'  LIENS. 


EPITOME  OP  CASES. 


Sec.  609.  The  lien  of  statutory  creation — Effect  of 
repeal  or  change  of  statute  upon  the  right  and  procedure 
to   enforce.      Mechanic's  liens    are  of    statutory  creation^ 
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Clarkson  v.  Louderback,  86  Fla,  660  (19  So.  Rep.  887) ;  and 
they  can  only  be  created  in  the  manner  prescribed  by  statute , 
Kimball  v.  Moody,  97  Ga.  549  (25  S.  E.  Rep.  888).  The 
right  to  a  mechanic's  lien  must  be  determined  by  the  law  in 
force  at  the  time  the  right  becomes  vested,  but  the  lien  must 
be  established  or  preserved  and  enforced  by  the  law  in  force 
at  the  time  the  necessary  proceedings  were  had  for  that  pur- 
pose, such  proceedings  being  mere  remedies  which  may  be 
changed  by  statute.  Nixon  v.  Cydon  Lodge  No.  5,  K.of  P.^ 
56  Kan.  298  (48  Pac.  Rep.  286)  ;  Main  St.  Hotel  Co.  v.  Hor- 
ton  Hardware  Co.,  56  Kan.  448  (48  Pac.  Rep.  769)  ;  Whit- 
taker  Brick  Co.  v.  First  Nat.  Bank,  2  Kan.  App.  704  (48 
Pac.  Rep.  792),  following  the  case  of  Groesbeck  v.  Barget^ 
epitomized  in  Vol.  IV,  §  515 ;  Higley  v.  Ringle,  57  Kan.  222 
(45  Pac.  Rep.  619). 

The  statutory  right  of  a  mechanic  to  enforce  a  lien,  until 
perfected  by  proceedings  whereby  rights  in  the  property 
sought  to  be  subjected  have  become  vested,  may  be  destroyed 
by  the  repeal  of  the  statute  giving  it,  and  such  right  is  not 
preserved  by  a  saving  clause  in  the  repealing  statute  to  the 
effect  that  it  *'  shall  not  affect  any  right  accrued  before  such 
repeal."  Fla.  Laws  1887,  ch.  8747,  considered.  National 
Bank  V.  Williams,  88  Fla.  805  (20  So.  Rep,  981).  The  court 
say  :  **  According  to  our  view  the  lien  provided  by  the  stat- 
ute does  not  confer  a  right  upon  the  laborer,  and  forms  no 
part  of  the  obligation  of  the  contract  of  employment. 
The  right  of  the  laborer  is  to  have  his  hire, — to  be  paid  for 
his  services.  This  right  is  not  given  by  the  act.  He 'has  it 
without  the  act.  He  had  it  before  the  act  was  in  force.  The 
lien  merely  provides  the  remedy — the  means  by  which  the 
right  may  be  made  available.  It  is  an  additional  cumulative 
remedy  to  the  common-law  action  of  assumpsit  for  work  and 
labor  done.  The  laborer  is  not  left  to  establish  his  rights  as  at 
common  law,  but  a  more  tangible  and  practical  means  of  col- 
lecting is  afforded  him.  Hall  v.  Bunte,  20  Ind.  804.  Upon 
the  subject  of  the  nature  and  character  of  a  similar  lien,  and 
the  power  of  the  legislature  to  repeal  the  same,  we  adopt  the 
views  of  the  supreme  court  of  Michigan,  which  has  well  said  : 
*  This  remedy,  that  the  legislature  has  created  in  derogation 
of  the  common-law,  it  can  take  away,  and  no  one  can  have  a 
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vested  right  to  any  particular  remedy.  The  counsel  for  the 
appellants  cites  some  cases  which  sustain  his  claim  that  the 
lien  of  his  clients  became  vested  as  soon  as  the  materials  w^ere 
furnished,  and  could  not  thereafter  be  destroyed  by  the  legis- 
lature without  impairing  the  obligation  of  the  contract  under 
which  the  defendant  received  and  the  plaintiffs  furnished  the 
lumber.  The  most  notable  case  is  that  of  Weaver  v.  Selis^ 
10  Kan.  609.  But  the  weight  of  authority  is  decidedly  against 
this  claim.  The  lien  given  by  statute  is  no  part  of  the  con- 
tract. Without  the  statute  creating  the  lien,  the  debtor  was 
bound  to  pay  the  creditor  the  same  as  he  would  be  with  the 
lien.  He  had  before  this  common-law  remedies  to  enforce  the 
collection  of  his  debt.  The  statute  giving  him  a  lien  does  not 
take  away  any  remedy  under  the  common-law,  but  adds 
another,  by  fixing  a  lien  upon  the  premises  in  case  he  sees  fit 
to  enforce  it.  This  lien  does  not  grow  out  of  the  contract, 
but  depends  entirely  upon  the  statute  for  its  existence.  It 
derives  its  validity  from  positive  enactment  of  the  legislature, 
and  is  liable  always  to  be  modified,  altered  or  repealed  by  the 
same  power  that  created  it.  It  is  true,  one  may  contract  to 
furnish  the  materials  in  view  of  the  law  as  it  exists  at  the 
time,  but  he  furnishes  the  same,  nevertheless,  with  notice 
that  the  law  is  subject  to  the  will  and  control  of  the  legisla- 
ture. The  lien  is  but  a  means  of  enforcing  the  payment  of 
the  debt  arising  from  the  performance  of  the  contract, — a 
remedy  given  by  law,  which  remedy,  not  being  of  the  essence 
of  the  contract,  is  entirely  within  the  control  of  the  lawmaking 
power  by  whose  authority  it  was  given  life.  The  right  to  a 
particular  remedy  is  not  a  vested  right.'  Hanes  v.  Wadcy^ 
73  Mich.  178  (41  N.  W.  Rep.  222).  Sustaining  the  views  set 
forth  in  the  quotation  above  are  Evans  v.  Montgomery^  4 
Watts  &  S.  218 ;  Railroad  Co.  v.  Ah  Kotv,  2  Wash.  T.  80 
(3  Pac.  Rep.  188)  ;  Best  v.  Baumgardner,  122  Pa.  St.  17  (15 
Atl.  Rep.  691 ;  1  L.  R.  A.  856) ;.  Bangor  v.  Coding,  85  Me. 
78  (56  Am.  Dec.  688) ;  Frost  v.  Ilslcy,  54  Me.  845  (text  851) ; 

Watson  V.  Railroad  Co,,  47  N.  Y.  157  ;  Woodbury  v.  Grimes, 
1  Colo.   100   (text  104);    Tcmfleton  v.  Horn,  82  111.  491; 

Williams  v.  Waldo,  8  Scram.  264;  Smith  v.  Bryan,  84  111. 
864;  Martin  v.  Heweti,  44  Ala.  418  (text  485);  1  Jones, 

Liens,  §  107 ;  Phil.  Mech.  Liens,  §  25,  et  seq.'' 
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Sec.  510.  Estate  to  which  lien  may  attach  and 
extent  of  property  covered  by  it.  An  equitable  title  of  a 
party  in  possession  of  property  under  a  contract  of  purchase, 
and  which,  upon  the  performance  of  the  conditions  of  the 
contract  of  purchase,  would  ripen  and  mature  into  a  good 
legal  title,  is  subject  to  a  mechanic's  lien.  National  Bank  v. 
Williams^  88  Fla.  805  (20  So.  Rep.  981).  In  the  absence  of 
provision  exempting  it  a  mechanic's  lien  may  be  enforced 
against  a  church  building.  Hill's  Ann.  Or.  Laws,  §  8669, 
applied.  Harrishurg  Lumber  Co.  v.  Washburn^  29  Ore,  150 
(44  Pac.  Rep.  890).  Citing,  Church  v.  Allison,  10  Pa.  St. 
418;  Gortemiller  v.  Rosengarn,  108  Ind.  414  (2  N.  E.  Rep. 
829)  ;  Jones  v.  Trustees,  80  La.  Ann.  711.  The  word  *'  lot " 
as  used  in  Cal.  Code  Civ.  Proc,  §  1191,  giving  one  a  lien  upon, 
the  **lot "  which  he  grades  or  fills,  includes  whatever  terri- 
tory is  owned  by  a  person,  which  he  may  cause  to  be  graded 
under  a  single  contract.  Warren  v.  Hopkins,  110  Cal.  506  (42 
Pac.  Rep.  986).  Construing  Iowa  Acts,  16th  Gen.  Assem., 
ch.  100,  §  8,  providing  that  one  complying  with  the  mechan- 
ic's lien  statute  shall  have  *'  a  lien  upon  such  building,  erec- 
tion or  other  improvement,  and  upon  the  land  belonging  to 
such  owner  on  which  the  same  is  situated,"  and  §  4,  providing 
that  ''  the  entire  land  upon  which  such  building,  erection  or 
other  improvement  is  situated,  including  that  portion  of  the 
same  not  covered  therewith  shall  be  subject  to  all  liens  created 
by  this  chapter,  *  *  * "  it  is  held  that  a  lien  is  given 
only  upon  the  building  for  the  erection  of  which  the  material 
was  furnished  or  labor  done,  and  upon  the  land  upon  which 
it  actually  rests,  and  in  addition  thereto,  upon  the  other  land 
properly  appurtenant  to  the  building,  and  it  will  not  cover  a 
separate  house  standing  on  the  same  undivided  lot.  Ewing 
V.  Allen,  99  la.  879  (68  N.  W.  Rep.  702).  Tex.  Const.,  Art. 
16,  §  87,  providing  that  '*  mechanics,  artisans  and  material 
men,  of  every  class,  shall  have  a  lien  upon  the  buildings  and 
articles  made  or  repaired  by  them  for  the  value  of  their  labor 
done  thereon,  or  material  furnished  therefor  \  and  the  legisla- 
ture shall  provide  by  law  for  the  speedy  and  efficient  enforce- 
ment of  said  liens,"  is  held  to  give  to  mechanics,  artisans  and 
material  men  a  lien  upon  the  interest  or  estate  that  the  person 
causing  such  building  or  improvements  to  be  made  thereon 
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has  in  the  land  upon  which  they  are  situated,  for  the  value  a^ 
'the  labor  performed  or  material  furnished  in  the  erection  and 
construction  of  such  buildings,  to  the  extent  that  the  lands 
are  necessary  to  its  enjoyment,  or  that  they  may  be  designated^ 
and  set  apart  as  intended  to  be  used  and  enjoyed  in  connection 
with  such  building  or  improvements.  Strang'  v.  Pray,  89 
Tex.  525  (85  S.  W.  Rep.  1054).  The  court  say :  "  It  is  the 
well  established  rule  that  if  one  devises  or  conveys  a  house  or 
building  to  another,  and  there  be  nothing  in  the  terms  of  the 
instrument  or  circumstances  under  which  it  is  made' which 
shows  a  contrary  intention,  the  land  necessary  to  the  use  and 
enjoyment  of  the  house  or  building,  or  which  is  so  designated 
and  set  apart  as  to  show  that  it  was  intended  to  be  used  in 
connection  therewith,  will  pass  by  such  conveyance  or  devise. 
Whitney  v.  Olney,  8  Mason,  280  (Fed.  Cas.  No.  17,595) ; 
yohnson  v.  Rayner^  6  Gray,  107 ;  Wilson  v.  Hunter^  14  Wis. 
688  (80  Am.  Dec.  795) ;  Endsleyv.  State,  76  Ind.  467;  1 
Devi.  Deeds,  §  868.  If  a  mortgage  be  given  upon  buildings, 
and  nothing  in  the  instrument  shows  a  contrary  intent,  the 
lien  of  the  mortgage  will  attach  to  the  land  on  which  sucb 
buildings  stand,  and  which  are  essential  to  its  use,  or  such  as 
may  be  so  designated  as  to  show  that  it  was  intended  to  be 
used  in  connection  with  such  buildings.  1  Jones'  Mortg.,  § 
142;  Greenwood  V.  Murdoch,  9  Gray  20  (69  Am.  Dec.  272). 
In  the  greater  number  of  the  states,  mechanics'  liens  are  cre- 
ated by  statutes  which  usually  express  that  the  mechanic  or 
material  man  shall  have  a  lien  upon  the  land  connected  there- 
with. But,  when  such  statutes  have  not  so  expressly  given 
the  lien  upon  the  land,  they  have  been  construed  by  the  courts 
to  give  a  lien  upon  it  the  same  as  in  the  case  of  conveyances 
or  mortgage  upon  the  buildings.  Phil.  Mech.  Liens,  §  199; 
Cornelius  \,  Uhlcr^  2  Browne  (Pa.)  229;  Case  of  Olympic 
Theater,  Id.  275 ;  Pcnnock  v.  Hoover,  5  Rawle,  814;  Roby  v. 
University,  86  Vt.  564." 

Sec.  611.  Kind  of  labor  or  material  for  which  a  lien 
may  be  claimed.  A  lien  may  be  had  for  the  services  of  an 
architect.  Parsons  v.  Brown,  97  la.  699  (66  N.  W.  Rep.  880). 
The  right  to  a  lien  for  materials  furnished  and  delivered  **  at 
and  for  the  building  "  and  used  therein  is  not  affected  by  the 
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fact  that  the  parties  to  the  contract  therefor  were  non-residentF 
and  executed  the  contract  as  such.      Campbell  v.  Coon^  149 
N,  Y.  556  (44  N.  E.  Rep.  800;  88  L.  R.  A.  410).     Under 
2  Starr  &  C.  Ann.  111.  Stat.,  p.  1512,  §  1,  giving  a  lien  to  any 
person  who  shall,  by  contract  **with  the  owner  of  any  lot  or 
piece   of   land,  furnish  labor  or  materials,"  a  lien  may  be 
enforced  for  labor  and  materials  furnished  under  a  contract 
with  a  stockholder  and  officer  of  a  company  who  holds  the 
legal  title  to  the  property  in  trust  for  it      Springer  v.  Kroe- 
Schelly  161  III.  858  (4?  N.  E.   Rep.  1084).      A  contract  to 
*•  furnish  and  deliver"  certain  articles  of  woodwork  for  a  house, 
*'  all  prepared,"  in  shapes  like  those  in  another  house,  even  if 
it  necessitated  special  manufacture,  and  called  for  things  not 
to  be  found  in  the  market,  is  held  not  to  be  **  an  agreement 
for  labor  or  materials,"  nor  does  it  create  a  debt  "  for  labor," 
within  the  meaning  of  Mass.  Pub.  Stat.,ch.  191,  %%  1,  2,  so  as 
to  give  the  contracting  party  a  lien.     Tracy  v.  Wethcrell^  165 
Mass.  118  (42  N.  E.  Rep.  497).     Construing  Minn.  Gen.  Stat, 
1894,  §  6280,  giving  a  lien  to  anyone  performing  labor,  etc., 
"for  grading,  filling  in,  or  excavating  any  land,"  it  is  held 
that  a  hole  drilled  in  the  ground  solely  for  the  purpose  of  ascer- 
taining whether  there  is  ore  underneath,  and,  if  so,  whether 
it  exists  in  paying  quantites,  is  not  an  excavation  of  the  land 
for  which  the  statute  gives  a  lien ;  that  the  statute  only  refers 
to  excavations  made  for  the  purpose  and  in  the  process  of 
making  improvements  upon  the  land.      Colvin  v.  Wezmer,  64 
Minn.  87  (65  N.  W.  Rep.  1079).     Under  a  statute  (2  Hill'.s 
Ann.  Or.  Laws,  §  8669)  giving  a  lien  for  work  and  labor  per- 
formed in  the  *'  alteration  and  repair "  of  a  building,  a  lien 
may  be  claimed  for  labor  performed  in  moving,  raising  and 
lowering  a  building  on  a  lot,  but  it  cannot  be  enforced  for  a 
specific  charge  for  the  use  of,  and  cost  of  transporting,  tools 
required  for  such  work.     Allen  v.  Elwert^  29  Ore,  428  (44 
Pac.  Rep.  828).     One  who,  under  a  contract  with  the  owner 
or  contractor,  hauls  material  for  a  building,  erection  or  other 
improvements,  and  which  is  used  in  the  erection  of  the  same 
is  entitled  to  a  lien  therefor  under  S.  Dak.  Comp.  Laws,  § 
5469,  giving  a  lien  to  ''every  mechanic  or  other  person  who 
shall  do  any  work  upon,  or  furnish  materials,"  etc.     Kehoe  v. 
Hansen,  8  S.  Dak.  198  (65  N.  W.  Rep.  1075 ;  59  Am.  St. 
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Rep.  759).  Citing,  Hill  v.  Newman^  88  Pa,  St.  152  (80  Am. 
.Oec.  478),  and  criticising  Webster  \^  Improvement  Co,y  140 
Mass.  526  (6  N.  E.  Rep.  71). 

Sec.  512.  Labor  on  a  mining  claim — Statutes  con- 
strued. Construing  Cal.  Code  Civ.  Proc,  §  1188,  providing 
that  any  person  performing  labor  on  a  mining  claim  shall 
have  a  lien  thereon  for  his  work,  whether  done  at  the  instance 
of  the  owner  or  his  agent;  **and  every  contractor,  subcon- 
tractor, architect,  builder  or  other  person  having  charge  of 
any  mining,  •  ♦  •  shall  be  held  to  be  the  agent  of  the 
owner  for  the  purposes  of  this  chapter,'*  it  is  held  that  a  lien 
can  not  be  claimed  for  labor  performed  by  one  for  a  person 
whom  he  knew  not  to  be  the  owner,  and  not  to  be  working 
the  mine  as  the  representative  of  the  owner.  Jurgenson  v. 
Dillcr,  114  Cal.  491  (46  Pac.  Rep.  610;  55  Am.  St.  Rep. 
88).  Cal.  Code  Civ.  Proc,  §  li92,  which  provides  that  every 
building  or  improvement  mentioned  in  §  1188,  constructed 
upon  any  lands  with  the  knowledge  of  the  owner,  shall  be 
held  to  have  been  constructed  at  his  instance,  and  his  interest 
in  the  land  shall  be  lienable  accordingly,  unless  he  shall » 
within  three  days  after  obtaining  knowledge  of  the  construc- 
tion, alteration  or  repair,  post  a  written  notice  that  he  will 
not  be  responsible  for  the  same,  etc.,  does  not  give  the  right 
of  a  lien  to  one  for  work  performed  in  **  drifting  in  a  tun- 
nel" in  a  mining  claim  upon  the  land  of  another,  who  had 
knowledge  of  such  work  and  did  not  give  the  notice  required 
by  the  statute.  Jurgenson  v.  Diller^  114  Cal.  491  (46  Pac. 
Rep.  610 ;  55  Am.  St.  Rep.  88).  The  court  say :  **  *  Drift- 
ing in  a  tunnel'  (the  only  work  in  which,  so  far  as  appears, 
defendant  knew  plaintiff  to  be  engaged)  means,  as  we  under- 
stand the  mining  phrase,  taking  earth,  gravel,  or  ore  from 
ground  made  accessible  by  means  of  the  tunnel,  is  not 
synonymous  with  *  running  a  tunnel ' ;  and  is  not  the  con- 
struction, alteration,  or  repair  of  any  building  or  improvement 
on  or  in  a  mine, — the  knowledge  of  which  must  be  brought 
home  to  the  owner  before  any  duty  becomes  incumbent  upon 
him  under  said  section  1192.  This  construction  of  the  statute 
18  not  fntnnsically  unjust.  It  is  equitable  to  require  the 
owner  who  sees  going  forward  an    unauthorized  building 
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or  other  beneficial  improvement  upon  his  property  to  give 
notice  that  he  will  not  be  responsible  therefor.  Avery  v. 
Clark,  87  Cal.  658  (25  Pac,  Rep.  921)  ;  but  this  considera- 
tion  fails  when  the  work  consists  in  a  subtractive  process, — 
the  removal  of  the  very  corpus  of  the  property;  as  well 
require  one  who  sees  a  trespasser  cutting  his  timber  to  post 
notice  of  his  nonliability,  under  penalty  of  having  his  land 
subjected  to  a  lien  for  the  labor.'' 

Sec.  513.  Improvements  by  a  vendee.  A  party  in 
possession  of  real  estate  under  a  bond  for  a  deed  will  be 
deemed  *'  the  owner  "  thereof  for  the  purpose  of-  creating  a 
mechanic's  lien  thereon,  as  against  a  subsequent  mortgagee  of 
the  same  party.  jMulvanc  v.  Chicago  Lumber  C£?.,56Kan. 
675  (44  Pac.  Rep.  613).  Where  a  landowner  agrees  with  a 
prospective  vendee  that  if  he  will  erect  certain  houses  upon 
his  land  according  to  fixed  specifications  he  will  aid  him  by 
the  advancement  of  certain  moneys  and  upon  the  completion 
of  the  buildings  free  from  all  liens,  convey  the  premises  to 
him,  taking  back  a  mortgage  for  the  funds  advanced,  and  such 
person  causes  the  buildings  to  be  erected  but  fails  to  pay  there- 
for and  relinquishes  his  nghts  under  the  contract  to  the  owner, 
a  lien  may  be  enforced  against  the  property  for  the  erection  of 
the  building.  Shearer  v.  Wilder^  56  Kan.  252  (48  Pac.  Rep. 
224).  A  lien  may  be  acquired  for  improvements  made  by  a 
vendee  in  possession  under  a  contract  of  purchase ;  but  if  there 
is  no  agreement  between  the  vendor  and  vendee  of  the  land 
that  the  improvements  shall  be  made,  the  lien  can  only  attach 
to  the  interest  of  the  vendee,  and  will  be  subsequent  and 
inferior  to  the  lien  of  the  vendor  for  any  balance  of  the  pur- 
chase price  for  the  land  remaining  unpaid.  Puller  v.  Pauley, 
48  Neb.  188  (66  N.  W.  Rep.  1115).  Where  a  vendor  by  his 
contract  of  sale  authorized  his  vendee  to  take  possession 
and  erect  certain  buildings  upon  the  completion  of  which  title 
is  to  be  conveyed  to  him,  the  vendee  becomes  the  owner  of  the 
property  within  the  meaning  of  Tenn.  Acts  1889,  ch.  108, 
requiring  notice  of  mechanic's  liens  to  be  given  the  owner  of 
the  property  upon  which  they  are  sought  to  be  enforced,  and 
in  such  case  mechanic's  liens  arising  on  account  of  the  con« 
struction  of  such  buildings  by  the   vendee   may  be  enforced 
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against  the  property.  Ragon  v.  Howard^  97  Tenn.  884  (87  S. 
W.  Rep.  186).  The  court  say:  *•  When  a  vendor,  holding 
the  legal  title,  consents  for  and  directs  a*  vendee  to  have 
improvements  placed  upon  the  property,  with  the  expectation 
and  intention  of  putting  the  legal  title  in  him  when  the  build- 
ings are  completed,  if  the  legal  title  is  thus  placed  the  lien  ot 
the  mechanic  attaches  as  against  both  parties.  Rollin  v. 
Cross ^  46  N.  Y.  766.  In  Warvelle  on  Vendors  (volume  1,  p. 
209,  §  28)  it  is  said,  in  substance,  that  where  a  vendor,  by  his 
contract  of  sale,  expressly  authorized  the  vendee  to  make  erec- 
tions and  improvements  on  the  premises,  and  particularly  if 
he  agrees  to  advance  money  to  aid  in  such  improvements,  and, 
before  the  termination  of  the  contract  and  notice  thereof,  a 
mechanic  performs  labor  or  furnishes  material  for  the  erection 
of  buildings  on  the  land,  the  latter  will  not  be  required  to  look 
alone  to  the  title  held  by  the  vendee,  but  may  enforce  his  lien 
against  the  legal  as  well  as  the  equitable  title.  To  the  same 
effect  is  Phil.  Mech.  Liens  (3d  Ed.),  §  69,  citing  and  com- 
menting on  many  cases  which  proceed  upon  the  idea  that 
under  such  circumstances  the  party  purchasing  and  in  posses- 
sion is  the  *  owner,'  in  the  sense  of  the  statute,  and,  unless 
he  shall  be  so  considered,  mechanics  and  material  men  will  be 
defrauded  of  their  liens.  Again  it  is  held  that  when  a 
mechanic  or  material  man  has  a  lien  as  against  the  purchaser 
of  a  lot,  or  one  who  has  a  contract  to  purchase  it  for  improve- 
ments put  upon  it,  and  the  purchaser  acquires  the  legal  title, 
the  lien  covers  all  the  time  of  the  work,  and  is  a  charge  upon 
the  fee  subsequently  acquired.  McGraw  v.  Godfrey^  56  N. 
Y.  610 ;  Kneel.  Mech.  Liens,  §  19.  See,  also,  Lion  v.  McGuf- 
fey, 4 Pa.  St.  126  (45  Am.  Dec.  678)  \Loonie  v.  Hogan,^^,  Y. 
(5 Seld.)  485  (61  Am.  Dec.  688)  et seq, ;  Phil. Mech.  Liens,  §  69.' 
In  Lyon  v.  McGuffey,  supra,  it  is  held  that  the  mechanic's  lien 
on  an  equitable  estate  attaches  to  an  after-acquired  legal  title 
the  moment  it  vests  in  the  same  person.  Colman  v.  Goodnaw^ 
86  Minn.  9  (29  N.  W.  Rep.  888;  1  Am.  St.  Rep.  682)  ;  16 
Am,  &  Eng.  Enc.  Law,  11,  12,  and  notes." 

Sec.  614.  Improvements  by  lessee,  husband  and 
others  not  owners.  A  lien  cannot  be  enforced  for  improve- 
ments made  by  a  lessee  in  pursuance  of  an  express  contract 
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between  bim  and  his  lessor  that  the  lessee  is  to  pay  for  such 
improvements  and  that  no  lien  is  to  be  created  against  the 
property  therefor,  although  it  is  provided  that  the  lessee  may 
dediict  the  moneys  so  expended  by  him  from  the  rent.  Boone 
V.  Chatfieldy  118  N.  C.  916  (24  S.  E.Rep.  745).  Construing 
Wis.  Rev.  Stat.,  g  8814,  which  provides  that  the  lien  shall 
attach  to  and  be  a  lien  on  the  real  property  of  any  person  on 
whose  premises  such  improvements  are  made,  such  owner  hav- 
ing knowledge  thereof  and  consenting  thereto,  and  laws  1887, 
ch.  466,  which  provides  that  this  statute  shall  not  be  consid- 
ered as  giving  a  lien  "  where  the  relation  of  landlord  and  ten- 
ant exists,"  it  is  held  that  ch.  466  was  not  intended  to  apply 
to  a  case  where  a  person  contracts  with  another  to  build  a 
•building  for  such  person  on  his  land,  though  coupled  with  an 
agreement  that  such  other  shall  occupy  the  premises  as  tenant 
4>f  such  person.  Bentlcy  v.  Adams,  92  Wis.  886  (66  N.  W. 
Rep.  505).  Pa.  Act  Aug.  1,  1868,  and  Act  May  18,  1887, 
applied — improvements  by  lessee— notice  to  owner.  Hall  v. 
Blackburn,  178  Pa.  810  (84  Atl.  Rep.  18).  A  lien  may  be 
enforced  against  the  property  of  a  married  woman  for  labor 
and  materials  furnished  under  a  contract  made  with  her  hus- 
band while  acting  as  her  agent  and  which  has  been  ratified  by 
her.     Bumgartner  v.  HalU  168  111.  186  (45  N.  E.  Rep.  168). 

_  _  • 

Where  a  statute  (Cal.  Code  Civ.  Proc,  §  1191)  gives  a  lien  to 
•'  any  person,  whb  at  the  request  of  the  reputed  owner  of  any 
lot  in  any  incorporated  city  or  town,  grades,  fills  in,  or  other- 
wise improves  the  same,  or  the  streets  or  sidewalks  in  front  of 
or  adjoining  the  same,''  it  is  held  that  a  lien  may  be  claimed  by 
one  who  performs  work  on  the  street  in  front  of  a  lot  under 
contract  with  a  husband  who  stated  that  the  property  was 
•community  property,  although  the  wife  held  the  record  title. 
Santa  Cruz  Rock  Pav.  Co,  v.  Lyons,         Cal.  (48  Pac. 

599).  The  principle  that  the  owner  of  the  absolute  interest 
in  property  may  be  estopped  from  setting  up  his  ownership 
against  a  lien  claim  thereon,  arising  from  a  contract  with  a 
party  in  possession  having  less  than  the  absolute  interest  can- 
not be  invoked  by  laborers  upon  a  sawmill  against  an  owner 
who  is  not  interested  in  the  operation  of  such  sawmill  or  in 
its  output,  is  guilty  of  no  fraud  or  deceit  upon  the  lien  claim- 
ants, and  who  knew  nothing  of  their  employment,  or  that  any 


§  514,  515  mechanics'  liens.  486 

labor  had  beqn  performed  by  them,  and  such  labor  in  no  respect 
increases  the  value  of  the  property  upon  which  the  lien  is 
claimed.  National  Bank  v.  Williams,  88  Fla.  805  (20  So. 
Rep.  931). 

Sec.  515.  Public  buildings — Public  bridges — Bond 
of  contractor.  Utah  laws  1890,  p.  24,  §  1,  providing  ''that 
whoever  shall  do  work  or  furnish  materials  by  contract, 
express  or  implied,  with  the  owner  of  land,  for  the  construc- 
tion of  any  building  upon  such  land,  shall  have  a  lien  upon 
such  land,  building,  or  other  improvement,"  does  not  give  one 
a  lien  for  materials  furnished  to  one  erecting  a  public  school 
house  under  a  contract  with  the  board  of  education  of  Salt 
Lake  City.  Board  of  Education  v.  Salt  Lake  Pressed- Brick 
Co.,  18  Utah  211  (44  Pac.  Rep.  709).  Iowa  Acts  20th  Gen. 
Assem.,  ch.  179,  construed  and  applied— lien  upon  public 
buildings.  Epeneicr  v.  Montgomery  Co,,  98  la.  159  (67  N. 
W.  Rep.  98). 

Applying  the  statute  exempting  county  property  from 
execution  sale  it  is  held  that  a  bridge  erected  by  a  con- 
tractor for  a  county  is  not  subject  to  mechanics'  liens,  although 
the  statute  (Hills'  Ann.  Or.  Laws,  §  8669)  enumerates  bridges 
in  the  class  of  property  which  is  subject  to  such  liens,  it  being 
presumed  in  the  absence  of  the  word  **  public  "  the  statute 
applies  only  to  private  bridges.  First  National  Bank  v. 
Malheur  Co.,         Or.  (45  Pac.    Rep.   781).     The  court 

say  :  **  A  public  bridge  is  a  part  of  the  highway,  and,  whether 
constructed  by  the  state  or  any  of  its  public  corporations,  is 
held  in  trust  for  a  public  use ;  and  the  statute  emphrasing  a 
rule  of  public  policy,  wisely  prohibits  the  sale  of  such  prop- 
erty upon  execution.  The  reason  assigned  for  the  existence 
of  this  rule  in  the  absence  of  a  statute  upon  the  subject,  is 
that,  if  the  property  held  by  a  municipal  corporation  in  trust 
for  the  public  were  subject  to  sale  upon  execution,  the  title 
thereto  might  become  vested  in  a  private  person,  thereby 
depriving  the  public  of  its  right  to  the  use  of  such  property, 
and  public  policy  forbids  that  the  public  shall  be  deprived 
even  temporarily  of  such  use.  Leonard  v.  City  of  Brooklyn^ 
71  N.  Y.  498  (27  Am.  Rep.  80)  ;  Portland  Lumbering  ^ 
Manufacturing  Co.  v.  School  Dist.  No,   1,  18  Or.  288  (10 
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Pac.  Rep.  850).  The  rule  is  well  settled  that  property  which 
is  exempt  from  sale  under  execution  upon  grounds  of  public 
policy  is  not  within  the  operation  of  or  subject  to  the  mechanic's 
lien  law  unless  the  statute  conferring  this  special  remedy  so 
expressly  declares.  Williams  v.  Controllers,  18  Pa.  St.  275  ; 
National  Foundry  £  Pipe  Works  v.  Oconto  Water  Co,,  52 
Fed.  Rep.  48;  Whiting  v.  Story  Co.,  54  Iowa,  81  (6  N.  W. 
Rep.  187 ;  87  Am.  Rep.  189)  ;  Ripley  v.  Gage  Co.  Com'rs,  8 
Neb.  897.  Judge  Dillon  in  his  work  on  municipal  corpora- 
tions (8rd  Ed.,  §  577)  in  stating  this  rule,  says  :  *  Property 
owned  by  a  municipal  corporation  and  used  for  public  pur- 
poses can  not  be  sold  by  virtue  of  an  execution  issued  on  a 
judgment  rendered  against  the  corporation.  As  one  of  the 
results  of  this  general  rule,  there  can  be  no  mechanic's  lien 
against  such  property.  Thus,  county  bridges,  schoolhouses, 
court  houses  and  other  public  buildings,  which  can  not  be  sold 
under  an  execution,  can  not  be  sold  on  foreclosure  of  a 
mechanic's  lien.  It  is  only  such  property  as  can  be  sold  under 
judicial  process  that  is  subject  to  such  liens.'  In  Board  of 
ComWs  V.  Norrington,  82  Ind.  190,  it  is  held  that  public 
policy  forbids  either  the  acquisition  or  enforcement  of  a 
mechanic's  lien  against  a  public  bridge.  So,  too,  in  Loring 
V,  Small,  50  Iowa  271  (32  Am.  Rep.  186),  which  was  a  suit 
to  enforce  a  mechanic's  lien  aganst  a  bridge  constructed  for  a 
county,  Day,  J.,  in  rendering  the  decision  of  the  court,  says : 
*  We  feel  no  hesitancy  in  holding  that  the  property  in  ques- 
tion in  this  case  cannot  be  made  subject  to  a  mechanic's  lien 
in  view  of  the  statute  which  exempts  it  from  execution.' 
The  statute  enumerates  bridges  in  the  class  of  property  which 
is  subject  to  mechanics'  liens  (section  8669,  Hill's  Ann.  Laws 
Or.)  ;  but  since  a  bridge  may  be  constructed  by  a  private  per- 
son for  his  own  use,  the  mere  adoption  of  the  word  in  statu- 
tory classification  does  not  necessarily  mean  a  public  bridge, 
and,  public  policy  demanding  that  a  bridge  built  by  a  county 
on  a  public  highway  should  be  open  to  the  public,  which 
which  might  be  denied  the  use  thereof  if  it  could  be  sold 
under  execution,  compels  us  to  hold  that  without  the  use  of 
the  qualifying  word  *  public,'  no  lien  can  attach  to  or  be 
enforced  against  a  bridge  of  that  character." 

Construing  Wash.  Gen.  Stat.,  g§  2415,  2417,  providing 
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for  the  execution  of  a  bond  by  one  contracting  with  public 
authorities  to  do  work  of  such  character  that  if  performed  for 
an  individual  a  lien  might  be  claimed  therefor,  upon  which 
any  person  furnishing  material  or  labor  to  such  contractor 
may  have  a  right  of  action  thereon,  it  is  held  that  the  statute 
applies  to  a  contractor  with  a  county  for  the  erection  of  a 
bridge ;  that  the  right  to  sue  on  such  bond  is  not  affected  by 
the  remoteness  of  a  subcontractor,  and  such  right  is  assign- 
able. Gilmore  v.  Westerman,  18  Wash.  St.  890  (48  Pac. 
Rep.  845). 

Sec.  616.  Joint  lien  on  several  lots  or  buildings. 
The  right  to  a  mechanic's  lien  may  arise  out  of  a  single  contract 
for  furnishing  material  for  two  or  more  buildings  on  several 
contiguous  lots  constituting  a  single  tract  or  parcel  of  ground. 
Mulvane  v.  Chicago  Lumber  Co.\  56  Kan.  675  (44  Pac.  Rep. 
618).  Where,  while  material  is  being  furnished  for  the  con* 
struction  of  several  houses  on  one  tract  of  land  it  is  subdivided 
according  to  the  number  of  the  houses,  the  lien  should  be 
apportioned  and  charged  fro  rata  against  the  houses.  Blanch^ 
ard  V.  Fried,  162  111.  462  (44  N.  E.  Rep.  880).  Where 
materials  are  furnished  from  time  to  time  under  a  contract  for 
the  general  improvement  of  several  buildings,  comprising  a 
single  manufacturing  plant,  located  on  a  small  tract  of  land» 
one  lien  may  be  filed  for  all  the  materials  against  all  the 
buildings  as  a  whole.  Premier  Steel  Co.  v.  McElwaine- 
Richards  Co.,  144  Ind.  614  (48  N.  E.  Rep.  876).  Cal.  Code 
Civ.  Proc,  §  1188,  which  requires  the  claimant  who  files  a 
lien  against  two  or  more  buildings,  or  other  improvements,  to 
designate  the  specific  amount  for  which  he  claims  a  lien  upon 
each  of  such  improvements,  does  not  apply  to  a  lien  claim. 
made  under  a  contract  for  the  grading  of  two  blocks  of  land^ 
the  earth  taken  from  one  to  be  placed  on  the  other,  and  the 
compensation  to  be  so  much  per  cubic  yard  of  filling.  Warren 
V.  Hopkins,  110  Cal.  506  (42  Pac.  Rep.  986). 

Sec.  617.  Priority  of  mechanics'  liens.  Mechanics'^ 
liens  acquired  on  property  after  judgment  liens  against  it  have 
been  released  have  priority  over  them.  In  re  Bitner*s  Estate^ 
176  Pa.  St.  90  (84  Atl.  Rep.  957).     A  lien   acquired  for 
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improvements  made  by  a  vendee  in  possession  under  a  contract 
of  purchase,  not  in  pursuance  of  any  contract  with  the  vendor, 
is  subject  to  the  latter's  lien  for  the  purchase  price.  Fuller  v. 
Pauley,  48  Neb.  188  (66  N.  W.  Rep.  1115).  The  lien  of  a 
mortgage  which  by  its  terms  attaches  to  after  acquired  prop- 
erty when  it  comes  into  being  is  subject  to  a  mechanic's  lien 
attaching  at  that  time  for  work  and  labor  which  brought  such 
property  into  being,  yarvis  v.  State  Bank,  22  Colo.  809  (45 
Pac.  Rep.  505;  55  Am.  St.  Rep.  129).  Citing,  1  Jones, 
Mortg.,  §  158;  Phil.  Mech.  Liens,  §  242;  Williamson  v. 
Railroad  Co.,  28  N.  J.  Eq.  277;  29  N.  J.  Eq.  811 ;  U.  S.  v. 
Neiv  Orleans  jR.  Co,,  12  Wall.  862.  A  purchase-money 
mortgage  given  by  a  vehdee  to  a  vendor  simultaneously  with* 
the  delivery  of  the  deed  to  him  will  take  precedence  over  a 
mechanic's  lien  claim  for  work  done  for  the  vendee  before  he 
acquired  the  legal  title.  JVew  Jersey  Bldg.,  L,dk  Inv,  Co.  v. 
Bachelor,  64  N.  J.  Eq.  600  (85  Atl.  Rep.  745) ;  Missouri 
VaL  Lum.  Co.  v.  Reid,  4  Kan.  App.  4  (45  Pac.  Rep.  722). 
Where,  pending  the  erection  of  a  building,  the  owner  thereof 
conveys  the  premises,  agreeing  with  his  vendee  to  complete 
such  building,  and  immediately  prior  to  such  conveyance  exe- 
cutes a  mortgage  to  a  third  party,  mechanics'  liens  incurred  in 
the  completion  of  the  building  have  priority  over  the  mortgage. 
Erdman  v.  Moore,  58  N.  J.  L.  445  (88  Atl.  Rep.  958).  A 
mortgagee  having  notice  of  the  erection  of  buildings  at  the 
time  he  takes  his  mortgage,  takes  subject  to  mechanics'  liens 
acquired  on  account  of  the  erection  of  such  buildings,  although 
subsequently  filed.  In  re  Miller^ s  Estate^  177  Pa.  St.  1C8 
(35  Atl.  Rep.  702)  ;  Harrishurg  Lumber  Co.  v.  Washburn, 
29  Ore.  150  (44  Pac.  Rep.  890).  Where  a  mortgage  loan 
upon  real  estate  was  negotiated  before  the  commencement  of 
a  building  thereon,  but  the  papers  were  not  executed,  deliv- 
ered, or  recorded,  and  the  loan  was  not  closed  up,  nor  any 
money  paid  thereon,  until  after  the  excavation  for  the  build- 
ing was  begun,  the  mechanics'  liens  for  labor  and  material, 
duly  preserved,  are  prior  and  paramount  to  the  lien  of  the 
mortgage.  Nixon  v.  Cydon  Lodge  No.  5,  K.  of  P.,  56  Kan. 
298  (48  Pac.  Rep.  286).  A  mortgagee  who  encourages  the 
improvement  of  the  mortgaged  'property  by  an  agreement  to 
subordinate  his  lien  to  the  cost  thereof  will,  as  to  persons 
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furnishing  labor  and  material  for  use  thereon  upon  the  faith  of 
his  promise,  be  deemed  a  promoter  of  sAch  improvement,  and 
their  liens  for  labor  and  material  so  furnished  will  be  entitled 
to  priority  over  his  mortgage.  Cummings  v.  Emslie^  49  Neb 
485  (68  N.  W.  Itep.  621).  Where  a  mortgage  was  executed 
after  the  filing  of  a  mechanic's  lien  but  before  judgment  was 
obtained  on  it,  a  subse'quent  judgment  on  the  lien  is  not  con- 
clusive against  the  mortgagee  as  to  whether  the  lien  was  filed 
in  time.  Safe- Deposit  <^  T.  Co.  v.  Columbia  Iron  <B  S.  Co*^ 
176  Pa.  St.  536  (35  Atl.  Rep.  229). 

Sec.  518.  Priority  of  mechanics'  liens — Statutes  con- 
strued. Sand  &  H.  Ark.  Dig.,  §  4766,  construed — priority 
of  laborer's  lien.  Watson  v.  May,  62  Ark.  485  (85  S.  W. 
Rep.  1108).  Colo.  Gen.  Stat.,  1888,  §§  1720,2148;  Laws, 
1887,  p.  814,  construed  and  applied — priority  of  lien  for  con- 
structing flume  across  a  stream  for  an  irrigating  canal,  over 
mortgage  on  right  of  way.  Jarves  v.  State  Bank^  22  Colo. 
309  (45  Pac.  Rep.  505;  55  Am.  St.  Rep.  129).  Where  a 
statute  (Ind.  Rev.  Stat.»  1894,  §  8350)  makes  a  conveyance 
void  as  against  subsequent  bona  fide  purchasers  for  value 
unless  recorded  within  a  given  number  of  days  after  its  exe- 
cution, a  right  to  a  mechanic's  lien  acquired  before  the  record- 
ing of  a  mortgage  not  recorded  within  the  time  prescribed  by 
the  statute  has  priority  over  such  mortgage  although  the 
notice  for  a  lien  was  not  filed  until  after  the  recording  of  the 
mortgage.  Jcnckes  v.  Jenckes^  145  Ind.  624  (44  N.  E.  Rep. 
032).  Under  Ind.  Rev.  Stat.,  1894,  §  7255,  when  the  per- 
son,  firm  or  corporation  against  whom  persons  have  the  right 
to  enforce  mecl^anics'  liens  are  '*in  failing  circumstances** 
such  claims  •'  shall  be  preferred  debts,  whether  notice  of  lien 
be  filed  or  not."  Jcnckes  v..  Jcnckes^  145  Ind.  624  (44  N. 
£.  Rep.  632).  Construing  and  applying  Mont.  Gen.  Laws, 
1887,  div.  5,  §  1374,  which  provides  that  mechanics'  liens  for 
labor  and  material  *' shall  be  prior  to  and  have  precedence 
-^ver  any  mortgage,  incumbrance  or  any  other  lien  made  sub- 
«iequent  to  the  commencement  of  work  on  any  contract  for 
the  erection  of  such  building,  structure  or  other  improve- 
ment," it  is  held  that  a  lien  for  plastering  a  building  is  supe- 
rior to  a  previous  mortgage  given  after  the  commencement  of 
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the  building.  Murray  v.  Swanson^  18  Mont.  588  (46  Pac. 
Rep.  441).  A  lien  of  a  deed  of  trust  conveying  all  the  ores 
that  may  be  mined  and  taken  from  such  mines  does  not  have 
priority  over  a  lien  given  laborers  for  mining  sucfi  ore.  Mill. 
&  V.  Tenn.  Code,  §§  2768-2770,  applied.  Gallov:ay  v.  Blue 
Springs   Min.  Co.,         Tenn.  (87  S.  W.    Rep.   1016). 

Construing  Sayles'  Tex.  Civ.  Stat.,  Art.  8179,  providing  that 
mechanics'  liens  '^  shall  be  upon  an  equal  footing,  without 
reference  to  the  date  of  filing  the  lien,"  and  Art.  8171,  pro- 
viding that  **  any  lien,  incumbrance  or  mortgage  on  land,  or 
improvement  at  time  of  inception  of  lien,  shall  not  be  affected 
thereby,"  it  is  held  that  when  the  erection  of  any  building 
or  construction  of  any  improvement  is  begun,  that  constitutes 
the  inception  of  all  subsequent  liens,  and  a  mortgage  taken 
upon  an  incomplete  building  is  subject  to  all  mechanics'  liens 
which  accrue  before  its  completion.  Oriental  Hotel  Co.  v. 
Griffiths,  88  Tex.  574  (33  S.  W.  Rep.  652 ;  53  Am.  St.  Rep. 
790;  80  L.  R.  A.  765).  Construing  Wis.  Rev.  Stat.,  § 
8814,  which  provides  that  "  every  person,  who,  as  principal 
contractor,  architect,  civil  engineer,'  or  surveyor,  performs 
any  work  or  labor,  furnishes  any  materials  or  prepares  any 
plans  or  estimates  for,  in  or  about  the  erection,  construction, 
repair  or  removal  of  any  dwelling  house  or  other  building,  or 
any  machinery  erected  or  constructed  so  as  to  be,  or  become 
a  part  of  the  freehold  upon  which  it  is  situated,  ♦  *  * 
shall  have  a  lien  thereupon,  and  upon  the  interest  of  the 
owner  of  such  dwelling  house,  building,  machinery  ♦  •  * 
in  and  to  the  land  upon  which  the  same  is  situated.  ♦  ♦  ♦ 
Such  lien  shall  be  prior  to  any  other  lien  which  originates 
subsequent  to  the  commencement  of  the  construction  *  * 
*  or  work  aforesaid  of,  or  upon  such  dwelling  house,  build- 
ing, machinery,  •  »  •  and  shall  also  attach  to  and  be  a 
lien  upon  the  real  property  of  any  person  on  whose  premises 
such  improvements  are  made,"  it  is  held  that  a  mechanic's  lien 
for  machinery  placed  in  a  mill  is  superior  to  a  prior  mortgage 
taken  out  on  the  premises  after  the  erection  of  the  building 
was  commenced,  the  machinery  being  contracted  for  before 
the  mortgage  was  made.  Cassoday,  C.  J.,  dissenting.  Vilas 
V,  McDonough  Mfg  Co.,  91  Wis.''607  (65  N.  W.  Rep.  488; 
51  Am.  St.  Rep.  925 :  80  L.  R,  A.  77«i 
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Sec.  510.  Statutes  confining  other  prior  liens  to  the 
land — Determining  value.  Under  Ind.  Rev.  Stat.,  1894,  g 
7256,  a  mechanic's  lien  has  priority  as  to  the  buildings  for  the 
erection  of  which  it  is  sought  to  be  enforced,  over  a  prior 
mortgage  given  on  the  land  although  the  same  was  given  to 
secure  a  debt  for  labor  and  materials  used  in  the  construction 
of  such  buildings.  Carrigcr  v.  Mackey^  15  Ind.  App.  892  (44 
N.  E.  Rep.  266).  Applying  Iowa  Code,  §  2185,  subd.  4, 
which  provides  that  a  lien  for  material  and  labor  •*  shall 
attach  to  buildings,  erections  or  improvements  for  which  they 
were  furnished  or  done,  in  preference  to  any  prior  lien  or 
incumbrance  or  mortgage  upon  the  land  upon  which  such 
erection,  building  or  improvement  belongs,  or  is  erected  or 
put,"  it  is  held  that  a  mechanic's  lien  acquired  on  account  of 
the  erection  of  a  house  by  one  having  possession  under  a  con- 
tract of  purchase  providing  for  his  erection  of  such  house, 
is  superior,  as  to  the  building,  to  the  lien  of  the  vendor  for 
purchase  money  wh"ich  he  could  enforce  by  declaring  a  forfeit- 
ure of  the  contract,  although  it  provided  that  upon  such  forfeit- 
ure all  the  improvements  should  pass  to  the  vendor.  •  Iowa 
Code,  g§  2180,  2136,  applied.  Jameson  v.  Gile,  98  la.  490 
(67  N.  W.  Rep.  896).  Construing  and  applying  a  statute 
(Tex.  Act,  April  5th,  1889)  giving  priority  to  mechanics'  liens 
as  to  the  building  giving  rise  to  their  creation,  over  other  liens 
on  the  land,  and  providing  for  its  removal  and  sale  for  their  sat- 
isfaction, it  is  held  that  where  several  mechanics'  liens  have 
been  acquired  on  account  of  the  construction  of  a  building 
upon  land  subject  to  a  prior  vendor's  lien,  and  such  land  can 
not  be  sold  separate  from  the  building  nor  the  building  be 
removed  without  great  damage,  the  court  should  order  the 
sale  of  both  together,  limiting  the  right  of  the  holder  of  the 
vendor's  lien  in  the  proceeds  to  the  relative  of  the  land  with- 
out the  building.  Land  Mortgage  Bank  v.  ^uanah  Hotel 
Co,,  89  Tex.  832  (84  S.  W.  Rep.  780).  Citing,  Whitehead 
V.  Protestant  Church,  15  N.  J.  Eq.  185;  Bradley  v.  Simp- 
son, 98  111.  98.  Applying  Sayles'  Tex.  Civ.  Stat.,  Art.  8171; 
providing  that  mechanics'  liens  for  labor  and  materials  used 
in  the  erection  of  a  building  on  land  shall,  as  to  such  building, 
have  preference  over  a  prior  mortgage  on  the  land,  it  is  held 
that  where  a  mortgagee  of  premises  allows  insurance  money 
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realized  from  the  destruction  of  buildings  thereon  to  be 
applied  to  the  erection  of  new  buildings,  liens  acquired  on 
account  of  such  erection  have  priority,  as  to  the  buildings, 
over  the  mortgage.  Peoples  Bldg.  L,  d  Sav,  Ass'n  v. 
CiarJk,        Tex.  Civ.  App  (88  S.  W.  Rep.  881). 

Construing  Va.  Code,  §  2488,  which  provides  that  '*  any 
lien  or  incumbrance  created  on  the  land  before  the  work  was 
commenced  or  materials  furnished  shall  be  preferred  in  the  dis* 
tribution  of  the  proceeds  of  sale  only  to  the  extent  of  the  value 
of  the  land,  estimated,  exclusive  of  the  buildings  or  structures, 
at  the  time  of  sale,  and  the  residue  of  the  proceeds  of  sale 
shall  be  applied  to  the  satisfaction  of  the  liens  provided  for  in 
the  previous  sections  of  this  chapter," — that  is,  to  the  mechan- 
ics' liens,  the  Supreme  Court  of  Appeals  of  that  state  say : 
**  It  is  very  clear  that  the  prior  incumbrancer  is  to  have  the 
benefit  of  his  lien  upon  the  land  to  the  extent  of  the  value 
thereof,  exclusive  of  the  buildings  or  structures  placed  thereon 
since  the  lien  was  created,  and  that  its  value  is  not  to  be  ascer- 
tained as  of  some  other  time,  when  the  land  may  have  been 
worth  more  or  less  in  the  market,  but  is  to  be  ascertained  at 
the  time  the  liens  are  enforced  by  the  court.  It  is  to  be  ascer- 
tained at  the  time  of  sale.  Nor  can  there  be  any  doubt  as  to 
the  manner  whereby  it  is  to  be  ascertained.  It  is  to  be  ascer- 
tained by  estimation.  It  is  to  be  fixed  by  the  court,  either  from 
evidence  submitted  directly  to  it ,  or  through  the  finding  of  a  com- 
missioner,  subject  to  review  by  the  court,  as  in  other  chancery 
causes.  But  the  value  is  to  be  estimated,  and  fixed  by  the 
court  before  the  property  is  sold ;  and  the  prior  incumbrancer, 
as  to  the  sum  so  fixed  is  to  be  preferred  in  the  distribution  of 
the  proceeds  of  the  sale.  This  amount,  however,  is  all  that  he 
can  obtain  from  the  proceeds  of  sale  until  the  mechanics  hav- 
ing liens  thereon  are  satisfied ;  and  they  are  entitled  to  the 
residue  of  the  proceeds  of  sale  for  the  payment  of  their  liens, 
if  not  more  than  sufficient  for  that  purpose,  or,  if  more  than 
sufficient,  to  so  much  as  may  be  requisite  to  satisfy  them.'* 
Pidelily  Loan  d  T.  Co.  v.  DenniSy  98  Va.  504  (25  S.  E.  Rep. 
546). 

Sec.  620.    Subcontractors  and  material  men.     An 
equitable  lien  upon  real  estate  does  not  result  from  the  sale  of 
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personal  property,  even  though  such  personal  property  was 
furnished  for,  and  used  in  the  erection  of,  buildings  upon  ^uch 
real  estate.  To  obtain  a  lien  in  such  cases,  proper  steps  must 
be  taken  under  the  statute  concerning  liens-.  Slack  w.  Collins, 
145  Ind.  569  (42  N.  E.  Rep.  910).  A  laborer  for  a  contractor 
cannot,  by  a  mere  common-law  suit  against  the  latter  and  gar- 
nishment proceedings  against  the  Qwner  of  realty  upon  which 
the  contractor  had  agreed  to  build  a  house,  enforce  against 
such  owner  an  alleged  lien  for  labor  done  for  the  contractor 
upon  the  house,  but  can  only  do  so  by  proper  proceedings 
under  the  statute  in  such  cases  provided.  Kimball  v.  Moody ^ 
97  Ga.549  (25  S.  E.  Rep.  888).  Where  material  is  usually 
delivered  in  certain  packages,  it  is  proper  to  charge  for  it  as 
packed,  although  the  small  material  constituting  the  package 
does  not  literally  go  into  the  construction  of  the  building. 
Snell  v.  Payne,  115  Cal.  218  (46Pac.  Rep.  10C9).  One  lien 
may  be  enforced  for  materials  furnished  at  different  times 
under  one  contract.  Premier  Steel  Co.  v.  McElwaine-Rich' 
ards  Co.y  144  Ind.  614  (48  N.  E.  Rep.  876).  A  lien  cannot 
be  enforced  for  materials  sold  under  a  general  sale  without 
any  reference  as  to  when,  where  and  for  what  purpose  they 
are  to  be  used.  Colorado  Iron  Works  v.  Riekenberg^  Idaho 
(43  Pac.  Rep.  681).  In  Connecticut  a  lien  cannot  be 
enforced  for  material  furnished  a  subcontractor  merely  with 
the  knowledge  and  consent  of  the  land  owner.  Alderman  v. 
Hartford  £  N.  T.  Transp.  Co,,  66  Conn.  47  (88  Atl.  Rep. 
589).  A  lien  is  riot  created  in  favor  of  one  furnishing  mate- 
rials to  a  contractor  by  the  landowner's  subsequent  promise 
to  pay  therefor.  Gibson  v.  Wheeler y  110  Cal.  248  (42  Pac. 
Rep.  810).  One  furnishing  materials  to  a  plumber  who  has 
an  independent  contract  with  the  owner  for  plumbing  a  build- 
ing may  have  a  lien.  Owen  v.  Johnson,  174  Pa.  99  (84  Atl. 
Rep.  549).  A  manufacturer  selling  building  material  to  a 
merchant  in  the  usual  course  of  trade,  without  any  knowledge 
or  understanding  that  it  is  to  enter  into  any  particular  build- 
ing, cannot  enforce  a  lien  for  material  sold  by  the  merchant 
to  the  owner  of  a  building  and  used  in  its  construction.  Van 
Cleve  Glass  Co.  v.  Erratt,  110  Mich.  6S9  (68  N.  W.  Rep. 
978).  Where  there  is  nothing  due  the  contractor  at  the  time 
of  the  filing  of  the  subcontractor's  lien  and  the  contractor 
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abandons  the  undertaking  without  just  cause,  but  the  owner 
completes  the  building  according  to  the  contract,  and  under  & 
provision  thereof  permitting  it,  the  lien  attaches  to  the  extent 
of  the  difference  between  the  cost  of  completion  and  the 
amount  unpaid  when  the  lien  was  filed.  Campbell  w.  Coon, 
149  N.  Y.  556  (44  N.  E.  Rep.  800;  88  L.  R.  A.  410) ;  Jarvh 
V.  State  Bank,  22  Colo.  809  (45  Pac.  Rep.  505;  55  Am.  St. 
Rep.  129). 

Sec.  521.  Subcontractors  and  material  men — How 
far  rights  of  are  affected  by  the  principal  contractor's 
contract.  A  subcontractor  is  charged  with  the  knowledge 
of  the  terms  and  conditions  of  the  contract  between  the  owner 
and  original  contractor,  and  he  is  not  entitled  to  an  enforcement 
of  his  lien  in  such  a  manner  as  to  defeat  and  destroy  the  ful- 
fillment of  the  contract  in  accordance  with  its  conditions  and 
stipulations,  lawfully  entered  into  by  the  owner  with  the  prin- 
cipal contractor.  Mc  Crary  v.  Bristol  Bank  <&  Trust  Co, ,  97 
Tenn.  469  (87  S.  W.  Rep.  548) .  Subcontractors  cannot  obtain 
liens  in  excess  of  the  amount  which  the  owner  has  agreed  to 
pay  the  original  contractor.  Main  Street  Hotel  Co,  v.  Hor^ 
ton  Hardware  Co.,  56  Kan.  448  (48  Pac.  Rep.  769).  Under 
N.  C.  Code,  §§  1801,  1802,  a  subcontractor  cannot  enforce  a 
lien  where  neither  at  the  time  he  gives  notice  or  afterwards  is 
there  anything  due  the  contractor.  Clark  v.  Edwards,  119 
N.  C.  115  (25  S.  E.  Rep.  794).  A  surety  upon  the  bond  of 
a  contractor  providing  that  he  will  complete  his  contract  and 
deliver  the  building  to  the  obligee  "  free  from  all  charges, 
claims,  liens,  mechanics'  liens,  or  any  incumbrance  or  debt  in 
the  nature  of  a  lien  or  charge,  of  any  kind  whatsoever,"  can- 
not have  a  li^  for  material  furnished  to  such  contractor. 
Rynd  v.  Pittsburg  Natatorium,  178  Pa.  287  (88  Atl.  Rep. 
1041).  To  the  same  effect,  see  Gannon*s  Ex*rs  v.  Central 
Presb.  Church,  178  Pa.  242  (88  Atl.  Rep.  1048).  The  act  of 
April  18, 1894  (91  Ohio  Laws,  185),  in  so  far  as  it  gives  a 
lien  on  the  property  of  the  owner  to  subcontractors,  laborers, 
and  those  who  furnish  machinery,  material,  or  tile  to  the  con- 
tractor, is  unconstitutional  and  void.  All  to  whom  the  con- 
tractor becomes  indebted  in  the  performance  of  his  contract 
are  bound  by  the  terms  of  the  contract  between  him  and  the 
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owner.  Minshall,  J.,  dissenting.  Palmer  v.  Tingle^  55  O. 
St.  428  (45  N.  E.  Rep.  818).  As  to  whether  the  statutory 
right  of  a  subcontractor  to  a  lien  may  be  cut  off  by  an  agree- 
ment of  the  contractor  to  waive  his  right  to  a  lien,  and  for* 
construction  of  particular  contract  held  not  to  have  that  effect, 
see  Jarvis  v.  State  Bank,  22  Colo.  809  (45  Pac.  Rep.  505; 
65  Am.  St.  Rep.  129) .  Cal.  Code  Civ.  Proc. ,  §  1 184,  applied- 
enforcement  of  subcontractor's  lien  when  original  contractor's 
contract  is  void.  Coss  v.  McDonoughy  111  Cal.  662  (44  Pac. 
Rep.  825). 

In  Iowa  it  is  held  that  a  subcontractor  is  bound  by  the 
terms  of  the  contract  between  his  principal  and  the  owner, 
and  in  the  absence  of  some  reservations  therein  by  the  latter 
to    the    contrary  he   may  make  payments  to  the  principal 
according  to  the  contract  although  he  knows  that  labor  and 
material  are  not  paid  for.     Epeneter  v.  Montgomery  Co,,  98 
la.  159  (67  N.  W.  Rep.  98).     The  court  say :  "  If  the  sub- 
contractor  is  bound  by  the  terms  of  the  original  contract,  if, 
when  he  enters  into  contractual  relations  with  the  principal 
contractor,  he  must  take  notice  of  and  be  governed  by  the 
provisions  of  his  principal's  contract  with  the  owner,  of  which 
there  can  be  no  doubt ;  then  such  subcontractor  must  be  held 
to  assent  to  the  payment  to  the  contractor  in  accordance  with 
the  terms  of  the  contract,  and  he  cannot  thereafter  be  heard 
to  say  that,  as  to  him,  such  payments  were  not  properly  made ; 
and  the  fact  that  in  such  a  case  the  owner  may  know  that 
subcontractors  have  furnished  the  labor  or  material  for  the 
building,  which  has  not  been   paid  for,  constitutes,  no  reason 
for  his  withholding  payments  from  the  principal  contractor, 
which  are  due   by  the  terms  of  the  contract,  in  the  absence 
of  a  provision  therein  permitting  such  owner  to  pay  sub- 
contractors out  of  the  funds  due  the  principal  contractor.     In 
other  words,   we  hold  that  the  owner  may    make    such    a 
contract  as  he  sees  fit,  so  long  as  it  is  legal,  and  may  make 
any  provisions  as  to  the  time  and  manner  of  payment   he 
chooses,  and  such  contract  he  has  the  absolute  right  to  comply 
with,  in  all  respects,  regardless  of  his  knowledge  of  subcon- 
tractors, and  that  they  have  furnished  labor  or  material  which 
has  gone  into  said  building,  and  has  not  been  paid  for,  unless 
he  has,  by  the  terms  of  his  contract,  reserved  the  right  to 
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discbarge  the  claims  of  subcontractors  from  the  fund  which 
would  otherwise  be  due  to  the  principal  contractor.  If  this 
be  not  so,  then  the  right  to  contract,  without  letorhinderance, 
so  long  as  the  thing  contracted  to  be  done  is  legal,  is  a  barren 
right, — is  a  right  to  be  exercised  only  subject  to  the  will  of  the 
legislature,  which  may  ingraft  upon  the  contract  of  parties 
obligations  to  third  parties  (subcontractors)  which  said  con- 
tracting parties  never  dreamed  of.  In  our  judgment  the 
legislature  has  no  such  power  of  interference  with  the  right  of 
•  private  contract ;  and  it  cannot  thus  create  obligations  against 
one  party,  and  in  favor  of  another,  in  plain  violation  of  the 
contract." 

Sec.  522.  Subcontractors  and  material  men — Stat- 
utes construed.  Ala.  Code,  §  8026,  applied — notice  to  land- 
owner. Greene  v.  Robinson^  110  Ala.  508  (20  So.  Rep.  65). 
One  who  furnishes  mantels,  tiles  and  grates  and  appurtenances 
thereof  and  the  necessary  labor  to  place  them  in  position  is  a 
material  man  and  not  an  original  contractor  within  the  mean- 
ing of  the  mechanics'  lien  law  of  California.  Bennett  v. 
Davis,  118  Cal.  887  (45  Pac.  Rep.  684;  54  Am.  St.  Rep. 
854).  The  same  is  held  as  to  one  who  furnishes  doors,  sashes 
and  blinds  to  a  building,  which  he  purchased  ready  made. 
Wilson  V.  Hind,  118  Cal.  857  (45  Pac.  Rep.  695).  The 
California  statute  does  not  give  a  lien  to  one  who  simply  sells 
materials  to  another  who  is  himself  but  a  material  man. 
yohn  A.  Roebling^s  Sons  Co,  v.  Humboldt  Elec,  Z.  dc  P,  Co.<, 
112  Cal.  288  (44  Pac.  Rep.  568).  Ga.  Code,  §  1979,  applied 
— ^notice  to  land  owners.  R,  C  Wilder' s  Sons  Co.  v.  Walker, 
98  Ga.  508  (25  S.  E.  Rep.  571).  A  subcontractor  of  a  sub- 
contractor cannot  enforce  a  lien  under  Kan.  Civ.  Code,  §  682. 
Nixon  V.  Cydon  Lodge  No.  5,  K.ofP,,  56  Kan.  298  (48  Pac. 
Rep.  286).  A  statute  (Kan.  Acts  1889,  ch.  168,  §  18)  pro- 
viding for  the  protection  of  mechanics  and  material  men  by 
the  execution  of  a  bond,  does  not  divest  a  right  to  a  mechanic's 
lien  which  accrued  under  a  pre-existing  law.  A  surety  on  a 
contractor's  bond  cannot  be  held  liable  thereon  when  the 
failure  of  performance  of  the  contract  is  caused  by  default  of 
the  obligee.  Main  Street  Hotel  Co.  v.  Horion  Hardware  Co.^ 
56  Kan.  448  (48  Pac.  Rep.  769).    The  right  of  a  subcon- 
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tractor  to  a  lien  under  Neb.  Comp.  Stat.,  ch.  54,  art.  1,  §  2, 
depends  upon  his  compliance  with  the  statute,  and  where  he 
fails  to  do  this  his  lien  is  lost.  Drexel  v.  Richards^  48  Neb. 
822  (67  N.  W.  Rep.  169).  Under  N.  J.  Act,  Mar.  29,  1892 
(P.  L.  859),  in  order  for  an  owner  to  keep  his  property  free 
from  liens  on  account  of  work  or  labor  furnished  to  the  con- 
tractor, he  must  file  his  contract  and  make  no  payment  to  the 
builder  under  it  without  procuring  from  him  a  veriiied  release 
of  liens.  Bruce  v.  Pearsall,  59  N.  J.  L.  62  (84  Atl.  Rep. 
982).  Construing  and  applying  Okla.  Stat.  1893,  §  4527, 
which  provides  that  *'  any  person  who  shall,  under  contract 
with  the  owner  of  any  tract  or  piece  of  land,  or  with  the 
trustee,  agent,  *  *  *  furnish  material  for  the  erection, 
alteration  or  repair  of  any  building,  improvement  or  structure 
'thereon,  *  *  *  shall  have  a  lien  upon  the  whole  of  said 
piece  or  tract  of  land,  the  buildings  and  appurtenances,  in  the 
manner  herein  provided,  for  the  amount  due,"  etc.,  it  is  held 
that  one  who  sells  material  to  another  who  has  contracted 
with  the  owner  to  erect  a  building  and  furnish  the  material, 
must  look  to  such  contractor  for  his  pay  and  he  cannot  enforce 
a  lien  against  the  building.  Darlington- ^filler  Lumber  Co. 
V.  Lobitz,  4  Okla.  668  (46  Pac.  Rep.  481).  Where  a  statute 
(2  Hill's  Ann.  Or.  Laws,  §  8669)  gives  a  right  of  lien  for 
material  furnished  *'  to  be  used  in  the  construction,  alteration, 
or  repair  of  a  building,"  evidence  that  materials  contracted 
for  by  an  owner  were  delivered  at  a  building  for  use  in  its 
construction  and  the  greater  part  of  them  were  used,  there 
being  no  evidence  that  any  of  them  were  not  so  used,  is  suffi- 
cient to  show  that  all  were  used  in  the  construction  of  the 
building.  Allen  v.  Elwert,  29  Ore.  428  (44  Pac.  Rep.  828), 
Citing,  Rice  v.  Hodge,  26  Kan.  170.  Construing  and  apply- 
ing Tex.  Const.,  Art.  16,  §  87,  and  Sayles'  Supp.  Tex.  Civ. 
Stat.,  Arts.  8164,  8170,  which  give  a  lien  to  "  any  person  or 
firm,  lumber  dealers,  artisan,  laborer,  mechanic  or  subcon- 
tractor" furnishing  material  or  labor  "  under  c^^  by  virtue  of 
ihe  contract  with  the  owner  or  his  agent,  contractor,  or  con- 
tractors," it  is  held  that  a  lien  may  be  enforced  for  materials 
furnished  to  a  subcontractor.  Bassett  v.  Mills^  89  Tex.  162 
.(84  S.  W.  Rep.  98).  Where  a  statute  (S.  &  B.  Ann.  Wis. 
Stat.,  §  8815)  requires  a  subcontractor  to  notify  the  land- 
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owner  or  his  agent  of  his  intention  to  claim  a  lien,  within  a 
specified  time,  an  insufficient  notice  cannot  be  amended  after 
the  expiration  of  the  time  allowed  for  the  giving  thereof. 
^lark  Paine  Lumber  Co.  v.  Douglas  Co.  Imp,  Co.^  94  Wis. 
822  (68  N.  W.  Rep.  1013).  For  further  construction  of  this 
statute  see  Hausmann  Bros,  MPg,  Co,  v.  Kemffert^  98  Wis. 
587  (67  N.  W.  Rep.  1186). 

Sec.  523.  Loss  or  waiver  of  lien.  One  may  be 
estopped  to  claim  a  lien  on  account  of  fraud.  Commercial 
Loan  d  Bldg.  Ass'n  v.  Trevette,  160  111.  890  (48  N.  E.  Rep. 
769).  The  right  to  a  mechanic's  lien  may  be  waived  by  agree- 
ment. Brzezinski  v.  Neeves,  98  Wis.  567  (67  N.  W.  Rep. 
1125).  A  mechanic's  lien  is  waived  or  discharged  where  the 
parties  enter  into  a  special  agreement  inconsistent  with  the 
existence  of  the  lien  ;  as,  for  example,  by  the  laborer  or  mate- 
rial man  extending  credit  to  the  owner  beyond  the  statutory 
period  for  bringing  an  act  to  enforce  the  lien  ;  and  this  rule  is 
not  changed  by  the  statute  (Minn.  Gen.  Stat.,  §  6248)  pro- 
viding that  the  taking  of  a  promissory  note  for  labor  or  mate- 
rial shall  not  discharge  the  lien  given  for  the  same,  where  by 
the  terms  of  the  note  the  time  of  payment  is  extended  beyond 
the  date  fixed  by  the  statute  for  bringing  an  action  to  enforce 
the  lien.  Flennikcn  v.  Liscoe^  &4Minn.  269  (66  N,  W.  Rep. 
979).  In  support  of  the  first  proposition  the  court  cite  Phil. 
Mech.  Liens,  §  281 ;  Wlllison  v.  Douglas,  66  Md.  99  (6  Atl. 
Rep.  580)  ;  Ehlcrs  v.  Elder,  51  Miss.  495;  Pryor  v.  White^ 
16  B.  Mon.  605 ;  ^uinby  v.  City  of  Wilmington,  5  Houst. 
26;  The  Highlander,  4  Blatchf.  55  (Fed.  Cas.  No.  6,475); 
Scudder  v.  Balkam,  40  Me.  291 ;  Mehan  v.  Thompson,  71 
Me.  492.  A  mechanic's  lien  is  not  extinguished  by  the  claim- 
ant thereof  acquiring  title  to  an  undivided  interest  in  the 
property  unless  such  was  his  intention.  Blatchfordv,  Blanch* 
ard,  160  111.  115  (43  N.  E.  Rep.  794).  The  assignment  of 
an  account,  for  which  a  mechanic's  lien  can  be  enforced, 
merely  as  a  collateral  security,  does  not  deprive  the  assignor 
of  his  right  to  proceed  to  pei'fect  his  claim  for  lien  in  his  own 
name.  Ittner  v.  Hughes,  183  Mo.  679  (34  S.  W.Rep.  1110). 
Under  the  statutes  of  Ohio  it  is  held  that  a  contractor  taking 
notes,  not  in  payment,  but  in  settlement  of  a  balance  due  him 
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may  enforce  a  lien  to  secure  their  payment  although  he  has 
transferred  them  to  another  before  filing  his  lien  statement. 
Stafidard  Oil  Co.  v.  Sowdcn,  55  O.  St.  882  (45  N.  E.  Rep. 
820).  The  mere  fact  that  the  owner  of  real  property  has  given 
his  note  for  a  portion  of  the  amount  due  for  materials  furnished 
for  making  erections  on  his  property  does  not  relieve  such 
property  from  a  mechanic's  lien  filed  against  the  same  for  the 
entire  amount  of  the  material  so  furnished,  there  being  no 
evidence  that  the  note  was  given  or  accepted  as  payment, 
Livesey  v.  Hamilton,  47  Neb.  644  (66  N.  W.  Rep.  &44). 
Under  McClain^'  Iowa  Code,  g  8810,  the  taking  of  collateral 
security  after  the  completion  of  the  work  does  not  affect  the 
right  to  the  lien.  Atlantic  Trust  Co.  v.  Carbondale  Coal  Co,, 
99  la.  284  (68  N.  W.  Rep.  697).  In  Indiana,  it  is  held,  fol- 
lowing Smith  v.  Ncjobaur,  144  Ind.  95  (42  N.  E.  Rep.  40), 
that  a  mechanic's  lien  is  not  lost  by  the  destruction  of  the 
building  on  account  of  which  it  is  claimed,  but  may  be  enforced 
against  the  land  on  which  the  building  stood,  the  statute 
(Ind.  Rev.  Stat.  1894,  §  7256)  providing  that  "  the  entire 
land  upon  which  any  such  building,  erection  or  other  improve- 
ment is  situated,  including  that  portion  not  covered  there- 
with," shall  be  subject  to  the  lien.  Braiton  v.  Ralph,  14 
Ind.  App.  153  (42  N.  E.  Rep.  644).  See  opinion  for  authori- 
ties on  both  sides  of  the  question.  One  of  several  sureties 
upon  a  bond  conditioned  that  the  builder  shall  keep  the  build- 
ing free  from  all  liens,  does  not,  by  the  fact  of  such  surety- 
ship, forfeit  his  right  as  a  material  man  to  enforce  a  lien 
against  the  building.  Atlantic  Coast  Brewing  Co,  v.  JDon- 
ncUy,  59  N.  J.  L.  48  (85  Atl.  Rep.  647).  The  lien  of  a 
laborer  upon  a  building  lost  by  the  lapse  of  time  cannot  be 
revived  by  subsequent  labor  upon  the  building  not  performed 
by  virtue  of  contract  with  the  owner.  Darrington  v.  Moorc,9& 
Me.  569  (84  Atl.  Rep.  419).  Where  one  contracts  with  the 
owner  of  a  building  to  specially  manufacture  and  place  cer- 
tain fixtures  therein  and  after  their  manufacture  files  a  notice 
for  a  mechanic's  lien,  but  the  property  is  conveyed  to  another 
with  whom  he  makes  a  new  contract,  while  the  materials  are 
still  in  his  possession,  for  the  placing  of  them  in  the  building, 
filing  no  further  notice  of  a  lien,  he  thereby  waives  all  claim 
to  a  lien  under  the  first  notice  although  the  original  owner 
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subsequently  again  acquired  title  to  the   property.     Bamctt 
V.  Stevens,  16  Ind.  App.  420  (48  N.  E.  Rep.  661). 

Sec.  624.  Assignment  of  lien.  The  mere  right  to 
assert  a  mechanic's  lien  is  not  assignable.  Rauer  v.  Fay,  110 
Cal.  861  (42  Pac.  Rep.  902).  But  in  Florida  it  is  held  that  a 
notice  of  a  lien  claim  duly  filed  and  recorded  maybe  assigned. 
Clarkson  v.  Louderback,  86  Fla.  660  (19  So.  Rep.  887).  Cit- 
ing, Skyrme  v.  Mining  Co,,  8  Nev.  219;  Mason  v.  Gcrmaine, 
1  Mont.  268 ;  Davis  v.  Bilsland,  18  Wall  659 ;  Jacge  v.  Bos- 
sieux,  15  Grat.  83  (76  Am.  Dec.  189)  ;  Kerr  v.  Moore,  ^^:  Miss. 
286;  Tuttle  v.  Howe,  14  Minn.  145  (Gil.  118;  100  Am. 
Dec.  205).  The  same  is  held  in  Kansas.  Milwaukee  Me- 
chanics Insurance  Co.  \*  Brown,  Kan.  App.  (44  Pac. 
Rep.  85).  The  assignment  of  a  claim  for  which  a  lien  might 
be  enforced  does  not  pass  to  the  assignee  any  right  to  the  lien. 
Jenckes  v.  Jenckes,  145  Ind.  624  (44  N.  E.  Rep.  632) .  An 
inchoate  right  to  a  mechanic's  lien  existing  in  favor  of  a  fail- 
ing debtor  passes  by  an  assignment  made  by  him  for  the  benefit 
of  his  creditors.  Va.  Code,  §  2475,  applied.  Bristol  Iron  <& 
S,  Co.  V.  Thomas,  93  Va.  896  (25  S.  E.  Rep.  110). 

Sec.  625.  Filing  and  recording  building  contract — 
Statutes  construed.  Where  the  right  to  a  lien  is  given  by 
the  constitution  (Tex.  Const.,  Art.  16,  §  87)  it  is  not  lost  by 
the  failure  of  the  claimant  to  comply  with  a  statute  (Tex.  Rev. 
Stat.,  Art.  8165)  requiring  the  recording  of  the  contract. 
Strang  v.  Rray,  89  Tex.  525  (85  S.  W.  Rep.  1054).  Con- 
struing  Cal.  Code  Civ.  Proc,  §  1188,  which  provides  that  all 
building  contracts  **  shall  be  in  writing  when  the  amount 
agreed  to  be  paid  thereunder  exceeds  one  thousand  dollars,  and 
shall  be  subscribed  by  the  parties  thereto,  and  the  said  con- 
tract, or  a  memorandum  thereof,  setting  forth  the  names  of 
all  parties  to  the  contract,  a  description  of  the  property  to  be 
affected  thereby,  together  with  a  statement  of  the  general 
character  of  the  work  to  be  done,  the  total  amount  to  be  paid 
thereunder,  and  the  amounts  of  all  partial  payments,  together 
with  the  times  when  such  payments  shall  be  due  and  payable, 
shall,  before  the  work  is  commenced,  be  filed  in  the  ofHce  of 
the  county  recorder,"  it  is  held  that  the  memorandum  filed  for 
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record  need  not  be  signed  or  subscribed  by  the  parties ;  that 
if  it  does  not  disclose  the  existence  of  plans  and  specifications 
they  need  not  be  filed  therewith ;  and  a  memorandum  which 
stated  the  size  of  the  lot  and  that  a  frame  building  already 
thereon  was  to.be  raised,  repaired  and  additions  made  thereto^ 
and  converted  into  flats  for  the  purpose  of  being  used  as  tene- 
ments, was  sufficiently  specific,  yoost  v.  Sullivan^  111  Cal. 
286  (48Pac.  Rep.  896). 

Sec.  526.  Filing  of  lien  statement.  Where  the  service 
of  notice  of  a  claim  for  a  lien  within  a  specified  time  is 
required  by  the  statute,  such  service  is  necessary  to  the  creation 
of  the  lien  no  matter  what  knowledge  of  the  claim  the  owner 
may  have.  Steele  v.  McBurney^  96  la.  449  (65  N.  W.  Rep. 
882).  Under  Florida  Act  1885,  ch.  8611,  no  notice  of  a  lien 
claim  is  required  to  be  filed.  Clarkson  v.  Louderhack^  86  Fla. 
660  (19  So.  Rep.  887).  Mich.  Pub.  Acts  1891,  No.  179,  §  4, 
construed  and  applied — contractor's  duty  to  furnish  owner 
statement  of  laborers  and  materials.  Sterner  v.  Haas^  108 
Mich.  488  (66  N.  W.  Rep.  848);  Martin  v.  Warren,  109 
Mich.  584  (67  N.  W.  Rep.  897) .  The  statement  must  contain 
all  that  the  law  requires  it  to  contain  but  it  need  not  contain 
anything  more.  Mouat  Lumber  dc  Inv.  Co.  v.  Freeman, 
Colo.  App.  (42  Pac.  Rep.  1040).     Where  the  statement 

contain  the  things  required  by  the  statute  the  fact  that  it  asks 
for  a  lien  not  given  by  the  statute  does  not  invalidate  it, 
Epeneter  v.  Montgomery  Co.,  98  la.  159  (67  N.  W.  Rep.  98). 
The  right  to  a  lien  is  not  defeated  by  the  failure-of  the  claim- 
ant to  name  as  owner  in  his  lien  statement  a  wife  who  held 
with  her  husband  a  community  interest  in  the  property,  it  not 
appearing  that  the  claimant  knew  of  her  interest,  where  she  is 
made  a  party  to  the  action  to  foreclose  the  lien.  Bolster  v. 
Stocks,  18  Wash.  St,  460  (48  Pac.  Rep.  584).  Under  the 
statute  of  Oregon  it  is  not  enough  to  allege  the  furnishing  of 
work  or  materials  under  a  contract  with  a  certain  person,  but 
the  name  of  the  person  to  whom  they  were  furnished  must  be 
given.     Leickv.  Beers,         Ore.  (48  Pac.  Rep.  658).     A 

statement  made  in  good  faith  is  not  rendered  insufficient  to 
sustain  a  claim  for  lien  because  of  the  claimant's  failure  to 
recover  the  full  amount  demanded.     Hayes  v.  Hammond,  162 
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111.  188  (44  N.  E.  Rep.  422).  The  fact  that  the  statement, 
after  specifying  the  sum  which  is  due  the  claimant,  declares 
that  the  same  is  due  in  gold  coin  of  the  United  States  does  not 
vitiate  the  statement.     Neihaus  v.  Morgan^        Cal.  (45 

Pac.  Rep.  255).  In  Ohio  it  is  held  that  a  contractor  who  has 
taken  notes,  not  as  payment,  but  in  settlement  of  a  balance 
due  him,  may  enforce  a  lien  to  secure  their  payment  after  he 
has  assigned  them  to  another,  as  the  statute  (Ohio  Rev.  Stat., 
§  8185)  prescribing  the  contents  of  the  lien  statement  does  not 
require  that  the  amount  due  the  claimant  be  shown  or  who 
owns  any  notes  given  him  in  settlement  thereof.  Standard 
Oil  Co.  V.  Sowden,  55  O.  St.  882  (45  N.  E.  Rep.  820). 

• 
Sec.  527.  Filing  of  lien  statement  by  subcontract- 
ors and  material  men.  Unless  the  statute  so  requires  a  lien 
statement  for  materials  need  not  allege  that  the  materials  fur- 
nished were  actually  used  in  the  building.  Allen  v.  Elwert^ 
29  Ore.  428  (44  Pac.  Rep.  828).  Cal.  Code,  Civ.  Pro.,  § 
1187,  which  requires  a  lien  statement  to  contain  the  claim- 
ant's 'Memand  after  deducting  all  just  credits  and  offsets,'' 
does  not  require  a  statement  by  one  claiming  a  lieu  for 
materials  furnished  and  used  in  a  building  to  state  that  they 
were  furnished  "  to  be  used  "  in  such  building.  Neihaus  v. 
Morgan^        Cal.  (45  Pac.  Rep.  255).     Under  Iowa  Acts 

16th  Gen.  Assem.,  ch.  100,  §§  6, 7,  a  subcontractor  is  required, 
within  80  days  after  the  last  material  or  work  is  furnished,  to 
file  his  lien  statement  and  serve  personal  notice  of  such  filing 
upon  the  owner,  in  order  to  preserve  his  lien  as  against  pay- 
ments by  the  owner  to  other  lienholders.  But  it  is  held  in 
applying  this  statute  that  where  the  owner  knows  or  has 
opportunity  of  knowing  that  liens  will  be  claimed  by  subcon- 
tractors he  cannot  legally  make  final  payment  to  the  contractor 
until  the  expiration  of  the  thirty  days  allowed  them  by  statute 
within  which  to  file  and  serve  notice  of  their  claims.  Merritt 
V.  Hopkins,  96  la.  652  (65  N.  W.  Rep.  1015).  Construing 
and  applying  Hill's  Ann.  Ore.  Laws,  §  8669,  which  provides 
that  any  person  furnishing  material  to  be  used  in  the  con- 
struction, alteration,  etc.,  of  any  building,  etc.,  shall  have  a 
lien  upon  the  same  for  labor  done  or  material  furnished  at  the 
instance  of   the  owmer  of   the  building  or  his  agent ;  "  and 
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every  contractor,  subcontractor,  architect,  builder  or  other 
person  having  charge  of  the  construction,  alteration  or  repair, 
in  whole  or  in  any  part,  of  any  building  or  other  improvement 
as  aforesaid,  shall  be  held  to  be  the  agent  of  the  owner  for  the 
purpose  of  this  act,"  and  §  8678,  which  provides  that  a  lien 
claim  shall  contain  a  true  statement  of  amount  owing  to  the 
claimant  with  the  name  of  the  owner,  or  reputed  owner,  if 
known,  and  also  the  name  of  the  person  by  whom  he  was 
employed,  or  to  whom  he  furnished  the  materials,  it  is  held 
that  a  lien  claim  for  materials  furnished  to  a  contractor  need 
not  state  the  contractual  relation  existing  between  the  claim- 
ant and  the  landowner.  Osborn  v.  LoguSy  Ore.  (42 
Pac.  Rep.  997).  See  opinion  fdt  review  of  conflicting 
authorities.  Where  a  subcontractor  has  a  right  to  file  his  lien 
statement  within  sixty  days  after  furnishing  the  last  item  of 
his  account,  and  the  contractors  abandon  their  contract  with- 
out his  knowledge  and  before  he  has  furnished  all  the  materi- 
als provided  for  in  his  contract,  he  has  the  right  to  file  his  lien 
statement  within  sixty  days  after  the  abandonment  or  doing 
the  last  work  or  furnishing  the  last  item  of  material  before 
notice  of  such  abandonment.     Main  Street  Hotel  Co,  v.  Hor- 

• 

ton  Hardware  Co.,  56  Kan.  448  (48  Pac.  Rep.  769). 

Sec.  528.  Lien  statement — Time  for  filing.  Under 
the  statute  of  Oregon  a  lien  claimed  for  material  furnished 
directly  to  the  owner  must  be  filed  within  thirty  days  after  the 
last  material  is  furnished,  or  after  the  completion  of  the  build- 
ing. Inman  v.  Henderson^  29  Ore.  116  (45  Pac.  R'ep.  800). 
Where  a  statute  provides  that  the  lien  claim  must  be  filed 
within  a  fixed  time  after  the  completion  of  the  building  is 
changed  so  that  the  lien  must  be  filed  within  the  same  time  after 
the  date  upon  which  the  material  or  labor  was  last  furnished, 
it  is  held  that  in  applying  the  new  statute  to  those  whose 
rights  to  have  a  lien  had  already  accrued  before  the  change, 
they  are  entitled  to  a  reasonable  time  after  the  new  statute 
takes  effect  within  which  to  comply  with  its  provisions,  which 
by  analogy  cannot  be  extended  beyond  the  statutory  limitation. 
Kan.  Laws,  1872,  ch.  141,  §  8;  Laws  1889,  ch.  168,  §  2, 
applied.  Higlcy  v.  Ringle,  57  Kan.  222  (45  Pac.  Rep.  619). 
Where  a  statute  provides  that  a  lien  claim  must  be  filed  within 
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a  specified  time  after  the  completion  of  the  building  a  state- 
ment filed  before  such  completion  is  premature  and  is  not 
sufficient  to  create  a  lien.  Higley  v.  Ringlc^  57  Kan.  222  (45 
Pac.  Rep.  619).  Where  the  contract  for  the  erection  of  a 
building  and  the  plans  and  specifications  thereof  provide  for 
the  construction  of  an  elevator  therein,  although  a  mere  con- 
venience, the  building  is  not  completed,  so  as  to  fix  the  time 
within  which  liens  must  be  filed,  until  the  elevator  is  finished. 
Coss  V.  McDonough,  111  Cal.  662  (44  Pac.  Rep.  825). 
Where  the  statute  provides  that  a  lien  statement  must  be  filed 
within  a  certain  number  of  days  after  the  completion  of  the 
work,  the  time  for  filing  a  lien  statement  for  work  done  under 
a  contract  providing  that  it  should  be  done  to  the  satisfaction 
of  a  certain  superintendent,  commence*  to  run  from  the  com- 
pletion of  the  work  and  not  from  its  acceptance  by  such 
superintendent.  Beatty  v.  Mills ^  113  Cal.  812  (45  Pac.  Rep. 
468).  In  Indiana  it  is  held  by  a  divided  court  that  where 
a  contractor  completes  his  work  and  so  notifies  the  owner, 
but  subsequently  returns  at  the  request  of  the  owner  and 
performs  additional  labor  for  the  purpose  of  correcting  a  mis- 
take in  his  work,  the  time  for  filing  his  lien  dates  from  the 
performance  of  the  last  work  although  it  was  trifling  in 
amount  and  no  additional  charge  was  made  for  it.  Ind.  Rev. 
Stat.  1894,  §  7257,  applied.  Conlce  v.  Clark,  14  Ind.  App. 
205  (42  N.  E.  Rep.  762;  56  Am.  St.  Rep.  298).  Where  a 
contractor  furnished  apparatus  for  a  building  which  failed  to 
meet  the  warranties  made  for  it  in  his  contract,  and  the  par- 
ties enter  into  a  new  contract  under  which  the  contractor  is  to 
reperform  his  contract,  which  he  does,  the  time  for  filing  the 
lien  statement  commences  to  run  from  the  time  of  such  reper- 
formance.  Scheihle  v.  Schicklcr,  63  Minn.  471  (65  N.  W. 
Rep.  920).  Citing,  Worthen  v.  Clcavcland,  129  Mass.  570. 
For  a  particular  fact  case  as  to  when  a  contract  of  plumbing 
will  be  regarded  as  completed  so  as  to  fix  the  time  for  filing  a 
lien,  see  Miller  v.  Wilkinson,  1G7  Mass.  186  (44  N.  E.  Rep. 
1083).  When  the  work  under  a  building  contract  is  substan- 
tially done  the  statutory  time  for  filing  the  lien  begins  to  run, 
and  it  cannot  be  stayed  by  a  delay  in  completing  the  work 
unless  it  affirmatively  appear  that  such  delay  is  not  unneces- 
sary or  unreasonable.      Coolcy  v.  IIolco??ib,  68  Conn.  85  (35 
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Atl.  Rep.  765).  The  time  for  filing  a  lien  claim  for  an  arch- 
itect's services  begins  to  run  from  the  performance  of  the 
last  act  required  of  him  by  his  contract.  Bcntley  v.  Adams^ 
92  Wis.  886  (66  N.  W.  Rep.  505).  The  time  for  filing  a  lien 
for  work  done  under  a  contract  cannot  be  extended  by  the 
performance  of  work  on  the  same  job  under  a  new  and  inde- 
pendent contract.  John  T.  Noye  Mfg  Co.  v.  Thread  Flour^ 
ing  Mills  Co.,  110  Mich.  161  (67  N.  W.  Rep.  1108).  After 
the  time  given  for  filing  a  claim  for  a  lien  has  expired  the  right 
to  file  such  claim  can  not  be  revived  by  a  subsequent  agreement 
of  the  parties  so  as  to  affect  the  right  of  a  mortgagee  who  is 
not  a  party  to  the  transaction.  Inman  v.  Henderson,  29  Ore. 
116  (45  Pac.  Rep.  800).  Citing,  Brown  \.  Moore,  26  111. 
421  (79  Am.  Dec.  888^  ;  Kelly  v.  Kellog,  79  111.  477 ;  Ce?ttral 
Trust  Co.  v.  Chicago,  K.  4&  T.  Ry.    Co.,  54  Fed,  Rep.  598. 

Sec.  529.  Lien  statement — Allegation  as  to  owner- 
ship of  the  property.  In  California  the  giving  of  the  names 
of  two  persons  as  the  owners  and  as  the  reputed  owners  of  the 
premises  upon  which  the  lien  is  claimed  is  sufidcient.  Kelly  v. 
Lemherger,         Cal.  (46  Pac.  Rep.  8).     Under  the  Cal, 

Code  Civ.  Proc,  §  1187,  requiring  a  lien  claim  for  labor  on  a 
mining  claim  to  state '^  the  name  of  the  owner  or  reputed 
owner,  if  known,  and  also  the  name  of  the  person  by  whom 
he  was  employed,"  it  is  held  that  a  failure  to  state  the  name 
of  the  employer  of  the  claimant  renders  the  statement  fatally 
defective ;  but  an  allegation  by  the  claimant  that  the  work 
was  performed  by  him  as  a  miner  under  an  agreement  with  a 
certain  person  who  is  designated  as  the  owner  of  the  claim,  is 
a  sufficient  compliance  with  the  statute.  Ascho  v.  Fitch, 
Cal.  (46  Pac.  Rep.  298). 

ft 

Sec.  530.  Lien  statement — Description  of  premises. 
It  was  held  that  where  a  lien  claim  upon  three  houses  situated 
upon  one  lot  stated  their  relative  positions  thereon  and  the 
amount  claimed  on  account  of  each,  that  it  need  not  particu- 
larly describe  the  part  of  the  lot  on  which  each  house  was  sit- 
uated. Sullivan  v.  Treen,  18  Wash,  St.  261  (48  Pac.  Rep. 
88).  The  description  as  "  Bartlett  &  Downing  Block  in 
Kearney,  Buffalo  county,  Nebraska,"  was   held   insufficient 
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where  the  correct  description  of  the  real  estate  was  '*  Lot  888 
in  the  town  of  Kearney ,  Nebraska."  See  opinion  for  collation 
of  particular  cases  as  to  sufficiency  of  description  in  lien  state- 
ments. Drexel  v.  Richards,  48  Neb.  782  (67  N.  W.  Rep. 
742).  Under  a  statute  (8  Starr  &  C.  Ann.  111.  Stat.,  p.  819, 
§4)  requiring  the  statement  to  contain  "a  correct  descrip- 
tion of  the  property  to  be  charged  with  the  lien^"  and  §  28 
of  the  same  statute  which  provides  that  the  lien  cannot  be 
enforced  **  as  against  or  to  the  prejudice  of  any  other  cred- 
itor or  incumbrancer  or  purchaser,"  except  the  provisions 
of  section  4  be  complied  with,  it  was  held  that  where 
such  statement  described  the  land  as  lots  10  and  11  in  a 
certain  block,  and  the  true  description  was  lots  10  and  11, 
and  the  south  7^  feet  of  lot  7,  in  such  block  it  was  sufficient 
as  against  a  subsequent  purchaser.  Springer  v.  Kroeschell, 
161  111.  858  (48  N.  E.  Rep.  1084).  Citing,  Steam  Mills  Co. 
V.  Kremer,  94  Cal.  205  (29  Pac.  Rep.  638).  Construing  Iowa 
Acts  16th  Gen.  Assem.,  ch.  100,  §  6,  requiring  a  lien  claimant 
to  file  a  statement  within  a  specified  time  containing  '*  a  cor- 
rect description  of  the  property  to  be  charged,"  and  providing 
that  his  failure  to  do  so  *^  shall  not  defeat  the  lien,  except  as 
against  purchasers  or  incumbrances  in  good  faith  without 
notice,  whose  rights  accrued  after  the  thirty  or  ninety  days, 
as  the  case  may  be,  and  before  any  claim  for  the  lien  was 
filed,"  it  is  held  that  a  description  of  the  property  by  refer- 
ence to  blocks  and  lots  as  marked  on  a  plat  which  has  been 
previously  vacated  will  sustain  a  lien  upon  the  grounds  for- 
merly constituting  such  blocks  and  lots,  but  it  will  not  embrace 
the  lands  occupied  for  streets  and  alleys,  and  is  no  notice  of 
any  lien  claim  upon  such.  Chicago  Lum,  Co.  v.  Des  Moines 
Driv.  Park,  97  la.  25  (65  N.  W.  Rep.  1017).  Where  the 
land  described  belongs  to  the  lien  debtor,  the  fact  that  the 
description  includes  a  tract  of  land  exceeding  the  statutory 
limit  does  not  vitiate  the  lien,  but  the  court  may  carve  out  of 
such  a  tract  a  tract  within  such  limit,  and  adjudge  the  lien  to 
be  upon  the  same.  Minn.  Gen.  Stat.,  1894,  §  6287,  applied. 
Buck,  J.,  dissenting.  Evans  v.  Sanford,  65  Minn.  271  (68 
N.  W.  Rep.  21).  A  subcontractor's  lien  statement  filed  under 
Neb.  Comp.  Stat.,  1895,  ch.  54,  §  2,  must  contain  a  descrip- 
tion of  the  land  against  which  the  lien  is  sought  to  be  enforced. 
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Drexelv. Richards,^  Neb.  782  (67  N.  W.  Rep. 742).'  Under 
Hill's  Ore.  Laws,  §  8678,  a  description  of  lots  upon  which  a 
building  is  situated  as  being  in  an  addition  which  does  not 
exist  does  not  invalidate  the  statement,  if  from  the  remainder 
of  the  description  a  party  familiar  with  the  locality  can  iden- 
tify the  premises.  Harrishurg  Lumber  Co.  v.  Washburn^  29 
Ore.  150  (44  Pac.  Rep.  BOO). 

Sec.  531.  Lien  statement — Statement  of  the  con- 
tract and  account.  A  lien  statement  for  materials  suf* 
ficiently  states  the  terms  of  the  contract  under  which  they 
were  furnished  where  it  is  alleged  that  the  materials  were  to 
be  delivered  iu  such  quantities  as  may  be  directed  during  the 
progress  of  the  construction  of  the  building,  and  that  the 
claimant  ''  was  to  be  paid  thereafter  therefor,  on  demand  of 
pa3anent  as  to  each  delivery  of  any  quantity  on  said  property 
by  him,  the  reasonable  market  value  thereof."  Snell\,  Payne^ 
115  Cal.  218  (46  Pac.  Rep.  1069).  A  lien  claim  for  materials 
alleged  to  have  been  furnished  under  a  contract  with  the 
claimant  '^  to  furnish  the  lumber,  sash  and  doors,  etc.,"  for  a 
certain  building  was  held  sufficiently  specific.  Bolster  v. 
Stocks,  18  Wash  St.  460  (48  Pac.  Rep.  584).  Where  mate- 
rials are  furnished  under  a  contract  with  the  owner,  a  statute 
requiring  the  lien  statement  to  give  the  name  of  the  person  to 
whom  they  were  furnished,  is  complied  with  by  giving  the 
name  of  the  owner  as  such  person,  although  the  materials 
were  actually  ordered  and  received  by  his  agent.  Allen  v. 
Elwcrt,  29  Ore.  428  (44  Pac.  Rep.  823).  Neb.  Comp.  Stat., 
ch.  54,  §  8,  applied — filing  copy  of  written  contract.  Spechi  v. 
Stevens,  46  Neb.  874  (65  N.  W.  Rep.  879).  A  notice  which 
states  that  the  claimant's  contract  was  to  furnish  "the  hard- 
ware and  other  like  material  "  for  a  building  will  be  construed 
to  mean  all  the  hardware  for  the  building,  and  is  sufficienth'- 
definite  ;  but  a  claim  for  furnishing  certain  goods,  wares,  and 
merchandise,  being  iron,  iron  work,  galvanized  iron,  nails, 
paints,  glass,  and  other  building  material  is  too  indefinite. 
Bolster  v.  Stocks,  18  Wash.  St.  460  (48  Pac.  Rep.  582).  A 
failure  to  itemize  credits  will  not  vitiate  the  statement  where 
it  contains  an  allegation  of  the  amount  due  after  their  deduc- 
tion.    Hayes  v.  Hammond,  1G2  111.  183  (44  N.  E.  Rep.  422). 
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A  Btatute  which  relieves  a  claimant  who  has  taken  a  note 
for  the  amount  due  him  from  filing  an  itemized  statement  of 
his  account  is  not  mandatory,  and  he  may  file  such  statement » 
if  he  so  desires,  instead  of  the  note.  Higley  v.  Ringle^  57 
Kan.  222  (45  Pac.  Rep.  619).  A  lien  statement  which  gives 
simply  the  contract  price,  the  value  of  the  work  done  up  to 
the  abandonment  by  the  owners,  and  the  amount  paid,  is  not 
in  compliance  with  a  statute  which  requires  that  the  statement 
shall  include  the  items  of  the  amount  claimed  as  nearly  as 
practicable.  Nixon  v.  Cydon  Lodge  No,  5,  K.ofP,^  56  Kan. 
298  (48  Pac.  Rep.  286).  The  dates  upon  which  labor  and 
materials  were  furnished  are  sufficiently  given  by  a  statement 
showing  that  they  were  furnished  between  given  dates. 
litner  v.  Hughes,  188  Mo.  679  (84  S.  W  Rep.  1110).  A 
statement  which  recites  that  ^^said  labor  was  performed  and 
materials  furnished  between  September  18,  1890,  and  October 
81,  1890,"  sufficiently  complies  with  a  statute  (8  Starr  &  C. 
Ann.  111.  Stat.,  p.  819,  §  4)  requiring  the  filing  of  a  statement 
'*  setting  forth  the  time  when  such  material  was  furnished  or 
labot  performed."  Springer  v.  Kroeschcll^  161  111.  858  (48 
N.  E.  Rep.  1084).  A  lien  statement  dated  Sept.  4,  1892,  for 
materials  furnished  during  the  months  of  April,  May,  June 
and  July,  was  held  sufficient,  it  being  presumed  that  the  months 
designated  were  of  the  year  1892.  Blanchard  v.  Fried,  162 
111.  462  (44  N.  E.  Rep.  880).  There  is  nothing  in  the  statutes 
of  Colorado  which  requires  a  lien  statement  for  materials  to 
show  either  the  date  the  first  or  last  material  was  furnished. 
Mouat  Lumber  d:  Inv.  Co.  v.  Freeman,  Colo.  App. 
(42  Pac.  Rep.  1040).  Where  it  is  made  to  appear  that  the 
claim  is  for  work  and  materials  furnished  between  certain 
dates  under  a  continuous  contract,  a  claim  for  extras  need  not 
specify  the  exact  days  upon  which  they  were  furnished. 
Hayes  v.  Hammond,  162  111.  183  (44  N.  E.  Rep.  422). 

Sec.  532.  Lien  statement — Mistakes  and  inaccur- 
acies. Mere  clerical  errors  will  not  invalidate  a  lien.  Snell 
V.  Payne,  115  Cal.  218  (46  Pac.  Rep.  1069).  An  innocent 
mistake  made  by  a  lien  claimant  in  the  computation  of  the 
amount  due  him  will  not  invalidate  his  lien  claim.  Harris- 
burg  Lumber  Co.  v.  Washburn,  29  Ore.   150  (44  Pac.  Rep. 
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890).  Although  a  statute  (Mich.  Laws  1885,  Act  No.  216) 
requires  the  claimant  to  file  a  ''just  and  true  statement  or 
account  of  the  demand  due  him,"  his  lien  will  not  be  defeated 
by  his  claiming  too  much  in  his  statement,  if  the  claim  for  the 
excess  is  the  result  of  an  honest  mistake.  Grant,  J.,  dissent- 
ing. Scheibner  v.  Cohnen,  108  Mich.  165  (65  N.  W.  Rep. 
760).  To  the  same  effect  is  the  case  of  Snell  v.  Payne ^  115 
Cal.  218  (46  Pac.  Rep.  1069).  Including  in  the  statement, 
by  mistake,  items  which  were  not  furnished  and  which  were 
lienable  in  their  nature,  no  fraud  appearing,  will  not  vitiate 
the  lien  for  materials  actually  furnished.  Bolster  v.  Stocks^ 
18  Wash.  St.  460  (48  Pac.  Rep.  534).  False  allegations  in 
the  statement  as  to  the  completion  of  the  work  according  to 
the  contract  will  not  forfeit  the  claimant's  right  to  a  lien 
where  they  are  shown  to  have  been  made  unintentionally,  and 
the  work  was  completed  by  the  owner  at  the  claimant's 
expense.  N.  Y.  Laws,  1885,  ch.  842,  construed.  Ringle  v. 
Wallis  Iron  Works,  149  N.  Y.  489  (44  N.  E.  Rep.  175). 
Where  a  contract  to  furnish  specified  materials  is  changed  so 
that  cheaper  materials  are  used,  the  failure  of  a  lien  statement 
therefor  to  make  any  deduction  in  the  contract  price,  being 
unintentional  and  without  fraud  on  the  part  of  the  claimant, 
does  not  render  it  defective.  2  Hill's  Or.  Laws,  §  8678, 
applied.     Allen  v.  Elwert,  29  Ore.  428  (44   Pac.  Rep.  828). 

Sec.  533.  Lien  statement — Effect  of  including  non- 
lienable  items.  The  fact  that  the  statement  includes  items 
for  which  no  lien  can  be  claimed  does  not  affect  its  validity 
where  the  account  is  itemized  in  such  a  manner  that  the 
improper  items  can  be  easily  separated.  Harrishurg  Lumber 
Co.  V.  Washburn,  29  Ore.  150  (44  Pac.  Rep.  890)  ;  Allen  v. 
Elwert,  29  Ore.  428  (44  Pac.  Rep.  828) ;  Citing,  Dalles 
Lumber  db  Maiiufg  Co.  v.  Wasco  Woolen  Manuf*g  Co.,  8 
Or.  527 ;  Kezartee  v.  Marks,  15  Or.  529  (16  Pac,  Rep.  407)  ; 
Williams  v.  Coal  Co.,  25  Or.  426  (86  Pac.  Rep.  159 ;  42  Am. 
St.  Rep.  799) ;  Lumber  Co.  v.  Washburn,  29  Or.  150  (44 
Pac.  Rep.  890)  ;  Edgar  v.  Salisbury,  17  Mo.  271 ;  Nelson  v. 
Withrow,  14  Mo!  App.  270;  Johnson  v.  Building  Co.,2Z 
Mo.  App.  546 ;  Lumber  Co.  v.  Strimple,  88  Mo.  App.  154. 
To  the  same  effect  is  the  case  of  Ittner  v.  Hughes^  188  Mo. 
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679  (34  S.  W.  Rep.  1110).  But  where  lienable  and  non- 
lienable  articles  are  included  in  one  statement  for  a  specific 
sum,  or  are  made  the  basis  of  a  lumping  charge,  so  that  it 
cannot  be  perceived,  from  the  contract  or  account,  what  pro- 
portion is  chargeable  to  each,  the  benefit  of  the  mechanic's 
lien  law  is  lost.  Allen  v.  El-wert,  29  Ore.  428  (44  Pac.  Rep. 
828). 

Sec.  634.  Lien  statement — Verification.  Where 
the  statute  (Ala.  Code,  §  8022)  requires  the  statement  to  be 
verified,  a  statement  without  the  necessary  verification  is  inef- 
fectual to  create  a  lien.  McConnell  v.  Meridian  Sash  £ 
Blind  Factory,  112  Ala.  582  (20  So.  Rep.  929).  The  verifi- 
cation need  not  restate  the  facts  upon  which  the  claim  for  lien 
is  based.  Hayes  v.  Hammond,  162  111.  188  (44  N.  E.  Rep. 
422). 

Sec.    535.      Enforcement    of    lien — Complaint.     A 

slight  misnomer  of  the  contractor's  firm  name  in  a  complaint 
to  enforce  a  lien  for  materials  will  not  defeat  the  lien  unless  it 
is  clearly  manifest  that  the  parties  have  been  misled  to  their 
injury  thereby.      Oshorn    v.   Logus,  Ore.  (42  Pac. 

Rep.  997).  The  complaint  need  not  allege  as  ^  conclusion 
that  the  materials  furnished  were  such  as  are  lienable  articles, 
or  of  a  kind  or  character  to  be  used  in  the  construction  of  the 
building  in  controversy.  Bolster  v.  Stocks,  18  Wash.  St.  460 
(48  Pac.  Rep.  534).  A  complaint  to  enforce  a  lien  under  a 
statute  (Mich.  Pub.  Acts  1898,  Act.  199,  §  1)  giving  a  lien 
for  labor  or  material  under  a  contract  made  with  *'  the  owner, 
part  owner  or  lessee  of  any  interest  in  real  estate,"  which  fails 
to  allege  that  the  defendant  was  either  owner,  part  owner  or 
lessee  of  the  land  upon  which  the  lien  is  sought  to  be  enforced, 
or  to  set  out  that  the  defendant  had  any  interest  therein  what- 
ever, is  fatally  defective.  Knafp  Electrical  Works  v.  Mecosta 
ElectricCo.,\\^Wiz\i^  547  (G8  N.W.Rep.245).  Acomplaint 
to  enforce  a  material  man's  lien  was  held  sufficient  which 
alleged  the  purchase  by  contractors  of  '*  certain  building 
materials,  consisting  gf  lumber,  dimension  stufT,  shingles, 
doors,  sash,  glass,  and  plastering  lath,"  which  were  delivered 
at  the  "  building  for  the  purpose  of  being  used  in  the  erection 
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and  construction  of  the  same,"  and  *'  were  used  in  the  con- 
struction of  said  building."  Manor  v.  Heffner^  15Ind.  App. 
299  (48  N.  E.  Rep.  1011).  An  allegation  in  a  complaint  to 
enforce  a  lien  "  that  the  work  of  constructing  and  erecting 
said  dwelling  house  and  barn  ceased  on  the  first  day  of  April, 
1894,  and  said  buildings  were  left  in  an  unfinished  condition, 
and  still  remain  in  an  unfinished  condition",  in  the  absence 
of  a  special  demurrer  thereto,  is  sufficient  to  admit  proof  of 
the  exact  date  of  such  cessation.     San   yoaquin  Lum,  Co.  v. 

Welton,  115  Cal.  1  (46  Pac.  Rep.  735).  After  judgment  has 
been  rendered  in  favor  of  a  lien  claimant  in  proceedings  to 
foreclose  his  lien  it  is  too  late  to  raise  the  objection  that  his 
complaint  was  insufiicient  in  failing  to  allege  that  ^^  he 
had  taken  no  personal  security"  for  the  payment  of  his 
debt,  as  required  by  Ga.  Code,  §  1979.  Royal  v.  McPhail^ 
97  Ga.  457  (25  S.  E.  Rep.  512).  Where  a  statute  (S. 
&  B.  Ann.  Stat.,  §  8815)   requires  a  subcontractor  to  notify 

the  landowner  or  his  agent  of  his  intention  to  claim  a  lien, 
within  a  specified  time,  a  complaint  to  enforce  a  subcontract- 
or's lien  must  show  that  he  gave  a  sufficient  notice  within  the 
prescribed  statutory  limit.  Mark  Paine  Lumber  Co,  Vc 
Douglas  Co.  hnp.  Co.,  94  Wis.  822  (68  N.  W.  Rep.  1018). 
Utah  act  Mych  12,  1890,  applied — allegations  in  complaint  to 
enforce  subcontractor's  lien,  as  to  contract  price  to  be  paid  the 
contractor  and  the  payments  which  have  been  made  thereon. 
Morrisons.  Gamble,         Utah,  (46  Pac.  Rep.  1104). 

Sec.  536.  Enforcement  of  lien — Parties.  One  who 
has  parted  with  all  his  estate  in  land  by  a  conveyance  thereof 
to  the  trustees  of  a  church  is  not  a  necessary  party  to  an 
action  to  enforce  a  lien  for  the  erection  of  a  church  building 
under  a  contract  with  such  trustees.  Harrisburg  Lumber 
Co.  V.  Washburn^  29  Ore.  150  (44  Pac.  Rep.  890).  The 
assignee  of  a  mortgage  upon  the  premises  should  be  made  a 
party,  although  his  assignment  is  unrecorded,  and  his  rights 
cannot  be  adjudicated  by  making  his  assignor  a  party.  Nashua 
Trust  Co.  V.  W.  S.  Bdwards  Mfg.  Co.,  99  la.  109  (68  N- 
W.  Rep.  587;  61  Am.  St.  Rep.  226).  Construing  and  apply- 
ing Hill's  Ann.  Ore.  Laws,  §  8679,  which  provides  that  an 
action   to  enforce   a  lien   for  materials  furnished  to  a  con* 
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tractor  shall  be  defended  by  him  at  his  own  expense,  and  ne 
shall  become  liable  to  the  owner  for  any  judgment  renderecl 
against  the  property,  it  is  held  that  the  contractor  is  not  an 
indispensable  party  to  an  action  to  foreclose  such  a  lien,  but 
his  omission  may  be   excused  by   failure    to   object  thereto. 

Osborn  v.  Logus^         Ore.  (42  Pac.  Rep.  997).     Citing, 

Horstkotte  v.  Menier^  50  Mo.  160.  In  an  action  to  foreclose 
a  subcontractor's  lien,  it  is  n6t  improper  to  join  the  contractor 
and  landowner  as  parties  defendant.  Royal  v.  McPhail^  97 
Ga.  457  (25  S.  E.  Rep.  512).  But  such  joinder  is  not  essen- 
tial to  the  validity  of  the  action.  R,  C.  Wilder* s  Sons  Co. 
V.  JTa/it^r,  98  Ga.  508  (25  S.  E.  Rep.  571).  Applying  S. 
&  B.  Ann.  Wis.  Stat.,  §§  2271,  2608,  it  is  held  that  the  land- 
owner's wife  is  a  proper  party  defendant.     Hausmanii  Bros. 

Alfg  Co,  V.  Kcmpfert,  98  Wis.  587   (67  N.  W.   Rep.   1136). 

Sec.  637.  Enforcement  of  lien— Defenses.  A  lien 
for  work  performed  by  a  firm  cannot  be  defeated  by  showing 
that  the  contract  was  taken  by  one  member  thereof.  Wahl- 
Strom  V.  Trulson,  165  Mass.  429  (43  N.  E.  Rep.  188). 
Where  the  contract  provides  that  on  the  failure  of  the  con- 
tractor to  properly  complete  the  work  the  landowner  may  do 
so  and  deduct  the  cost  therefor,  a  landowner  who  avails 
himself  of  this  privilege  cannot  defeat  the  recovery  of  the 
contract  price,  less  the  cost  of  the  work  done  by  him,  on  the 
ground  of  non-performance.  Charles  v.  E.  P.  Hallcck  Lum. 
4&  Mfg  Co.,  22  Colo.  283  (43  Pac.  Rep.  548).  The  fact 
that  the  work  for  which  a  lien  was  claimed  was  not  performed 
in  accordance  with  the  plans  and  specifications  furnished  for 
it  can  not  be  urged  by  the  owner  of  the  property,  as  a  defense 
to  the  lien  claim,  after  he  has  accepted  the  work.  Harris- 
burg  Lumber  Co.  v.  Washburn^  29.  Ore.  150  (44  Pac.  Rep. 
890).  The  liability  of  the  owner  of  a  building  to  a  contractor 
for  labor  to  be  performed  thereon  is  fro  tanto  compensated 
and  discharged  by  a  valid  claim  against  the  contractor,  the 
claim  being  due  to  such  owner  when  the  contract  for  such 
labor  is  entered  into ;  and  in  the  absence  of  fraud  and  collu- 
sion, the  owner  may  insist  upon  such  compensation  against  a 
sublienor.  Stark  v.  Simmons^  54  O.  St.  485  (48  N.  E.  Rep. 
099).     But  in  Missouri,  it  is  no  defense  against  the  claim  of 
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a  subcontractor  for  a  lien  to  show  that  the  principal  contractor 
has  been  paid  in  full.     Ittner  v.  Hughes^  1S8  Mo.  679  (84  S 
W.  Rep.  1110). 

Sec.  538.  Enforcement  of  lien — Statute  of  limita- 
tions. The  defense  of  statute  of  limitations  is  waived  unless 
pleaded.  Ala.  Code,  §  8041,  applied.  Garrison  v.  Hawkins 
Lum.  Co.,  Ill  Ala.  808  (20  So,  Rep.  427).  Under  Ind.  Rev. 
Stat.  1894,  §  7259,  a  complaint  to  enforce  a  mechanic's  lien 
must  be  filed  within  one  ^ear  from  the  date  of  the  receipt  of 
the  notice  for  record  in  the  recorder's  office,  but  it  is  not  nec- 
essary that  summons  be  issued  within  the  year.  Carriger  v. 
Mackey,  15  Ind.  App.  892  (44  N.  E.  Rep.  2(56).  In  an  action' 
to  enforce  a  mechanic's  lien,  service  of  summons  upon  the 
owner  within  the  period  of  limitation  prescribed  by  statute 
for  the  commencement  of  such  an  action  does  not  preserve 
the  lien  as  against  other  incumbrancers  who  are  not  made  par- 
ties to  such  an  action  within  the  period  of  limitation.  Wood 
V.  Dill,  8  Kan.  App.  484  (48  Pac.  Rep.  822).  Where  an 
action  to  foreclose  a  mechanic's  lien  has  not  become  barred 
by  the  statute  of  limitations  on  account  of  the  non-residence 
of  the  owner  of  the  land,  it  is  not  barred  as  against  other  per- 
sons holding  liens  upon  the  premises  who  have  been  residents 
of  the  state  during  the  entire  period.  Leeds  Lumber  Co.  v. 
Haworth,  98  la.  468  (67  N.  W.  Rep.  883;  60  Am.  St.  Rep. 
199).  Colo.  Gen.  Stat.,  §§  2151,  2152,  construed  and  applied 
— time  within  which  action  to  enforce  must  be  brought. 
lynon  v.  Despain,  22  Colo.  240  (48  Pac.  Rep.  1089). 

Sec.  539.  Enforcement  of  lien — Amendments.  It 
is  proper  to  refuse  to  allow  an  amendment  of  the  complaint 
virtually  changing  the  action  from  an  action  to  foreclose  a 
subcontractor's  lien  into  an  action  to  foreclose  a  principal  con- 
tractor's lien  after  the  expiration  of  the  time  in  which  the 
plaintiff  could  have  filed  a  claim  for  a  lien  as  principal  con- 
tractor. Scgclke  <&  Kohlhaus  ^ffg.  Co.  v.  Hulberg,  94  Wis. 
106  (08  N.  W.  Rep.  653).  A  defective  description  cannot  be 
amended  so  as  to  include  lands  in  which  purchasers  or  incum- 
brancers have  in  good  faith  acquired  an  interest  subsequent  to 
the  filing  of  the  lien.     Iowa  Acts  16th  Gen.  Assem.,  ch.  100, 
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§  6,  applied.  Chicago  Lum.  Co,  v.  Dcs  Moines  Driv,  Parky 
97  la.  25  (Go  N.  W.  Rep.  1017).  Where  a  statute  (Wash. 
Laws  1803,  p.  81,  §  5)  authorizes  amendments  where  the 
interests  of  third  parties  are  not  affected  thereby,  a  court  will 
allow  a  verification  of  the  lien  statement  to  be  amended  by 
the  addition  of  the  notary's  place  of  residence,  as  required  by 
statute,  as  against  mortgagees  who  acquired  their  liens  before 
the  filing  of  the  statement.  Sullivan  v.  Treen^  18  Wash.  St 
261  (48  Pac.  Rep.  88).  For  construction  of  §§  14, 15,  of  New 
Jersey  mechanic's  lien  law  as  to  amendments,  see  Drinkhouse 
V.  Gregg  Manufg  Co.,  58  N.  J.  L.  482  (88  Atl.  Rep.  950). 
S.  &  B.  Ann.  Wis.  Stat.,  §  8320,  applied — amendment  of  lien 
claim.  Mark  Paine  Lu?nbcr  Co,  v.  Douglas  Co,  Imp,  Co,^ 
94  Wis.  822  (08  N.  W.  Rep.  1018). 

Sec.  540.  Enforcement  of  lien — Personal  judgment. 
Personal  judgment  may  be  given  to  a  plaintiff  who  fails  to 
establish  his  claim  for  a  lien.  ^ullivan  limber  Co,  v. 
Brushagel,  111  Ala.  114  (20  So.  Rep.  498) ;  Ascha  v.  Fitch, 

Cal.  (46  Pac.  Rep.  298).     The  right  of  one  whose 

claim  for  a  lien  fails,  to  have  personal  judgment  is  limited  to 
the  parties  to  whom  he  sustains  a  contractual  relation.  Lowrey 
V.  Svard,  8  Colo.  App.  857  (46  Pac.  Rep.  619).  A  decree 
ordering  a  sale  of  the  premises  upon  failure  of  defendants  to 
pay  the  amount  found  due  within  a  specified  time  does  not 
impose  a  personal  liability  on  defendants.  Bumgartncr  v. 
Hall,  163  111.  136  (45  N.  E.  Rep.  168).  Applying  Ala.  Code, 
§  2346,  a  personal  judgment  cannot  be  rendered  against  a 
married  woman  for  materials  used  in  improvements  on  her 
land,  in  the  absence  of  a  written  contract  by  her  for  their  pur- 
chase. Mc Anally  v.  Hawkins  Lumber  Co,,  109  Ala.  897  (19 
So.  Rep.  417).  Where  in  an  action  against  a  land  owner  and 
his  contractor  to  enforce  a  lien  for  materials  furnished  to  the 
contractor  the  right  of  the  claimant  to  a  lien  is  denied,  but 
personal  judgment  is  given  him  against  the  contractor  for  the 
amount  due  him,  it  is  error  to  decree  that  the  owner  pay  such 
judgment  out  of  funds  in  his  hands  due  the  contractor  after 
he  has  discharged  other  valid  liens.  Kennedy  &  Shaw  Lum, 
Co,  V.  Priet,  118  Cal.  291  (45  Pac.  Rep.  886) ;  115  Cal.  98 
(46  Pac.  Rep.  903).     Under  S.  &  B.  Ann.  Wis.  Stat.,  §  8324, 
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a  complaint  by  a  subcontractor  which  is  insufficient  to  estab- 
lish a  lien  in  his  favor  may  be  sustained  and  personal  jud<Tment 
rendered  thereon  against  the  contractor  for  amount  due  hinu 
Mark  Paine  Lumber  Co.  v.  Douglas  Co.  Imp.  Co.^  94  Wis, 
822  (08  N.  W.  Rep.  1013). 

Sec.  641.  Enforcement  of  lien— Attorney's  fees.  It 
is  held  that  a  statutory  attorney's  fee  cannot  be  allowed  in 
addition  to  an  attorney's  fee  provided  for  by  the  contract. 
Bolster  v.  Stocks,  13  Wash.  St.  460  (43  Pac.  Rep.  532). 
Where  the  statute  provides  for  the  allowance  of  a  reasonable 
attorney's  fee  an  allowance  by  the  trial  court  will  not  be  set 
aside  unless  it  clearly  appears  to  be  unreasonable.  Stimson 
Mill  Co.  V.  Riley,         Cal.  (42  Pac.  Rep.  1072).     Kan. 

Code  Civ.  Proc,  §  638,  does  not  authorize  an  allowance  of 
attorney's  fees  in  the  supreme  court.  West  v.  Badger  Lum- 
ber Co,,  56  Kan.  287  (43  Pac.  Rep.  239).  A  statute  (16  Mont. 
Leg.  Assem.,  p.  172)  authorizing  the  allowance  of  a  reason- 
able attorney's  fee  to  a  successful  plaintiff  as  costs,  was  held 
to  authorize  the  allowance  of  attorney's  fees  in  the  trial  court, 
but  not  in  the  supreme  court.  Such  statutes  are  to  be  strictly 
construed.  Murray  v.  Swanson,  18  Mont.  588  (46  Pac.  Rep. 
441). 

Sec.  642.  Entorcement  of  lien — Evidence— Pre- 
sumptions— Variance.  In  an  action  to  enforce  a  subcon- 
tractor's lien,  a  statement  between  him  and  the  contractor  in 
which  the  price  of  material  or  labor  furnished  by  the  subcon- 
tractor is  fixed  and  liquidated,  is  admissible  in  evidence  against 
the  owners  as  primafacie  evidence  of  their  value.  Charles  v. 
E,  F.  Hallack  Lum.  d^Mfg  Co.,  22  Colo.  288  (48  Pac.  Rep.  • 
548).  Evidence  of  this  character  may  be  rebutted,  yoost  v. 
Sullivan,  111  Cal.  286  (43  Pac.  Rep.  896).  Where  the  plaint- 
iff in  a  mechanic's  lien  case  has  complied  with  all  the  provis- 
ions of  the  statute  relating  to  the  lien  he  claims,  *'  it  is  pre- 
sumed that  the  materials  were  furnished  or  the  work  was  done 
on  the  credit  of  the  buildings,"  but  evidence  that  the  material 
for  which  a  lien  is  sought  to  be  enforced  was  charged  to  the 
contractor  and  did  not  go  into  the  building  is  admissible  to 
rebut  '\uch  presumption.      W.  Green  £  Co,  v.  Thompson^  172 
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Pa.  609  (88  Atl.  Rep.  702).  Where  the  complaint  alleges  a 
contract  with  two  defendants  jointly,  and  the  proof  shows  a 
contract  by  one  of  them  only  there  is  a  fatal  variance.  Gar. 
rison  v.  Hawkins  Lum.  Co.^  Ill  Ala.  808  (20  So.  Rep.  427). 
Where  a  lien  statement  is  for  materials  alleged  to  have  been  fur- 
nished between  certain  specified  dates  proof  that  certain  items 
charged  therein  were  furnished  prior  to  the  first  date  does  not 
constitute  a  material  variance.  Allen  v.  Elivert^  29  Ore.  428 
(44  Pac.  Rep.  828) .  Construction  of  particular  evidence  as  to 
when  certain  material  was  delivered.  Forest  Grove  Door  d: 
Lumber  Co,  v.  McPherson.  Or.  (46  Pac.  Rep.  884). 
Particular  fact  case  in  which  the  evidence  was  held  insufficient 
to  support  a  claim  for  a  lien.  Rass\,  Sebastian^  IGO  III.  602 
(48  N.  E.  Rep.  708).  Particular  evidence  held  sufficient  to 
sustain  a  verdict.  March  v.  Morgan^  18  Mont.  19  (44  Pac- 
Rep.  85). 

Sec.  543.  Enforcement  of  lien — Marshalling  secu- 
rities— Rights  of  holder  of  mortgage.  Where  two  lots  are 
subject  to  the  same  mortgage  and  after  the  erection  of  a 
building  on  one  of  them  has  progressed  to  a  point  where  the 
persons  erecting  it  have  a  right  to  a  mechanic's  lien,  the 
holder  of  the  mortgage  releases  it  as  to  the  lot  upon  which  no 
buildings  are  being  erected  and  a  third  person  takes  a  mort- 
gage on  such  lot,  all  parties  to  the  transaction  having  full 
knowledge  of  the  facts,  it  is  held,  in  a  subsequent  action  to 
enforce  the  mechanic's  lien,  that  under  the  doctrine  of  mar- 
shalling securities,  the  mortgagee  must  be  held  to  have  made 
the  release  at  a  sacrifice  of  her  own  security,  and  not  of  the  ' 
existing  equities  of  those  who  had  furnished  the  material  and 
made  the  improvements.  The  lien  claimants  are  entitled  to 
occupy  the  position  they  would  have  held  if  no  release  had 
been  made.  Gore  v.  Royscy  56  Kan.  771  (44  Pac.  Rep 
1068)  •  Where,  in  an  action  to  foreclose  a  mechanic's  lien  on 
a  particular  tract  of  land,  tht  owner  thereof  and  one  who 
holds  a  mortgage  thereon,  which  includes  several  other  tracts, 
were  made  parties  but  the  mortgagor  does  not  appear,  the 
mortgagee  cannot  by  filing  a  cross  complaint,  no  other 
notice  being  given  to  the  mortgagor,  have  the  foreclosure  of 
his  mortgage  as  to  the  land  not  affected  by  the  mechanic's 
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lien,  for  the  reason  that  the  provision  of  the  mechanic's  lien 
law  for  filing,  instead  of  serving,  pleadings,  apply  only  to 
issues  tendered  by  the  complaint,  or  expressly  authorized  by 
the  statute,  and  not  to  pleadings  in  the  nature  of  cross  bills, 
setting  up  matters  outside  of  and  foreign  to  such  issues. 
Jewett  V.  I(ywa  Land  Co,,  64  Minn.  531  (67  N.  W.  Rep.  689 ; 
58  Am.  St.  Rep.  555). 

Sec.  544.  Enforcement  of  lien — Miscellaneous  notes. 
A  debt  secured  by  a  mechanic's  lien  made  of  record  need  not 
be  presented  to  an  administrator  for  an  allowance  or  rejection. 
S.  Dak.  Comp.  Laws,  §  5790,  applied.  F'ish  v.  I?e  Laray^ 
8  S.  Dak.  820  (66  N.  W.  Rep.  465;  59  Am.  St.  Rep.  704). 
Plaintiff  may  withdraw  at  the  trial  a  part  of  his  claim  for  lien 
if  in  doing  so  he  does  not  vitiate  the  effect  of  the  demand  on 
which  he  desires  then  to  proceed.  Ettner  v.  Hughes,  183  Mo. 
679  (84  S.  W.  Rep.  1110).  Several  actions  by  different 
parties  to  enforce  liens  against  the  same  property  may  be  con- 
solidated, Springer  v.  Kroeschell,  161  111.  858  (48  N.  E.  Rep. 
1084) ;  and  so  may  suits  to  foreclose  several  mechanic's  liens 
and  mortgages,  some  of  which  affect  the  entire  tract  and  others 
subdivisions  thereof,  Van  Lear  v.  Kansas  Trip-Hammer 
Brick  Works,  56  Kan.  545  (43  Pac.  Rep.  1184).  In  New 
Jersey  the  jurisdiction  over  mechanic's  lien  cases  is  vested  in 
the  circuit  courts.  Coles  v.  Pirst  Baptist  Church,  69  N.  J. 
L.  311  (35  Atl.  Rep.  907).  In  construing  N.  Y.  Laws,  1885, 
ch.  342,  §  7,  which  provides  that  one  having  a  claim  for  a 
lien  may  enforce  it  **  by  a  civil  action  in  a  court  of  record  m 
the  city  or  county  where  the  property  is  situated,  which  would 
have  jurisdiction  to  render  a  judgment  in  an  action  founded 
upon  a  contract,  for  a  sum  equal  to  the  amount  of  the  lien,"  it  is 
held  that  the  jurisdiction  of  a  county  court  in  such  cases  is  not 
affected  by  the  fact  that  the  defendant  does  not  reside  in  the 
county.  Raven  v.  Sfnith,  148  N.  Y.  415  (48  N.  E.  Rep.  63). 
A  court  foreclosing  a  mechanic's  lien  cannot  order  a  sale  of 
property  in  the  custody  of  a  receiver  appointed  by  another 
court.  Premier  Steel  Co.  v.  McEl-waine- Richards  Co.^  144 
Ind.  614  (43  N.  E.  Rep.  876).  Under  N.  C.  Code,  §  218, 
subd.  4,  service  by  publication  may  be  made  in  the  proceedings 
to  entorce  a  mechanic's. lien,  and  where  there  has  been  such  a 
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service  a  sale  in  such  proceedings  will  not  pass  title  to  any 
part  of  the  premises  not  covered  by  the  lien.  Bernhardt  v. 
Brown,  118  N.  C.  700  (24  S.  E.  Rep.  527;  86  L.  R.  A.  402). 
Under  the  statute  of  Tennessee  one  seeking  to  enforce  a 
mechanic's  lien  must  show  a  levy  and  attachment  on  the  prop- 
erty on  which  the  lien  is  claimed  within  a  year  from  accrual 
of  the  right  to  the  lien  ;  but  where  such  attachment  has  been 
properly  issued  and  levied  by  the  lien  claimant  he  is  not 
required  to  issue  and  levy  another  attachment  upon  his  filing 
an  amended  bill  bringing  in  new  parties.  Ragon  v.  Howard, 
97  Tenn.  834  (87  S.  W.  Rep.  186).  Where  one  is  made  a 
party  to  answer  as  to  his  interest  which  is  alleged  to  be  inferior 
to  plaintiff's  claim,  and  he  fails  to  assert  any  superior  title,  he 
is  concluded  by  a  general  judgment  in  favor  of  the  plaintiff. 
Southards.  Smith,%  S.  Dak.  280  (66  N.  W.  Rep.  816).  A 
finding  of  the  court  that  one  of  the  parties  claimed  a  lien  upon 
two  of  the  three  lots  upon  which  the  building  was  erected 
will  not  be  deemed  to  be  controlling  where  it  appears  from  the 
record  beyond  any  doubt  that  a  lien  was  claimed  upon  the 
entire  premises.  Higley  v.  R ingle,  57  Kan.  222  (45  Pac.  Rep. 
619)  •  A  judgment  foreclosing  a  mechanic's  lien  which  directs 
the  Bheriff  to  sell  the  property  and  out  of  the  proceeds  to  pay 
the  claimants  a  certain  sum  and  also  specified  sums  as  their 
attorney's  fees  and  costs,  and  that  he  '^  bring  the  surplus 
money,  if  any,  into  court  to  abide  its  further  order,"  is  not 
open  to  the  objection  that  it  is  unintelligible  and  incapable  of 
execution.     Neihaus  v.  Morgan,         Cal.  (45  Pac.  Rep. 

255).     Wis.  Rev.  Stat.,  §  8828,  applied— jury  trial.     Bartlett 
V.  Clough,  94  Wis.  196  (68  N.  W.  Rep.  875). 

Sec.  545.  Miscellaneous  notes.  A  loan  company 
which  requires  contemplated  improvements  on  the  property 
given  as  security  to  be  made  comformably  to  plans  submitted 
with  application  for  the  loan,  does  not,  by  using  part  of  the 
loan  to  discharge  a  mortgage  paramount  to  the  liens  of  all 
parties  concerned,  become  liable  to  the  holders  of  mechanics' 
liens  created  by  reason  of  such  improvements.  Rogers  v. 
Central  Loan  <&  T.  Co.,  49  Neb.  676  (68  N.  W.  Rep.  1048). 
Property  may  be  subjected  to  a  mechanic's  lien  for  work  done 
or  materials  furnished  although  there  be  no  personal  liability 
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on  the  part  of  the  owner  to  pay  therefor.  Davis  4&  Rankin 
BlcTg  d  Mf'g  Co.  V.  Vice,  15  Ind.  App.  117  (48  N.  E.  Rep. 
889).  One  who  conveys  to  another  the  legal  title  to  prop- 
erty under  a  contract  contemplating  the  erection  of  certain 
buildings,  cannot  in  a  subsequent  action  brought  by  him  to 
cancel  such  conveyance  for  fraud,  claim  the  property  free 
from  mechanics'  liens  duly  acquired  on  account  of  the  erection 
of  such  buildings,  but  he  is  not  liable  to  personal  judgment  for 
the  amount  due  the  lienholder.  West  v.  Badger  Lumber  Co,, 
56  Kan.  287  (43  Pac.  Rep.  289). 

Sec.  546.  Miscellaneous  notes — Construction  of 
statutes.  Cal.  Code  Civ.  Proc,  §  1184,  construed— effect  of 
failure  of  building  contract  to  provide  for  the  retention  by  the 
ownerof  at  least  twenty-five  per  cent. of  the  contract  price  until 
thirty-five  days  after  the  completion  of  the  work.  Stimson 
Mill  Co,  V.  Riley,  Cal.  (42  Pac.  Rep.  1072).     Cal. 

Code  Civ.  Prac.,§§  1188,  1184,  applied— particular  facts  held 
insufficient  to  constitute  one  an  "  original  contractor,"  yohn 
A.  Roehlin^s  Sons  Co,  v.  Humboldt  ElecL,  A  P,  Co,,  112 
Cal.  288  (44  Pac,  Rep.  568).  Cal.  Code  Civ.  Proc.,  §  1188, 
applied — particular  facts  held  sufilicient  to  make  a  superin- 
tendent of  mining  property  the  agent  of  the  owner  thereof 
so  as  to  give  a  lien  for  machinery  purchased  by  him.  Dono- 
hoe\.  Trinity  ConsoL  Gold  S  S,  Min,  Co.,  118  Cal.  119  (45 
Pac.  Rep.  259).  Go.  Acts  1891,  Vol.  1,  p.  288,  was  not 
repealed  by  Acts  1893,  p.  84.  R,  C.  Wilder^s  Sons  Co.  v. 
Walker,  98  Ga.  508  (25  S.  E.  Rep.  571).  Ky.  Stat.,  §  2479, 
construed  and  applied— enforcement  of  mechanic's  lien 
against  property  of  a  married  woman.  Webster  v.  Tatter^ 
shall,         Ky.  (86  S.  W.  Rep.  1126).     Mass.  Pub.  Stat., 

ch.  191,  §§  42,  48,  construed — bond  for  release  of  property 
from  liens.  Landers  v.  Adams,  165  Mass.  415  (48  N.  £. 
Rep.  119).  Mass.  Pub.  Stat.,  ch.  191,  §  1,  applied.  Wahl- 
Strom  v.  Trulson,  165  Mass.  429  (48  N.  E.  Rep.  188).  Miss. 
Code,  §  2682,  construed  and  applied— agricultural  laborer's 
lien  on  crops — priority  and  enforcement.  Powell  v.  Smith, 
74  Miss.  142  (20  So.  Rep.  872).  When  a  building  is  erected 
under  a  contract  with  the  owner  of  the  land  it  is  erected  by 
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the  owner  within  the  meaning  of  N.  J.  Revision,  p.  668. 
Atlantic  Coast  Brewing  Co.  v.  Donnelly^  59  N.  J.  L.  48  (85 
Ad.  Rep.  647).  Tenn.  Acts  1891,  p.  215,  ch.  98,  applied- 
lien  of  laborers  on  railroad.  Bladen  v.  Marietta  £  N.  G. 
R.  Co.,  97  Tenn.  892  (87  S.  W.  Rep.  185). 
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Sec.  547.  Constitutionality  of  statute  regulating 
mining  operations.  Construing  and  applying  W.  Va.  Code, 
ch  79,  §  7,  which  provides  that  *'  no  owner  or  tenant  of  any 
land  containing  coal  shall  open  or  sink,  or  dig,  excavate  or 
work  in  any  coal  mine  or  shaft,  on  such  land,  within  five  feet 
of  the  line  dividing  said  land  from  that  of  another  person  or 
persons,  without  the  consent,  in  writing,  of  every  person 
interested  in,  or  having  title  to,  such  adjoining  lands  in  pos- 
session, reversion,  or  remainder,  or  of  the  guardians  of  any 
such  persons  as  may  be  infants.  If  any  person  shall  violate 
this  section,  he  shall  forfeit  five  hundred  dollars  to  any  person 
injured  thereby  who  may  sue  for  the  fiame,"  :t  is  held  that  the 
statute  is  constitutional;  that  the  term  "injury"  means  the 
wrong  done  the  party  by  the  violation  of  the  sta'ut  j  ;  and  the 
penalty  may  be  recovered  by  the  person  injured  .n  an  action 
of  trespass  on  the  case.  Mapel  v.  John^  42  W.  Va.  80  (24  S. 
E.  Rep.  608;  57  Am.  St.  Rep.  839).  Upon  the  constitution- 
ality of  the  statute  the  court  say :  *'  The  state  claims  to 
reserve  the  exclusive  regulation  of  its  own  internal  govern- 
ment and  police,  and  such  power  is  properly  exercised  by  the 
legislature.  Is  this  statute  a  reasonable  exercise  of  the  police 
power?  (1)  It  is  intended  to  secure  private  right  by  enforc- 
ing the  correlative  duty  of  so  using  your  own  land  as  not  to 
injure  that  of  your  neighbor.  (2)  To  preserve  dividing  lines 
and  underground  landmarks,  and  thus  avoid  uncertainty  and 
confusion  of  boundaries  in  coal  lands  and  the  disquieting  of 
titles.     See  chapter  60  on   fences,  and    §  27  of  chapter  145. 
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(8)  It  tends  to  prevent  strife  and  litigation.  (4)  To  provide 
for  the  safety  of  those  working  in  coal  mines  by  sufficient 
pillars  of  support.  Under  this  head  see  the  many  provisions 
in  the  coal  mine  law  (Appendix  to  Code,  p.  991  et  seq).  This 
is  no  undue  assumption  of  the  right  to  apply  the  police  power 
to  a  subject  which  does  not  fall  within  it,  for  regulations  on 
all  these  subjects  have  long  been  recognized  as  wholesome 
and  reasonable,  and  as  fit  subjects  for  the  exercise  of  the  police 
power,  as  tending  to  preserve  the  rights  of  the  citizen  and  to 
promote  the  welfare  of  the  commonwealth.  The  mining  of 
coal  is  one  of  the  largest  industries  carried  on  in  the  state. 
In  mining,  proper  support  and  ventilation  are  necessary,  and 
an  ample  supply  of  fresh  air  is  stringently  exacted  by  our  law 
on  the  subject.  See  coal  mine  law  (Code,  pp.  994,  995,  g§ 
9-11).  This  is  necessary  for  the  health  and.  safety  of  the 
miner  engaged  in  a  dangerous  employment,  and  for  that  rea- 
son the  public  welfare  requires  it :  but  no  proper  system  of 
ventilation  can  be  maintained  by  any  mine  owner  unless  the 
area  to  be  worked  by  him  is  isolated  or  bounded  by  a  zone  or 
rib  of  coal  thick  enough  to  support  the  roof,  and  to  be  thick 
enough  to  prevent  the  escape  of  the  air,  with  no  passways 
down  through  his  dividing  line  which  may  prevent  the  due 
circulation  of  the  air,  and  render  due  ventilation  very  difficult 
The  same  may  be  said  of  keeping  his  mine  properly  drained 
as  required  by  law,  and  impervious  to  water  from  adjoining 
mines  and  lands.  The  act  of  1884  fixed  this  bounding  zone 
between  adjoining  land  owners  at  50  feet,  the  present  act  at 
10  feet.  Thus  we  see  that  this  rib  of  solid  coal  not  to  be  mined 
into  by  either  of  the  adjoining  owners  was  to  be  contributed 
by  each  in  equal  parts,  was  for  the  mutual  benefit  of  each, 
for  the  protection  of  the  surface,  to  secure  independent  systems 
of  ventilation,  drainage  and  workings,  and  in  aid  of  an  indus- 
try so  great  and  widely  diffused  that  the  state  as  a  whole  is 
interested  therein.  Besides,  the  importance  of  having  these 
unbroken  ribs  of  support  throughout  the  mining  region  is 
being  realized  as  a  state  affair  more  and  more  as  the  mining  of 
coal  goes  on.  This  regulation  works  no  hardship  on  one  for 
the  benefit  of  the  other,  but  is  impartial,  just,  and  reasonable, 
imposing  a  common  burden  for  the  benefit  of  all  such  owners. 
Xbis  regulation,  in  substance,  has  been  in  force  for  more  than 
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60  years  without  complaint.  This  is  a  high  degree  of  evi- 
dence that  it  is  not  an  unconstitutional  exercise  of  police 
power  to  require  this  natural  boundary  wall  to  be  preserved 
intact.  See  15  Am.  &  Eng.  Enc.  Law,  598  et  seq, ;  Cooley, 
Const,  Lim.  (8d  Ed.),  top  page  578.'* 

Sec.  548.  Mining  partnerships.  In  order  to  consti- 
tute a  mining  partnership  under  Mont.  Civ.  Code,  1895,  §§ 
3350-8859,  two  or  more  persons  shall  acquire  a  mining  claim 
for  the  purpose  of  working  it,  and  extracting  the  minerals 
therefrom,  and  such  owners  must  actually  engage  in  work- 
ing the  mine.  A  partnership  does  not  exist  where  one  part 
owner  of  a  claim  is  working  a  disputed  portion  thereof  alone, 
excluding  other  part  owners  therefrom.  Anaconda  Copper 
Min.  Co.  v.  Butte  <&  B.  Min,  Co.,  17  Mont.  519  (43  Pac. 
Rep.  924).  For  construction  of  particular  contract  held  to 
create  a  mining  partnership,  see  Ashenfclter  v.    Williams, 

Colo.  App.  (48  Pac.  Rep.  664).    A  mining  partner- 

ship is  not  founded  upon  the  delectus  personce  and  neither 
assignment,  death  nor  bankruptcy  of  the  owner  of  an  interest 
in  a  mining  concern  will  operate  to  dissolve  a  mining  part- 
nership. Patrick  V.  Weston,  22  Colo.  45  (48  Pac.  Rep.  446) , 
citing.  Colorado  cases.  When  a  mining  partner  reaps  the 
benefit  of  an  act  done  over  his  protest  by  his  co-partners  he 
w^ill  be  liable  to  his  co-partners  for  his  share  of  the  expenses. 
Patrick  V.   Weston,  22  Colo.  45  (43  Pac.  Rep.  446). 

Sec.  540,  Mining  leases.  Where  an  assignment  for 
creditors  is  made  by  a  lessee  of  a  mining  lease  which  provides 
that  upon  the  termination  thereof  the  lessor  may  take  the 
improvements  at  their  appraised  value  and  a  cause  for  for- 
feiture of  such  lease  exists  prior  to  the  assignment,  which  is 
enforced  by  the  lessor  subsequently,  he  is  entitled  to  take  the 
improvements  at  their  appraised  value,  in  satisfaction  of  rent 
due.  Potter  v.  Gilbert,  177  Pa.  St.  159  (35  Atl.  Rep.  597; 
85  L.  R.  A.  580).  A  mining  lease  is  so  far  in  the  nature  of 
a  sale  of  the  minerals  that  when  executed  by  life  tenants  and 
remaindermen  the  former  are  only  entitled  to  the  income  aris- 
ing from  the  royalties,  the  corpus  thereof  passing  to  the 
remaindermen  upon  the  termination  of  the  life  estates.    Blak* 
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ley  V.  Marshall^  174  Pa.  425  (84  Atl.  Rep.  564).  An  assignee 
of  a  mining  lease  takes,  it  subject  to  all  its  stipulations, 
Woodland  Oil  Co.  v.  Crawford,  55  O.  St.  161  (44  N.  E. 
Rep.  1098 ;  84  L.  R.  A.  62) ;  but  he  acquires  only  the  rights 
of  the  lessee  and  cannot  enforce  against  him  his  covenant 
with  the  original  lessor  not  to  divide  **  his  time  or  attention 
with  any  other  mine,"  Findlay  v.  Carson,  97  la.  587  (66  N. 
W,  Rep.  759).  A  lease  of  land  *'  for  the  purpose  of  explor- 
ing for,  mining,  taking  out,  and  removing  therefrom  the  mer- 
cantile iron  ore  which  is  or  which  hereafter  may  be  found  on, 
in,  or  under  said  land,^'  at  a  specified  annual  rent,  presupposes 
the  existence  of  ore,  and  if,  after  reasonble  efforts  on  the  part 
of  the  lessee,  no  ore  is  found,  the  lease  fails,  and  no  rent  can 
be  collected.  Blake  v.  LobVs  Estate,  110  Mich.  608  (68  N. 
W.  Rep.  427),  following  the  case  of  Grihben  v.  Atkinson,  64 
Mich.  651  (81  N.  W.  Rep.  570),  Where  a  lessee  of  a  coal 
mining  lease,  without  prosecuting  the  mining  operations  pro- 
vided for  in  his  lease,  pays  the  annual  royalty  stipulated  in 
order  to  prevent  a  forfeiture  he  cannot  recover  the  moneys  so 
paid  upon  subsequent  operations  revealing  the  fact  that  no 
coal  could  be  mined  from  the  land.  Bloomfield  Coal  £ 
Mining  Co.  v.  Tidrick,  99  la.  88  (68  N.  W.  Rep.  570).  For 
construction  of  particular  mining  leases  as  to  the  matter  of 
royu.lties,  see  Schooley  v,  Butler  Mine  Co.,  175  Pa.  St.  261 
(34  Atl.  Rep.  689) ;  Boyer  v.  Fulmer,  176  Pa.  St.  282  (85 
Atl.  Rep.  285)  ;  Shoemaker  v.  Mt.  Lookout  Coal  Co.,  Yll  Pa. 
St.  405  (85  Atl.  Rep.  781) ;  Lehigh  d:  Wilkesharre  Coal  Co. 
V.  Wright,  177  Pa.  St.  887  (35  Atl.  Rep.  919).  For  construc- 
tion of  particular  oil  and  gas  lease,  see  Williams  v.  Guffey, 
178  Pa.  St.  842  (85  Atl.  Rep,  875). 

Sec.  650.  Oil  and  gas  lease — Povirer  of  court  of 
equity  to  compel  operations  under — Construction.  It  is 
held  by  a  divided  court  that  where  one  leases  land  for  oil  and 
gas  adjoining  other  lands  which  he  is  working  for  oil  and  gas 
and  it  becomes  apparent  that  his  operations  on  the  latter  will 
drain  the  leased  lands  of  their  oil  and  gas,  a  court  of  equity 
may,  under  penalty  of  forfeiture  of  the  lease,  require  the  lessee 
to  open  such  wells  on  the  leased  lands  as  are  necessary  to 
secure  the  full  product  of  oil  and  gas  belonging  thereto  and 
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prevent  their  loss  by  drainage,  Kieppner  v.  Lemon ^  176  Pa. 
St.  502  (85  Atl.  Rep.  109).  The  court  say :  **  It  is  an 
implied  condition  of  every  leaser  of  land  for  the  production  of 
oil  therefrom  that,  when  the  existence  of  oil  in  paying  quanti- 
ties is  made  apparent,  the  lessee  shall  put  down  so  many  wells 
as  may  be  reasonably  necessary  to  secure  the  oil,  for  the  com* 
mon  advantage  of  both  lessor  and  lessee.  In  determining 
when  and  where  such  wells  shall  be  located,  regard  must  be 
had  to  the  operations  on  adjoining  lands,  and  to  the  well- 
known  fact  that  a  well  will  drain  a  territory  of  much  larger 
extent  when  the  sand  rock  in  which  the  oil  or  gas  is  found  is 
of  coarse  and  loose  texture  than  when  it  is  of  fine  grain  and 
compact  character.  Whatever  ordinary  knowledge  and  care 
would  dictate  as  the  proper  thing  to  be  done  for  the  interest 
of  both  lessor  and  lessee,  under  any  given  circumstances,  is 
that  which  the  law  requires  to  be  done  as  an  implied  stipula- 
tion of  the  contract.  If  this  was  not  so  held,  it  would  be 
practicable  to  defeat  the  very  purposes  of  the  contract,  and  to 
drain  from  the  land  of  the  lessor  the  oil  underlying  it,  and 
yield  him  nothing  in  return."  Where  an  oil  and  gas  lease 
stipulates  for  the  payment  of  a  specified  yearly  rental  '*  for 
every  well  from  which  gas  is  used  off  the  premises,"  the  lia* 
bility  of  the  lessee  for  rent  terminates  upon  his  ceasing  to  use 
the  gas.  Indianapolis  Gas  Co.  v.  Teters^  15  Ind,  App.  475 
(44  N.  E.  Rep.  549).  Construction  of  particular  oil  and  gas 
lease  as  to  the  right  of  lessee  to  terminate.  Double  v.  Union 
Heat  d:  Light  Co,,  172  Pa.  888  (88  Atl.  Rep.  694). 

Sec.  651,  Oil  and  gas  lease — Construction  of  stipu- 
lations as  to  default.  C.  granted,  demised,  and  let,  by  writ- 
ten instrument,  a  certain  tract  of  land  and  all  the  oil  and  gas 
in  or  under  the  same  to  U.  and  his  assigns,  for  the  purpose 
and  with  the  exclusive  right,  of  drilling  and  operating  the 
land  for  gas  and  oil  for  five  years,  and  as  much  longer  as  oil 
or  gas  should  be  found  thereon  in  paying  quanties,  upon  the 
consideration  of  one  dollar  paid,  and  a  promise  to  pay  certain 
rentals  for  further  delay  if  default  should  be  made  in  drilling 
a  well  within  one  year,  and  which  instrument  had  the  follow- 
ing forfeiture  clause :  "  And  a  failure  on  the  part  of  U.  to 
complete  such  well  or  wells  as  above  specified,  or  instead 
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thereof  to  pay  the  rental  as  above  provided,  shall  render  this 
lease  and  agreement  null  and  void,  together  with  all  rights 
and  claims,  and  not  binding  bn  either  party,  and  not  to  be 
revived  without  the  consent  of  l^oth  parties  hereto  in  writing." 
Default  having  been  made  in  drilling,  in  an  action  to  recover 
the  promised  rental,  held  :  First,  that  such  instrument  is  a 
lease  of  the  land,  oil  and  gas  for  the  limited  time  and  purpose 
expressed  therein.  Second,  that  the  forfeiture  is  for  the  ben- 
efit of  the  lessor,  and  at  his  option.  Third,  that  the  promise 
to  drill  a  well  or  pay  rental  cannot  be  discharged  by  a  mere 
failure  to  perform  the  promise.  Fourth,  upon  failure  to  drill 
the  well,  or  instead  thereof  to  pay  the  agreed  rental,  such 
rental  may  be  recovered  by  action,  as  rental,  and  need  not  be 
sued  for  as  unliquidated  damages.  Woodland  Oil  Co.  v. 
Crawford,  55  O.  St.  161  (44  N.  E.  Rep.  1093;  84  L.  R.  A. 
62).  The  court  say:  **  A  promise  to  pay  cannot  be  fulfilled 
by  a  failure  to  pay.  A  promise  to  drill  a  well  cannot  be  satis- 
fied by  a  failure  to  drill  such  well.  The  proper  construction 
to  be  placed  upon  such  an  agreement  is  that,  upon  failure  of 
the  lessee  to  drill  a  well,  or  pay  the  rental,  or  both,  as  the  case 
may  be,  the  lessor  may  elect  to  put  an  end  to  the  lease,  and 
enforce  payment  of  the  promised  rental,  or  sue  for  damages 
for  failure  to  drill  the  well ;  or  he  may  elect  to  have  the  lease 
continue  in  force  to  the  end  of  the  term,  and  enforce  the  drill- 
ing of  wells  and  the  payment  of  rentals  as  provided  in  the 
lease.  Such  provisions  of  forfeiture  are  for  the  benefit  of  the 
lessor,  and  not  for  the  benefit  of  the  lessee.  The  lessee  cannot 
plead  his  own  default  or  wrong  in  discharge  of  his  obligation 
to  drill  or  pay  rental.  Parties  may  agree  that,  in  case  of  fail- 
ure to  drill,  or  failure  to  pay,  or  both,  the  lessee  shall  be 
relieved  of  his  obligation  upon  such  terms  as  the  parties  may 
agree  upon  in  the  lease,  whether  the  terms  be  of  value  to  the 
lessor  or  loss  or  inconvenience  to  the  lessee;  but  a  naked 
default  or  non-performance,  as  in  this  lease,  cannot  be  held  to 
discharge  the  obligations  of  the  lessee.  The  following  author- 
ities are  in  point :  Leaiherman  v.  Oliver,  151  Pa.  St.  646 
(25  Atl.  Rep.  809) ;  Ray  v.  Gas  Co.,  188  Pa.  St.  576  (20 
Atl.  Rep.  1065) ;  Clarke.  Jones,!  Denio516;  Galeyv.KeU 
lerman,  128  Pa.  St.  491  (16  Atl.  Rep.  474) ;  Jones  v.  Gas 
Co.,  146  Pa.  St  204  (28  Atl.  Rep.  886);    Wills  v.  Gas  Co.^ 
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180  Pa.  St.  222  (18  Atl.  Rep.  721) ;  Ogdcn  v.  Hatry,  145  Pa. 
St.  040  (23  Atl.  Rep.  834) ;  Smith  v.  Miller,  49  N.  J.  Law 
521  (18  Atl.  Rep.  89)  ;  Tayl.  Landl.  &  Ten.,  §  492;  1  Smith, 
Lead.  Cas.  102, 119.  It  would  also  be  competent  for  an  owner 
of  land  to  give  an  option  to  another  party,  upon  a  sufficient 
consideration,  to  drill  one  or  more  wells  within  a  stated  time, 
and,  upon  failure  to  drill  such  wells  within  the  time  limited, 
all  rights  to  cease  as  to  both  parties.  And  it  is  contended  by 
the  oil  company  in  this  case  that  the  leases  in  question  are  such 
options,  or  else  are  mere  unexecuted  licenses.  In  case  of  an 
option  a  certain  consideration  is  paid  or  agreed  to  be  paid  to 
tie  up  the  land  for  a  given  time,  and  during  that  time  the 
owner  is  prevented  from  using  or  disposing  of  the  land  con- 
trary to  the  terms  of  his  contract.  But  in  such  cases  the  con- 
sideration  for  the  option  must  be  paid,  and  cannot  be  satisfied 
by  a  naked  default.  If  such  default  could  be  held  as  satisfac- 
tion of  the  consideration,  the  instrument  would  be  without 
consideration,  and  therefore  void.  In  the  leases  in  question 
the  consideration  is  one  dollar  paid,  and  certain  rentals  prom- 
ised to  be  paid  in  default  of  drilling  a  well ;  and,  considered  as 
an  option,  the  whole  consideration  for  the  option  must  be 
paid.  The  same  result  follows  if  the  instruments  be  regarded 
as  unexecuted  licenses.  The  consideration  paid  and  agreed  to 
be  paid  for  the  license  is  one  dollar  paid  and  certain  rentals  to 
be  paid,  and,  the  licensor  not  having  interfered  with  the  rights 
of  the  licensee,  the  latter  is  bound  to  pay  the  full  consideration 
promised  for  the  license,  even  though  he  never  availed  himself 
of  its  privileges.  So  that,  whether  the  instruments  in  ques- 
tion are  regarded  as  leases^  options,  or  licenses,  the  plaintiff 
below  is  entitled  to  receive  the  considerations  or  rentals  agreed 
to  be  paid." 

Sec.  562,  Rights  of  life  tenant.  An  owner  in  fee 
simple  makes  an  oil  and  gas  lease  for  a  term  of  five  years,  and 
as  much  longer  as  the  premises  are  operated  for  oil  and  gas,  or 
the  rent  for  failure  to  commence  operating  is  paid,  for,  among 
other  things,  one-eighth  part  of  all  oil  produced  and  saved,  to 
be  delivered  in  the  pipe  lines  to  the  credit  of  the  lessor.  The 
lessor  then  sells  and  conveys  one  undivided  moiety  or  the 
one-sixteenth  part  of  all  the  oil  produced  and  saved.     After- 
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wards,  but  before  any  oil  is  bored  for  or  produced,  the  lessor 
sells,  grants,  and  conveys  the  land  in  fee  simple  to  his  six 
children,  to  each  one  a  part,  by  metes  and  bounds,  in  consid* 
eration  of  natural  love  and  affection,  by  deed  of  general  war-^ 
ranty,  **  except  that  the  party  of  the  second  part  takes  the 
same  subject  to  any  lease  for  oil  or  gas  made  by  the  party  of 
the  first  part  or  any  sale  of  royalty  for  oil  or  gas  made  by 
him  "  ;  and,  by  the  same  deed,  he  retains  full  control  of  said  land 
in  all  respects,  and  for  all  purposes,  during  his  lifetime.  Soon 
thereafter  oil  wells  are  bored,  and  oil  produced,  saved,  and  put 
in  the  pipe  lines  in  large  quantities.  Held,  that  one-eighth 
royalty  goes  of  right  to  the  tenant  for  life  and  his  grantees, 
during  the  continuance  of  the  estate  for  life,  and  not  to  the 
owners  in  fee  of  the  estate  expectant  thereon.  Koen  v.  BarU 
lett,  41  W.  Va.  559  (28  S.  E.  Rep.  664;  56  Am.  St.  Rep. 
884;  81  L.  R.  A.  128).  The  court  say:  "  The  life  tenant 
may  lawfully  mine,  sever,  and  convert  the  mineral  from  the 
land  into  personalty;  and  this  is  something  in  which  the 
owner  of  the  expectant  estate  of  inheritance  has  no  right.  He 
has  a  vested  right  in  it  as  land,— nothing  more,— and,  if  the 
severance  is  unlawful,  may  sue  at  law,  enjoin  in  equity,  and 
have  an  account.  University  v.  Tucker y  81  W.  Va.  621  (8 
S.  E.  Rep.  410).  But  when,  by  lawful  severance,  it  ceases  to 
be  land,  his  right  ceases,  and  the  owner  of  the  immediate  free- 
hold takes  the  is&ues  and  profits ;  for,  under  the  law,  he  has  a 
right  to  the  full  enjoyment  and  use  of  the  land  and  all  its  prof- 
its during  his  estate  therein.  2  Bl.  Comm.  122 ;  Williams  v. 
Pearson,  (1862)  88  Ala.  299,  809;  Crouch  v.  Puryear,  1 
Rand.  258;  1  Minor,  Inst.  54  b;  Williams,  Real  Prop.  (17th 
Ed.)  127;  1  Crabb,  Real  Prop.  §  100;  Tiedman,  Real  Prop. 
§§  2-75;  Kerr,  Real  Prop.  §  682;  Jackson  v.  Van  Hoeson^  1 
Shars.  &  B.  Lead.  Cas.  Real  Prop.  191,  206;  McSwinney, 
Mines,  pp.  46,  47;  2  Minor,  Inst.  602;  Eley's  Appeal  (1883), 
108  Pa.  St.  807.  The  rule  is  well  settled  that  a  tenant  for  life, 
when  not  precluded  by  restraining  words,  may  not  only  work 
open  mines,  but  may  work  them  to  exhaustion,  and  it  is  set- 
tled law  that  the  rents  of  an  open  mine  are  income  and  go  to 
the  tenant  for  life.  Rankin's  Appeal,  (Penn.)  16  Atl.  Rep. 
82.  Lawfulness  of  severance  and  conversion  into  personalty 
seems  to  be  the  reason  of  the  doctrine  of  the  life  tenant's  right 
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to  the  rents  and  profits  produced  from  open  mines.  A  mine 
lawfully  leased  to  be  opened  is  an  "  open  mine,"  within  the 
reason  of  the  rule  as  laid  down  in  these  cases ;  and  when  law- 
fully opened  and  worked,  as  in  this  case,  during  the  time  that 
the  freehold  estate  of  the  life  tenant  continues,  the  profits 
issuing  therefrom,  thus  lawfully  severed  and  produced,  belong 
of  right  to  him ;  for  the  the  term  **  profit,"  in  law,  compre- 
hends the  produce  of  the  soil,  whether  it  arise  above  or  below 
the  surface,  including  product  of  mines,  as  well  as  the  herbage 
growing  on  the  surface." 

Sec.  653.     Separate  ownership  of  surface  estate  and 
mineral   estatc-^Trust   relations.      Where   the  owner  of 
minerals  does  not  own  the  surface  he  is  liable  to  the  owner 
thereof  for  damages  resulting  from  mining  operations.    Priti" 
gle  V.    Vesta   Coal  Co.,  172  Pa.  488   (88  Atl.   Rep.   690). 
It  is  held  that  the  possession  of  the  surface  is  not  inconsistent 
with  the  right  of  possession  of  the  coal  beneath  the  surface, 
by  another,  under  an  agreement  for  the  sale  of    such  coal. 
Lulay  V.  Barnes,  172  Pa.  St.  881  (84  Atl.  Rep.  52).     Where 
the  mineral  estate  is  severed  from  the    surface  by  a  convey- 
ance, the  lower  estate  passes  to  the  grantee,  subject  to  the 
servitude  imposed  upon  it  by  nature  for  the  support  of  the 
surface.      The   surface   owes  to    the    lower  estates  an  ease- 
ment or   servitude   for   access.      The   lower   estates  owe  to 
each  other  and   to    the   surface   an  easement  for    support. 
The   owner  of    the   mine   must   leave    enough   of  the   min- 
eral in   place   to  answer  the  purposes  of    support   for   the 
surface,    unless   the   owner   of  the   surface  has  released   his 
right  to  support  either  by  express  words  or  necessary  impli- 
cation.    Robertson  v.  Toughiogheny  River   Coal  Co.,  172  Pa. 
566  (88  Atl.  Rep.  706).     As   to  separate  assessment  of  the 
estate  of  a  mining  lessee,  see  State  v.   South  Penn.  Oil   Co., 
42  W.  Va.  80  (24  S.  E.  Rep.  688).     Where  the  surface  of  a 
parcel  of  land  is  owned  by  one  person  and  the  minerals  there- 
under by   another  each  has  an  independent  freehold ;  they 
do  not  sustain  the  relation  of  joint  tenants  nor  tenants   in 
common,  and  a  purchase  of  an  outstanding  title  by  one  of 
them  does  not  inure  to  the  benefit   of  the   other.      Virginia 
Coal  £  Iron  Co.  v.  Kelley,  93  Va.  832  (24  S.  E.  Rep.  1020)  ; 
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Powell  \.  Lantzy,  178  Pa.  548  (84  Atl.  Rep.  450).  In  the 
last  case  the  court  say  :  **The  rule  which  applies  to  a  trustee 
or  to  one  occupying  a  fiduciary  relation  is  stated  in  the  notes 
to  Keech  v.  Sandford^  1  White  &  T.  Lead.  Cas.  £q.(4th  Am. 
Ed.),  p.  62,  to  be  this:  'Whenever  one  person  is  placed  in 
such  relations  to  another,  by  the  act  or  consent  of  that  other, 
or  by  the  act  of  a  third  person , or  of  the  law,  that  he  becomes 
interested  for  him,  or  interested  with  him  in  any  subject  of 
property  or  business,  he  is  prohibited  from  acquiring  rights 
in  that  subject  antagonistic  to  the  person  with  whose  interest 
he  has  become  associated.'  And  the  rule  is  said  to  apply  as 
far  as  the  principle  and  morality  and  policy  upon  which  it  is 
founded  extend.  In  this  state  it  has  been  enforced  against 
joint  tenants  and  tenants  in  common  in  a  number  of  cases, 
among  them  Weaver  v.  Wihle^  25  Pa.  St.  270  (64  Am.  Dec. 
696) ;  Lloyd  v.  Lynch,  28  Pa.  St.  419  (70  Am.  Dec,  187)  \Gih' 
son  V.  Winslov),  46  Pa.  St.  880  (84  Am.  Dec.  552) ;  and 
Maulv,  Rider ^  59  Pa.  St.  167 — where  there  had  been  the  pur- 
chase of  an  outstanding  title  or  of  the  interest  of  one  of  the 
parties  by  the  other  at  a  sheriff's  sale.  But  the  owner  of  the 
mineral  rights  holding  by  virtue  of  a  reservation  in  a  deed  is 
neither  a  tenant  in  common  nor  a  joint  tenant  with  the 
owner  of  the  surface.  Each  has  a  separate  estate.  Neill  v. 
Lacy,  110  Pa.  St.  294  (1  Atl.  Rep.  825).  See,  also.  Plum- 
mer  v.  Coal  d:  Iron  Co,,  160  Pa.  St.  488  (28  Atl.  Rep.  858)  ; 
Algonquin  Coal  Co,  y.  Northern  Coal  £  Iron  Co,,  162  Pa. 
St.  114  (29  Atl.  Rep.  402).  After  the  severance  of  the  sur- 
face  from  the  minerals  by  a  conveyance  they  form  separate 
estates,  Caldwell  y,  Fulton,  %\  Pa,  St.  475  (72  Am.  Dec. 
760);  Caldwell  \,  Copeland,  87  Pa.  St.  427  (77  Am.  Dec. 
486)  ;  Manufacturing  Co.  v.  Neel^  54  Pa.  St.  9.  And  each 
is  separately  the  subject  of  taxation.  Logan  v.  Washington 
Co.y  29  Pa.  St.  878 ;  Sanderson  v.  City  of  Scranton,  105  Pa. 
St.  469 ;  Petrickin  v.  Myton,  8  Penny.  216.  When  in  1884 
the  sale  for  taxes  took  place,  the  estates  were  distinct,  and 
the  division  was  as  complete  as  if  it  had  been  made  by  lines 
on  the  surface.  They  were  separately  the  subjects  of  posses- 
sion, enjoyment,  incumbrance,  and  taxation.  There  was  no 
community  of  interest  between  the  owners." 
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Sec.  564.  Miscellaneous  notes.  For  a  discussion  of 
the  property  rights  in  natural  gas,  see  Gerkins  v.  Kentucky 
Salt  Co.^         Ky.  (86  S.  W.  Rep,  1).     For  a  construc- 

tion of  a  mining  contract  depending  upon  particular  facts  and 
involving  the  acceptance  of  an  option,  see  Clarno  v.  Grayson^ 
80  Ore.  Ill  (46  Pac.  Rep.  426).  For  construction  of  particu 
lar  conveyance  of  mineral  rights  under  which  it  was  held  that 
the  failure  of  the  grantee  to  prosecute  mining  operations  for  a 
term  of  years  amounted  to  a  forfeiture  of  his  rights  and  that 
no  reentry  by  the  grantor  was  necessary,  see  Hawkins  y 
Pepper,  117  N.  C.  407  (28  S.  E.  Rep.  484).  Mo.  Rev.  Stat. 
1889,  §§  7034,  7035,  construed  and  applied— forfeiture  for 
failure  to  work — recovery  of  possession.  Cleveland  <&  A. 
Mineral  Land  Co.  v.  Ross,  185  Mo.  101  (86  S.  W.  Rep.  216) 
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Sec.  556.  What  constitutes  a  mortgage — Validity. 
No  particular  form  is  required  for  an  agreement  given  to 
secure  the  payment  of  a  debt  in  order  for  it  to  constitute  a 
lien.  It  is  sufficient  if  it  clearly  indicates  the  intention  to 
create  a  lien,  the  debt  to  secure  which  it  is  given,  and  the 
property  upon  which  it  is  to  take  effect.  Wylly  v.  Screven, 
98  Ga.  213  (25  S.  E.  Rep.  435).  A  grantor,  who,  in  lieu  of 
his  grantee's  agreement  to  pay  one  half  of  the  purchase  price 
in  cash  and  give  his  note  and  mortgage  for  the  balance, 
accepts  a  deed  of  trust  securing  two  notes  of  the  grantee 
which  represent  the  whole  of  the  purchase  price,  in  order  to 
realize  cash,  indorsed  her  name  on  the  back  of  the  note  first 
maturing  thereby  makes  such  note  her  obligation  and  a  subse- 
quent holder  thereof  upon  its  nonpayment,  may  have  a  sale  of 
the  premises.  Green  County  Bank  v.  Chapman,  134  Mo.  427 
(35  S.  W.  Rep.  1150).  Particular  instrument  held  to  consti- 
tute a  mortgage.  Purser  v.  Eagle  Lake  L.  d:  /.  Co.,  Ill  Cal. 
189  (43  Pac.  Rep.  523).  Particular  facts  held  insufficient  to 
show  the  execution  of  a  mortgage.      Wagcncr  v.  Kirven,  47 
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S.  C.  847  (25  S.  E.  Rep.  130)  ;  Forest  Lawn  Co.  v.  Hanlcy, 
94  Wis.  23  (68  N.  W.  Rep.  413). 

A  mortgage  given  to  secure  a  pre-existing  debt  is  valid. 
Citizens'  Nat.  Bank  v.  Judy,  146  Ind.  822  (43  N.  E.  Rep. 
259) .  A  mortgage  executed  by  a  party  who  has  been  enjoined 
from  transferring  or  incumbering  his  property,  real  and  per- 
sonal, until  the  further  order  of  the  court,  is  not  valid  as 
against  the  interest  of  the  plaintiff,  in  whose  behalf  the 
injunction  order  was  granted,  in  the  hands  of  a  party  having 
actual  notice  of  the  injunction  order  at  the  time  the  mortgage 
was  so  executed.  Seaman  v.  Galligan^  8  S.  Dak.  277  (66  N. 
W.  Rep.  458).  A  mortgage  executed  by  one  who  has  appro- 
priated funds  belonging  to  the  mortgagee  is  based  upon  a 
valuable  consideration  where  the  mortgagee  abandons  his 
right  of  action  by  capias,  gives  an  extension  of  time,  and 
extinguishes  the  simple  contract  liability.  Price  v.  Gray^ 
N.  J.  Eq.  (34  Atl.  Rep.  678).   An  alteration  of  a  mort- 

gage by  a  loan  agent  who  is  merely  authorized  to  loan  money 
for  the  mortgagee,  by  increasing  the  amount  of  the  debt,  made 
without  any  fraudulent  intent,  and  without  the  knowledge  of 
the  principal,  does  not  invalidate  the  mortgage  as  against  a 
subsequent  mortgagee.  Mathias  v.  Leathers^  99  la.  IS  (68 
N.  W.  Rep.  449).  Where  a  note  and  mortgage  are 
placed  in  the  hands  of  a  third  person  to  be  delivered  to  the 
mortgagee  upon  the  payment  of  the  consideration  money 
therein  mentioned,  and  the  mortgagee  refuses  to  accept  the 
same,  and  advance  such  sum,  no  lien  is  created  upon  the  land 
mentioned  in  said  mortgage ;  and  the  assignment  and  delivery 
thereof  by  such  third  person  to  a  stranger  to  the  transaction, 
without  the  consent  of  the  mortgagor,  and  without  any 
indorsement  thereof  by  the  mortgagee,  conveys  no  title  to,  or 
vests  any  interest  in,  said  mortgage  in  the  assignee.  The 
mortgage  in  such  case  never  becomes  operative  at  all ;  it  is 
void  from  the  beginning,  Bailey  v.  Gilliland^  2  Kan.  App. 
558  (44Pac.Rep.747). 

Sec.  556.  Personal  liability  of  mortgagor  for  debt 
not  necessary.  In  the  recent  case  of  Cook  v.  yohnson^  165 
Mass.  245  (48  N.  E.  Rep.  96),  the  supreme  court  of  Massa- 
chusetts say  :     "  It  is    well  settled  that  there  may  be  a  mort- 
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gage  without  personal  liability  on  the  part  of  the  mortgagor 
for  the  debt  which  the  mortgage  secures.  Rice  v.  Rice^  4 
Pick.  849;  Campbell  v.  Dearborn^  109  Mass.  180  (12  Am. 
Rep.  671);  Mills  w  Darlings  43  Me.  565;  Glover  \^  Payn^ 
19  Wend.  518;  1  Washb.  Real  Prop.  (1st  Ed.)  481,482. 
The  mortgagee  may  agree  to  look  to  the  land  for  payment, 
and  may  remain  liable  to  account  to  the  mortgagor  for  any 
surplus  which  he  receives  over  and  above  his  debt,  and  the 
estate  conveyed  may  continue  subject  to  redemption,  although 
the  mortgagor  is  under  no  personal  liability  to  the  mortga- 
gee." 

Sec.  557.  Equitable  mortgages.  When  an  instru- 
ment, as  shown  by  its  own  terms,  is  designed  by  the  parties 
thereto  as  a  security  for  the  payment  of  money,  it  may  be 
enforced  as  an  equitable  mortgage,  though  wanting  in  the 
formal  execution  of  it  as  a  legal  mortgage.  An  equitable 
mortgage  may  be  created  by  an  unsuccessful  effort  to  make  a 
valid  legal  mortgage,  or  by  pledging  specific  property  for  the 
payment  of  a  debt.  Margarum  v.  y,  S.  Christie  Orange  Co.^ 
87Fla.  165  (19  So.  Rep.  637).  In  determining  whether  a 
transaction  constitutes  an  equitable  mortgage,  the  criterion  is 
whether,  on  looking  through  the  forms  in  which  the  parties 
have  put  the  result  of  their  negotiations,  the  real  transaction 
was  in  fact  a  security  or  a  sale.  If  the  transaction  was 
intended  to  secure  one  party  for  claims  against  the  other,  it 
will  be  considered  an  equitable  mortgage,  and  not  a  sale. 
Notes  or  other  evidences  of  indebtedness  are  not  necessarjr  to 
render  a  transaction  an  equitable  mortgage.  If  there  is,  in 
fact,  an  indebtedness  or  liability  secured  by  the  transaction, 
that  is  sufficient.  Bradley  v.  Merrill,  88  Me.  819  (84  Atl. 
Rep.  160).  Particular  facts  held  insufficient  to  show  an  equi- 
table mortgage.  Iowa  State  Sav,  Bank  v.  Coonrod,  97  la. 
106  (66N.  W.  Rep.  78). 

Sec.  558.  Construction  of  mortgages.  A  mortgage 
and  the  obligation  which  it  is  given  to  secure  should  be  con- 
strued together.  Cabbel  v.  Knote^  2  Kan,  A  pp.  68  (48  Pac. 
Rep.  809)  ;  Kansas  Loan  <&  T.  Co.  v.  Gz7/,  2  Kan.  App.  488 
(43  Pac.  Rep.  991).     If  there  is  a  conflict  between  them  as  to 
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the  amount  of  interest  recoverable  upon  default  of  payment, 
the  terms  of  the  obligation  control.  Nc-j)  England  Morig, 
Sec.  Co.  V.  Casebier^  8  Kan.  App.  741  (45  Pac.  Rep.  452). 
Where  a  bond,  which  is  otherwise  negotiable,  in  specific 
terms  makes  a  mortgage  given  to  secure  its  payment  a  part 
thereof  the  specifications  in  such  mortgay  become  a  part  of 
the  bond  and  its  negotiability  may  be  destroyed  where  the 
stipulations  in  the  mortgage  are  such  as  to  have  that  effect. 
Lockraw  v.  Cline,  ^4:  Kan.  App.  716  (46  Pac.  Rep.  720). 
A  stipulation  binding  the  mortgagor  to  pay  all  taxes  lawfully 
**  levied  and  imposed  upon  said  premises,"  does  not  render 
him  liable  for  taxes  which  a  subsequent  statute  directs  shall 
be  assessed  against  the  mortgagee's  interest  in  the  land. 
Fuller  V.  Kane,  110  Mich.  549  (68  N.  W.  Rep.  267;  84  L. 
R.  A.  808). 

Sec^  560.  Title  and  right  to  possession.  The  mort- 
gagor is  the  legal  owner  of  the  mortgaged  premises  against  all 
persons  except  the  mortgagee.  Seaman  v.  Bisbee,  168  111.  91 
(45  N.  E.  Rep.  208).  Although  a  mortgage  contains  a  power 
of  sale  it  does  not  pass  the  legal  title  until  such  power  is  exer- 
cised, and  until  that  time  the  mortgagor  may  convey  the  legal 
title  to  anothe;'.  Team  v.  Baum,  47  S.  C.  410  (25  S.  E.  Rep. 
275;  58  Am.  St.  Rep.  898).  A  mortgagee  in  possession  is 
entitled  to  be  reimbursed  for  insurance  premiums  and  taxes 
paid,  with  interest  thereon.  White  v.  Atlas  Lumber  Co.,  49 
Neb.  82  (68  N.  W.  Rep.  859).  A  statute  (Mo.  Laws,  1893, 
p.  210)  restricting  the  rights  of  a  mortgagee  to  growing  crops 
$18  against  a  tenant  will  not  be  given  a  retrospective  operation. 
fleed  V.  Swan,  138  Mo.  100  (34  S.  W.  Rep.  488). 

Sec.  560.  After  acquired  property.  A  mortgage  by 
one  who  as  an  heir  is  entitled  to  receive  a  one-fourth  interest 
in  certain  lands,  of  **  all  her  interest,  either  in  fee  simple  or 
expectancy  or  remainder,  in  the  lands  inherited  by  her,"  in 
which  it  is  covenanted  that  the  mortgagor  is  seized  of  a  one- 
fourth  interest  in  the  property  described,  was  held  not  to 
embrace  other  interests  in  the  same  land  subsequently  pur- 
chased by  the  mortgagor  at  an  administrator's  sale  thereof. 
Wheeler  v.  Aycock,  109  Ala.  146  (19  So.  Rep.  497).    A  mort- 
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gage  given  by  a  street  railway  company  upon  its  real  property 
*'that  it  now  owns,  or  that  it  may  hereafter  acquire,  for  use, 
or  adapted  to  use,  on  or  about  its  said  lines  of  said  railway,"  will 
attach  to  real  estate  subsequently  acquired  by  such  company  for 
pavillion  grounds  which  were  adapted  to  and  used  in  connec- 
tion with  its  lines  of  railway,  and  parol  evidence  is  admissible 
to  show  such  facts.  California  Title  Ins.  <&  T.  Co,  v.  Pauly^ 
111  Cal.  122  (48  Pac.  Rep.  586).  Iowa  Code,  §  1981,  provid- 
ing that  **  where  a  deed  purports  to  convey  a  greater  interest 
than  the  grantor  was  at  the  time  possessed  of,  any  after- 
acquired  interest  of  such  grantor,  to  the  extent  of  that  which 
the  deed  purports  to  convey,  inures  to  the  benefit  of  the 
grantee,"  does  not  apply  so  as  to  pass  to  a  mortgagee  lands 
included  in  his  mortgage  by  mistake  and  to  which  the  mort- 
gagor had  no  title  at  the  time  of  its  execution,  but  subse- 
quently acquired  title  thereto,  where  it  appears  that  such 
mortgagee  never  had  in  contemplation  or  expectation  the 
acquiring  of  any  other  or  greater  interest  in  the  property  than 
that  owned  by  the  mbrtgagor  at  the  time  he  executed  the 
mortgage.  Cook  v.  Prindle,  97  la.  464  (66  N.  W.  Rep,  781 ; 
59  Am.  St.  Rep.  424;  see  Vol.  IV,  §  275).  Particular  fact 
case  in  which  it  is  held  that  a  railroad  mortgage  extended  to 
after-acquired  property.  Hawkins  v.  Mercantile  Trust  db 
Dep.  Co.,  96  Ga.  580  (28  S.  E.  Rep.  498). 

Sec.  561.  Mortgage  to  secure  advances.  A  mort- 
gage given  to  secure  advances  is  valid.  Hendon  v.  Morris, 
110  Ala.  106  (20  So.  Rep.  27).  It  may  include  a  sum 
advanced  before  the  mortgage  was  given  for  which  a  note  was 
g^ven  at  the  time  of  the  execution  of  the  mortgage.  Para- 
bee  V.  McKerrihan,  172  Pa.  284  (88  Atl.  Rep.  588;  51  Am. 
St.  Rep.  874)  ;  and  the  fact  that  it  does  not  state  that  it  was 
given  to  secure  future  advances  does  not  render  it  void  as  to 
creditors  of  the  mortgagor,  Dumtner  v.  Stnedley,  110  Mich. 
466  (68  N.  W.  Rep.  260).  A  mortgage  for  future  advances, 
although  its  purpose  does  not  appear  upon  its  face,  is  good  if 
the  amount  of  the  advances  is  within  the  sum  named  as  the 
amount  secured.     Reeves  v.  Rvans^         N.  J.   Eq.  (84 

Atl.  Rep.  477). 
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Sec.  562.  Deeds  construed  as  mortgages.  A  deed 
by  a  debtor  to  his  creditor  accompanied  by  a  contemporaneous 
agreement  between  the  parties  for  a  reconveyance  of  the 
property  upon  payment  of  the  debt,  constitutes  a  mortgage. 
Pritchard  v.    Butler,  Idaho  (48    Pac.    Rep.    78); 

Thorn  v.  Joy,  15  Wash.  88  (45  Pac.  Rep.  642);  Names  v. 
Names,  48  Neb.  701  (67  N.  W.  Rep.  751).  The  true  test,  in 
determining  whether  a  conveyance  absolute  in  form  should  be 
treated  as  a  sale  or  as  a  mortgage,  is  whether  the  relation  of 
the  parties  towards  each  other,  as  debtor  and  creditor,  con- 
tinues. If  it  does  so  continue,  the  transaction  will  be  treated 
as  a  mortgage,  and  the  conveyance  as  a  security  only.  Riley 
V.  Starr,  48  Neb.  248  (67  N.  W.  Rep.  187).  An  absolute 
conveyance  by  a  debtor  to  his  creditor,  though  in  fact  made 
as  security  for  a  debt,  transfers  to  the  grantee  the  legal  title 
to  the  real  estate  embraced  in  the  instrument  of  conveyance. 
All  that  remains  in  the  grantor  is  the  right,  on  full  payment 
of  the  debt,  to  demand  and  receive  a  reconveyance  of  the 
title  to  the  property,  and  a  reconveyance  is  necessary.  First 
Nat  Bank  v.  Tighe,  49  Neb.  299  (68  N.  W.  Rep.  490). 
Citing,  Gallagher  v.  Giddings,  83  Neb.  222  (49  N.  W.  Rep. 
1126)  ;  Baird  v,  Kirtland,  8  Ohio  21 ;  Hughes  v.  Davis,  40 
Cal.  117;  1  Jones,  Mortg.  889;  Kcmfer  v.  Camfbcll,  44  O. 
St.  210;  Loring  v.  Melenda,  11  Ohio  855.  Where  the 
grantee  under  such  a  deed  is  in  possession,  the  grantor's 
equity  of  redemption  may  be  defeated  by  a  parol  settlement 
defeating  his  right  to  an  accounting.  Stall  y,  Jones,  47  Neb. 
706  (66  N.  W.  Rep,  658).  Where  the  owner  of  incumbered 
real  estate  conveys  it  to  another  as  security  for  moneys  which 
he  agrees  to  advance  in  the  way  of  discharging  the  incum- 
brances the  transaction  will  be  treated  as  a  mortgage.  Lowe 
V.  lurpic,  147  Ind.  652  (44  N.  E.  Rep.  25;  87  L.  R.  A. 
23i>).  Where  an  absolute  deed  to  land  is  given,  accompanied 
simultaneously  with  a  bond  or  agreement  of  defeasance,  the 
latter  may,  upon  agreement  and  consideration,  be  surren- 
dered and  canceled,  so  as  to  vest  the  estate  unconditionally  in 
the  grantee,  by  force  of  the  first  deed,  providing  the  transac- 
tion is  conducted  with  fairness,  both  as  between  the  parties 
and  as  against  the  creditors  of  the  mortgagor.  Scazvcll  v. 
Hendricks,  4  Okla.  435  (46  Pac.  Rep.  557).     Citing,  Trull  v. 
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Skinner^  17  Pick.  218;  Rice  v.  RicCy  4  Pick  849;  Harrison 
V.  Trustees^  12  Mass.  456.  The  covenant  in  a  deed  absolute  on 
its  face,  but  intended  as  a  mortgage,  or  a  parol  contract  made 
at  the  time  of  the  execution  of  the  deed,  whereby  the  grantee 
agrees  to  pay  the  debt  of  the  grantor  due  another  person, 
cannot  be  enforced  by  such  person  against  the  grantee.  Such 
an  agreement  is  nothing  more,  in  effect,  than  an  agreement  to 
advance  the  amount  of  the  debt  or  incumbrance  as  a  loan 
upon  the  security  of  the  land  conveyed.  Lowe  v.  Turpie^ 
147  Ind.  652  (44  N.  E.  Rep.  25;  87  L.  R.  A.  288).  Citing, 
Root  V.  Wright^  84  N.  Y.  72  (88  Am.  Rep.  495) ;  Garnsey 
V.  Rogers,  47  N.  Y.  288  (7  Am.  Rep.  440) ;  Pardee  v.  Treaty 
S2  N.  Y.  885.  Where  an  absolute  deed  is  declared  to  be  a 
mortgage  the  grantee's  rights  are  simply  those  of  a  mortga- 
gee. Lowe  V.  Turpie,  147  Ind.  652  (44  N.  E.  Rep.  25;  8i' 
L.  R.  A.  288).  Particular  transaction  held  to  constitute  an 
absolute  conveyance  and  not  a  mortgage.  Vance  v,  Ander* 
son,  118  Cal.  582  (45  Pac.  Rep.  816). 

Sec.  563.  Action  to  declare  deed  a  mortgage — SufH- 
ciency  of  proof.  An  action  to  declare  an  absolute  deed  a 
mortgage  may  be  maintained  without  tender  of  payment  of 
the  debt  secured.  Bradbury  v.  Davenport,  114  Cal.  598  (46 
Pac.  Rep.  1062  ;  55  Am.  St.  Rep.  92).  Where  material,  in  a 
collateral  proceeding,  a  deed  absolute  on  its  face  may  be 
shown  to  be  in  fact  a  mortgage,  without  bringing  a  bill  in 
equity  to  have  it  so  declared.  Backus  v.  Burke,  68  Minn. 
272  (65  N-  W,  Rep.  459).  In  an  action  to  have  a  deed  abso- 
lute on  its  face  declared  a  mortgage  the  plaintiff  cannot 
compel  the  defendant  to  foreclose,  and  in  such  a  case  the  judg- 
ment should  be  that  upon  the  payment  of  the  amount  due 
within  a  reasonable  time,  to  be  fixed  by  the  court,  the  mort- 
gage shall  be  decreed  to  be  satisfied,  and  that  if,  within  such 
time  said  money  be  not  paid,  the  action  should  be  dismissed. 
Cline  V.  Robins,  112  Cal.  581  (44  Pac.  Rep.  1028).  Citing, 
Cowing  V.  Rogers,  84  Cal.  648.  Parol  evidence  is  admissible 
to  show  an  absolute  deed  to  be  a  mortgage.  Libby  v.  Clark, 
88  Me.  82  (83  Atl.  Rep.  657)  ;  Stith  v.  Pcckham,  4  Okla. 
254  (46  Pac.  Keo.  664)  :  Barnes  v.  Crockett,  4  Kan.  App. 
T77  (46  Pac.  Rep.  997).     But  the  evidence  must  be  clear  and 
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convincing.  Reeves  v.  Abercromhicy  108  Ala.  585  (19  So. 
Rep.  41).  An  absolute  deed  cannot  be  converted  into  a 
mortgage  by  the  testimony  of  the  grantor  uncorroborated  by 
any  other  witness,  circumstance  or  fact.  Barbery.  Lafavour^ 
176  Pa.  St.  881  (85  Atl.  Rep.  202;  58  Am.  St.  Rep.  672). 
Nor  will  an  absolute  conveyance  of  a  mortgagor  to  the  chil- 
dren of  the  mortgagee  be  held  to  be  a  mortgage  on  the  testi- 
mony of  the  original  mortgagee  alone,  unless  such  testimony 
be  clear  and  decisive.     JLipscomb  v.  Jack^         Miss.  (20 

So.  Rep.  888).     Particular  fact  cases  in  which  the  transaction 
was  held  to  be  a  mortgage.     Riley  v.  Starr ^  48  Neb.  243  (67 
N.  W.  Rep.  187)  ;  Froud  v.  Merritt,  99  la.  410  (68  N.  W.' 
Rep.    728) ;     Wilson   v.    Thompson^        Idaho  (48   Pac. 

Rep.  557) ;  Cline  v.  Robbins,  112  Cal.  581  (44  Pac.  Rep. 
1028) ;  Hall  v.  Lewis,  118  N.  C.  509  (24  S.  E.  Rep.  209) ; 
'  Giddens  v.  Powell,  108  Ala.  621  (19  So.  Rep.  21)  ;  Elston  v. 
Comer,  108  Ala.  76  (19  So.  Rep.  824)  ;  Williams  v.  Reggans, 
111  Ala.  621  (20  So.  Rep.  614).  Evidence  in  particular  cases 
held  insufficient  to  show  an  absolute  deed  to  be  a  mortgage. 
Stall  V.  Jones,  47  Neb.  706  (66  N.  W.  Rep.  658) ;  Reeoes  v. 
Abercrombie,  108  Ala.  585  (19  So.  Rep.  41). 

Sec.  664.  Priority  of  mortgages.  A  mortgagee  takes 
subject  to  liens  given  a  priority  by  statute,  Jenckes  v.  yenckcs, 
145  Ind.  624  (44  N.  E.  Rep.  682).  The  established  priority 
of  mortgages  may  be  changed  by  agreement  between  the 
holders  thereof,  New  Jersey  Bldg.,  Z.  d  Inv,  Co.  v.  Bach- 
elor, 54  N.  J.  Eq.  600  (85  Atl.  Rep.  745) ;  and  the  stipula- 
tions  of  an  agreement  fixing  the  priority  of  mortgages  may  be 
enforced  in  the  application  of  the  proceeds  arising  from  a 
foreclosure  sale.  New  Eng,  Loan  £  Tr.  Co.  v.  Wood,  S. 
Kan.  App.  624  (42  Pac.  Rep.  940).  The  holder  of  a  prior 
mortgage  first  of  record  may  make  a  valid  parol  agreement 
giving  priority  to  a  subsequent  mortgage  executed  by  the 
mortgagor  to  obtain  money  with  which  to  erect  buildings  on 
the  land,  but  such  agreement  is  not  binding  upon  one  acquir- 
ing rights  under  the  first  mortgage  without  notice  of  the  agree- 
ment. Loewen  v.  Forsee,  137  Mo.  29  (35  S.  W.  Rep.  1188). 
The  holder  of  a  first  mortgage  who  has  knowledge  of  the 
existence  of  a  second  mortgage  loses  his  priority  by  releasing 
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his  first  mortgage  and  taking  a  new  one  in  its  stead  although 
it  was  his  understanding  with  the  mortgagor  that  he  would 
arrange  matters  with  the  second  mortgagee  so  as  to  give  the 
new^  mortgage  the  same  priority  as  the  one  in  place  of  which 
it  was  executed.  Workingman* s  Bld'g  <§  Sav,  Ass*n  v. 
Williams,        Tenn.  (87  S.  W.  Rep.  1019).     The  fact 

that  a  note  secured  by  a  mortgage  is  negotiable  and  purchased 
before  due  does  not  aid  the  purchaser  thereof  as  to  the  priority 
of  such  mortgage,  but  it  remains  the  same  as  when  in  the 
hands  of  the  original  holder  except  as  aided  by  the  registry 
laws.  Butler  v.  Bank  of  Mazeppa,  94  Wis.  851  (68  N.  W. 
Rep.  998). 

Sec.  565.  Purchase  money  mortgage — Priority. 
The  statute  of  New  Jersey  (Revision,  p.  167,  §  77)  giving 
purchase  money  mortgages  priority  over  previous  judgments 
applies  to  a  mortgage  given  by  a  purchaser  for  money  bor- 
row^ed  from  a  third  party  to  pay  part  of  the  purchase  price, 
and  such  priority  may  be  shown  by  parol.     Hopler  v.  Cutler^ 

N.  J.  Eq.  (84  Atl.  Rep.  746) .  A  mortgage  given  by  a 

vendee,  simultaneously  with  his  acquiring  title,  to  a  third  per- 
son for  borrowed  purchase  money  is  a  purchase-money  mort- 
gage. New  Jersey  Bldg,^  Z.  <&  Inv,  Co.  v.  Bachelor,  64  N.  J, 
Eq.  600  (85  Atl.  Rep.  745)  ;  but  a  mortgage  executed  by  a 
vendee  before  he  has  received  his  deed,  to  a  third  person,  to 
secure  the  payment  of  money  borrowed  to  make  the  cash  pay- 
ment, is  not  prior  to  a  mortgage  subsequently  given  by  the 
vendee  at  the  time  he  receives  his  deed  to  secure  the  balance 
of  the  purch.nse  price.  Protection  Bldg.  d^  L,  Ass^n  v. 
Knorwles,  64  N.  J.  Eq.  619  (34  Atl.  Rep.  1088).  The  court 
say :  **  A  purchaser  who  receives  a  deed,  and,  as  part  of  the 
same  transaction,  delivers  a  mortgage  to  the  vendor  for  part  of 
the  purchase  money,  has,  so  far  as  that  mortgage  is  concerned, 
only  such  an  instantaneous  and  temporary  seisin  that  the  pur- 
chase-money mortgage  must  be  superior  to  all  conveyances  or 
incumbrances  executed  prior  to  the  inception  of  his  estate. 
This  is  the  law  as  settled  in  reference  to  prior  judgments, 
mechanics'  liens,  and  other  prior  claims  against  the  purchaser 
(  Wallace  v.  Silshy^  42  N.  J.  L.  1,8  and  cases  cited  ;  Clark  v. 
Butler,  82  N.J.  Eq.  664),  and  must  for  the  same  equitable 
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reasons,  be  applied  to  mortgages  on  the  property  executed  by 
a  mortgagor  before  he  receives  his  deed.  As  was  said  by 
Church,  C.  J.,  in  Dusenhury  v.  Hulhcrt^  59  N.  Y.  541,  545, 
*  A  vendor  of  real  estate  has  no  occasion  to  examine  the  rec- 
ords for  incumbrances  created  prior  to  his  conveyance.  lie 
has  the  power  to  protect  himself  by  a  qualified  or  conditional 
transfer,  or  by  any  legal  mode  of  creating  a  lien  to  secure  him- 
self for  unpaid  purchase  money.  When  he  conveys  and 
instantly  takes  a  conveyance  as  such  security,  no  authority  is 
needed  to  demonstrate  the  gross  injustice  of  permitting  a 
prior  mortgage  from  intervening  to  his  prejudice. 


>  51 


Sec.  566.  Assumption  of  mortgages.  A  corporation 
having  power  to  purchase  real  estate  is  bound  by  its  agree- 
ment to  assume  and  pay  an  incumbrance  thereon.  Woods 
Inv.  Co.  jv.  Palmer,  8  Colo.  App.  132  (45  Pac.  Rep.  287). 
A  grantee  of  mortgaged  lands  who  assumes  and  agrees  to  pay 
the  mortgage  debt  is  personally  liable  for  any  deficit  remain- 
ing unpaid  after  foreclosure.  Green  v.  Stone,  54  N.  J.  L. 
887  (84  Atl.  Rep.  1099;  55  Am.  St.  Rep.  577)  ;  Solicitors' 
Loan  d:  T.  Co,  v.  Robins,  14  Wash.  507  (45  Pac.  Rep.  89). 
Dunbar,  J,,  dissenting.  A  grantee  assuming  and  agreeing  to 
pay  a  mortgage  upon  the  premises  becomes  personally  liable 
to  the  mortgaged  for  any  deficiency  upon  foreclosure  although 
his  grantor  made  no  such  covenant  with  the  mortgagor  from 
whom  he  acquired  title,  but  subsequently,  by  a  separate  instru- 
ment, agreed  with  the  mortgagee  to  p:iy  any  deficiency. 
Wager  v.  Link,  150  N.  Y.  549  (44  N.  E.  Rep.  1103).  A 
grantee  who  assumes  and  agrees  to  pay  a  mortgage  debt  exist- 
ing against  property  conveyed  to  him  cannot  retain  possession 
of  it  and  escape  liability  on  his  agreement  by  alleging  want 
of  consideration.  Stuyvcsant  v.  Western  Mori,  <£:  Inv.  Co,, 
22  Colo.  28  (43  Pac.  Rep.  144).  He  is  estopped  from  ques- 
tioning the  validity  of  the  mortgage  itself  or  the  notes  which 
it  secures.  Goivans  v.  Pierce,  57  Kan.  180  (45  Pac.  Rep. 
586).  He  cannot  defend  against  the  debt  on  the  ground  of 
usurv,  Dicker  son  v.  Bankers''  Loan  <S:  Inv,  Co.,  93  Va.  498 
(25  S.  E.  Rep.  548)  ;  or  defeat  his  liability  by  showing  a 
contrary  parol  ajjreement  with  his  vendor :  or  by  showing  the 
existence  of  cross  demands    in    his  favor  against  his  vendor. 
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Blood  V.  Crev)  Levtck  Co.,  177  Pa.  St.  606  (85  Atl.  Rep. 
871 ;  55  Am  St.  Rep.  742).  A  covenant  assuming  and  agree- 
ing to  pay  a  particular  mortgage  will  not  be  construed  to 
embrace  another  and  distinct  mortgage.  Moore  v.  Graves, 
97  la.  4  (65  N.  W.  Rep.  1008).'  In  order  for  a  grantee  of 
premises  subject  to  a  mortgage  to  become  personally  liable  for 
its  payment  it  must  be  shown  that  he  accepted  a  deed  in 
which  he  assumed  and  agreed  to  pay  the  mortgage  debt.  Rut- 
land  Sav,  Bank  v.  White,  4  Kan.  App.  485  (46  Pac.  Rep. 
29).  A  deed  reciting  that  the  land  was  free  from  incum- 
brances except  a  certain  * '  incumbrance,  and  also  the  taxes  of 
'92 9  which  the  party  of  the  second  part  agrees  and  assumes  to 
pay,"  was  held  to  express  an  intention  on  the  part  of  the 
grantee  to  assume  the  payment  of  both  the  incumbrance  and 
the  taxes.  Woods  Inv,  Co,  v.  Palmer,  8  Colo.  App.  182  (45 
Pac.  Rep.  287).  The  liability  of  a  grantee  who  merely 
assumes  the  payment  of  a  mortgage  on  land  conveyed  to  him 
depends  upon  the  personal  liability  of  his  immediate  grantor. 
If  such  grantor  is  not  so  liable,  the  mortgagee  cannot  claim 
any  deficiency  from  such  grantee.  Morris  v.  Mix,  4  Kan. 
App.  654  (46  Pac.  Rep.  58).  Where  W.  and  wife  being  the 
owners  of  certain  lots  in  the  city  of  D.,  executed  a  mortgage 
thereon,  and  afterward  one  of  said  lots  together  with  other 
real  property  in  the  city  of  D.  are  conveyed  by  Y  and  wife, 
whom  the  record  does  not  show  were  grantees  of  W.  and 
wife,  or  by  mesne  conveyances  from  them  through  other  per- 
sons, down  to  Y.  and  wife,'"and  there  is  a  clause  in  the  deed 
from  Y.  and  wife  to  M.  that  the  property  is  subject  to  a 
mortgage  of  $625,  which  the  grantee  assumes,  without  speci- 
fying what  portion  of  the  property  is  subject  to  the  mortgage, 
or  stating  by  whom  the  mortgage  is  given,  or  giving  any  other 
description  of  the  mortgage,  and  not  showing  that  the  mort- 
gage given  by  W.  and  wife  is  the  only  mortgage  on  said 
property,  or  what  part  of  the  property  is  subject  to  such  mort- 
gage, the  receiving  of  such  deed  by  M.,  with  such  provisions, 
is  so  indefinite  and  uncertain  as  not  to  make  M.  liable  to  pay 
the  mortgage,  or  subject  to  a  judgment  in  a  suit  of  foreclosure 
of  the  same.  Munsell  v.  Beals,  5  Kan.  App.  786  (46  Pac. 
Rep.  984). 
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Sec.  667.  Agreement  to  assume  mortgage — Accept- 
ance— ^Assignment — Cancellation.  A  mortgagee  is  not 
compelled  to  take  a  personal  judgment  against  nor  accept  a 
grantee  who  assumes  the  mortgage ;  he  can  stand  on  the  mort- 
gage contract.  McKinley-Lanning  Loan  £  Trust  Co,  v.  Bus- 
sett,  5  Kan.  App.  469  (46  Pac.  Rep.  999).  While  recogniz- 
ing the  right  of  the  holder  of  a  mortgage  debt  to  avail  himself, 
in  equity,  of  any  promise  by  the  mortgagor's  vendee  to  pay  the 
mortgage  debt,  it  is  held  in  North  Carolina  that  a  written  agree- 
ment between  the  mortgagee,  his  mortgagor  and  the  vendee 
of  the  latter  that  such  vendee  will  assume  to  pay  the  mort- 
gage debt  is  not  assignable  and  an  action  of  assumpsit  cannot 
be  maintained  thereon  by  one  to  whom  the  mortgage  debt  has 
been  transferred.  Woodcock  v.  Bostic,  118  N.  C.  822  (24  S. 
E.  Rep.  862).  Where  a  mortgagee  for  money  loaned  assumes 
and  agrees  to  pay  a  balance  due  on  a  prior  note  and  mortgage 
executed  by  the  mortgagor  to  a  third  person,  such  promise  is 
for  the  benefit  of  the  mortagor  and  the  third  party  cannot 
maintain  an  action  thereon.  Savings  Bank  of  Southern  CaL 
V.  Thornton,  112  Cal.  255  (44  Pac.  Rep.  466).  Where  before 
its  acceptance  by  the  mortgagee  the  obligation  of  a  mortgagor's 
vendee  to  assume  the  mortgage  is  cancelled  and  released  by  a 
reconveyance  of  the  land  to  the  mortgagor,  the  mortgagee  has 
no  right  of  action  against  such  vendee.  Huffman  v.  Western 
Mortg.  d:  Inv,  Co.,        Tex.  Civ.  App.  (86  S.  W.  Rep. 

806).  The  court  say :  •*  While  there  is  some  diversity  of 
opinion  on  this  proposition,  we  think  the  great  weight  of 
authority  is  to  the  effect  that  where  one  assumes  the  debt  of 
the  original  promisor,  and  there  is  a  release  by  the  promisor 
before  there  is  an  acceptance  on  the  part  of  the  creditor,  or 
before  suit  is  brought,  then  in  that  case  the  party  assuming 
said  indebtedness  is  released,  and  the  creditor  has  no  right  of 
action  against  him.  Where,  however,  there  has  been  an 
acceptance  upon  the  part  of  the  creditor,  then  a  release  by  the 
original  promisor  does  not  a£Fect  the  creditor's  right  to  recover 
from  the  party  assuming  the  debt.  Morrison  v.  Barry,  10 
Tex.  Civ.  App.  22  (80  S.  W.  Rep.  876) ;  Crowell  v.  Hos- 
pital, 27  N.  J.  Eq.  657 ;  Keller  v.  Ashford,  188  U.  S.  621  (10 
Sup.  Ct.  Rep.  494^  ;  Bassett  v.  Hughes,  48  Wis.  819." 
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Sec.  568.  Assumption  of  mortgage — Surety  relation 
of  mortgagor  —  Extensions  —  Depreciation  of  property. 
Where  the  owner  of  land  executes  a  mortgage  thereon  to 
secure  the  payment  of  two  notes  given  hy  him  maturing  at 
different  times,  subsequently  conveys  the  land  to  another  who 
assumes  and  agrees  to  pay  such  indebtedness,  an  extension  of 
the  time  given  by  the  payee  to  such  assuming  grantee  on  the 
note  first  maturing  without  the  original  maker's  consent  will 
operate  to  release  him  from  personal  liability  upon  such  note, 
but  does  not  defeat  its  preference  over  the  second  note  as  to 
the  proceeds  of  the  mortgaged  property ;  nor  does  such  exten- 
sion on  the  first  note  operate  as  an  extension  of  time  on  the 
second  note  which  by  its  terms  is  not  due,  so  as  to  release  the 
maker,  on  account  of  the  fact  that  the  mortgage  provides 
upon  the  default  in  the  payment  of  one,  the  mortgage  may  be 
foreclosed  as  to  both  notes.  Owings  v.  Mackenzie^  138  Mo. 
828  (88  S.  W.  Rep.  802).  It  is  held  that  the  mortgagor  is 
discharged  from  liability  on  account  of  the  depreciation  of  the 
mortgage  security  below  the  debt  during  the  period  covered 
by  the  extension  of  the  payment  after  maturity,  where  the 
payment  of  the  debt  was  extended  by  the  mortgagee  and 
grantee  of  the  mortgagor,  without  the  consent  of  the  mort- 
gagor and  when  liability  was  not  assumed  by  the  grantee. 
The  mortgagor  has  the  right  to  complain  only  to  the  extent  of 
the  depreciation  of  the  value  of  the  mortgage  security,  which 
decreased  during  the  period  of  time  covered  by  the  extension 
of  the  time  of  payment,  and  which  deprived  him  of  his  right 
of  subrogation,  and  so  impaired  his  equitable  rights  as  mort- 
gagor as  to  discharge  him  from  liability  to  the  extent  of  the 
value  of  the  land,  which  is  shown  to  be  less  than  the  face  of 
the  mortgage,  and  to  the  extent  of  any  deficiency  judgment. 
Bunnell  v.  Carter,  14  Utah  100  (46  Pac.  Rep.  755).  Citing, 
Murray  v.  Marshall,  94  N.  Y.  611 ;  Clark  v.  Mackin,  95  N. 
Y.  846 ;  Jones,  Mortg.  §§  740-742  ;  Metz  v.  Todd,  86  Mich. 
478. 

Sec.  569.  Assignment  of  mortgages.  A  mortgagee 
may  transfer  his  rights  either  by  a  legal  or  an  equitable  assign- 
ment.    Densmore  v.  Savage,  110  Mich.  27  (67  N.  W.  Rep. 
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1108).  The  assignment  of  a  debt  secured  by  mortgage  carries 
the  mortgage  with  it,  without  any  assignment  of  the  mortgage 
itself,  and  where  there  are  several  notes  secured  by  the  same 
mortgage  the  assignment  of  one  operates  as  an  assignment  of 
a  proportionate  interest  in  the  mortgage.  Cram  v.  Cottrell^ 
48  Neb.  646  (67  N.  W.  Rep.  452 ;  58  Am.  St.  Rep.  714).  An 
assignment  of  a  promissory  note,  or  other  evidence  of  indebt- 
edness, to  secure  which  a  deed  to  land  has  been  given  by  the 
assignor,  does  not  pass  to  the  assignee  the  title  to  the  land 
itself;  but  the  assignee  acquires,  however,  an  equitable  inter- 
est in  the  security,  which  when  necessary  to  the  collection  of 
the  debt,  he  may  assert  as  against  the  debtor.  Van  Pelt  v. 
Hurt,  97  Ga.  660  (25  S.  E.  Rep.  489).  Particular  assign- 
ment of  a  mortgage  by  indorsement  held  sufficient  under  Ala. 
Code,  %  2694.  Ward  v.  Ward,  108  Ala.  278  (19  So.  Rep. 
854).  Where  a  mortgagee  is  estopped  to  deny  his  assignment 
of  the  mortgage  the  assignee  thereof  has  sufficient  title  to 
maintain  foreclosure  proceedings.  Atlantic  Trust  Co,  v. 
^^^r^w^,  15  Wash.  466  (46  Pac.  Rep.  642).  The  assignee 
of  a  mortgage  holds  it  subject  to  all  the  equities  with  which 
it  was  affected  in  the  hands  of  the  mortgagee.  Wilson  v.  O//, 
178  Pa.  253  (34  Atl.  Rep.  23;  51  Am.  St.  Rep.  767).  He 
holds  subject  only  to  the  equities  existing  in  favor  of  the  mort- 
gagor, as  against  the  assignor,  and  not  subject  to  latent  equi- 
ties in  favor  of  third  persons  in  the  subject  involved  in  the 
assignment,  of  which  he  had  no  notice.  Humble  v.  Curtis^ 
160  III.  193  (43  N.   E.   Rep.  749). 

Sec.  570.  Recording  assignment  —  Payment  to 
mortgagee  after  assignment.  A  written  assignment  of  a 
mortgage  is  an  instrument  conveying  real  estate  within  the 
meaning  of  the  Iowa  recording  act,  but  although  unrecorded 
is  good  as  against  all  persons  except  subsequent  purchasers 
for  value  without  notice.  Nashua  Trust  Co,  v.  W,  S, 
Bdwards  Mfg,  Co.,  99  la.  109  (68  N.  W.  Rep.  587;  61  Am. 
St.  Rep.  226).  It  must  be  recorded  in  order  to  prevail  over 
subsequent  purchasers  or  mortgagees  for  value,  without 
notice.  Jenks  v.  Shaw,  99  la.  604  (68  N.  W.  Rep.  900 ;  61 
Am.  St.  Rep.  256).  In  Michigan  it  is  held  that  one  who 
takes  an  assignment  of  a  mortgage  from  one  who  held  a  prior 
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mortgage  on  the  same  premises  takes  subject  to  a  prior,  unre- 
corded assignment  of  the  latter  mortgage.  Unison  v.  Camp- 
del/,  110  Mich.  580  (68  N.  W.  Rep.  278;  85  L.  R.  A.  544). 
Construing  and  applying  the  registry  law  of  Wisconsin  (Rev. 
Stat,  §§  2241,  2242)  which  provide,  in  substance,  that  every 
conveyance  of  real  estate  which  shall  not  be  recorded  as  pro- 
vided by  law  shall  be  void  as  against  any  subsequent  pur- 
chaser thereof  in  good  faith,  whose  conveyance  shall  be  first 
duly  recorded,  and  which  further  provide  that  the  term  ** con- 
veyance" shall  be  construed  to  embrace  every  written  instru- 
ment by  which  any  estate  or  interest  in  real  estate  is  created, 
aliened,  mortgaged,  or  assigned  (with  certain  exceptions 
unnecessary  to  be  stated),  and  that  the  term  **  purchaser  " 
shall  be  construed  to  embrace  every  person  to  whom  an  estate 
or  interest  in  real  estate  shall  be  conveyed  for  a  valuable  con- 
sideration, and  also  every  assignee  of  a  mortgage  or  lease  or 
other  conditional  estate,  it  is  held  that  an  assignment  of  a 
mortgage  is  included  within  the  term  **  conveyance,"  and  a 
purchaser  of  a  mortgage  is  included  within  the  term  ''pur- 
chaser;'* and  one  who  takes  an  asignment  of  a  mortgage 
which  has  priority  of  record  over  another  mortgage  cannot 
claim  any  priority  over  the  latter  unless  his  assignment  is 
recorded  before  such  mortgage  is  recorded.  Butler  v.  Bank 
ofMazeppa,  94  Wis.  851  (08  N.  W.  Rep.  998). 

Payment  of  the  amount  due  upon  a  mortgage  to  the 
mortgagee  by  the  mortgagor  after  the  mortgage  has  been  as- 
signed, but  without  notice  of  the  assignment  by  the  mort- 
gagor, will  extinguish  the  mortgage.  Olson  v.  North'wc stern 
Guar.  Loan  Co,,  65  Minn.  475  (08  N.  W.  Rep.  100).  Where 
the  note  secured  is  negotiable,  the  maker  is  justified  in  paying 
only  to  the  holder,  and,  as  to  him,  a  transferee  is  not  required 
to  place  an  assignment  of  the  mortgage  on  record.  Wilson 
v.  Campbell,  110  Mich.  580  (68  N.  W.  Rep.  278;  85  L.  R. 
A.  544).  Where  the  instrument  secured  by  the  mortgage  is 
non -negotiable  and  the  maker  has  not  notice  of  its  assign- 
ment, payment  made  to  the  original  payee,  although  made 
after  he  has  assigned  the  instrument,  wmII  be  a  satisfaction  of 
the  maker's  liability.  Lockrow  v.  Cline,  4  Kan.  App.  716 
(46  Pac.  Rep.  720).  When  an  assignee  of  a  non-negotiable 
note  secured  by  a  mortgage,  who  holds  under  an  unrecorded 
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assignment,  of  which  the  mortgagor  had  no  notice,  author- 
ized the  mortgagee  to  collect  the  note  at  maturity  and  the 
mortgagor  as  payment  thereof  executed  a  new  non-nego- 
tiable note  and  mortgage  to  such  mortgagee  which  he 
assigned  to  another  person  for  a  pre-existing  debt,  without 
the  knowledge  of  the  first  assignee,  and  without  accounting 
to  him,  it  was  held  that  the  first  note  and  mortgage  remained 
in  force  in  the  hands  of  the  assignee  thereof,  and  the  second 
note  and  mortgage  were  subject  to  the  defense  of  no  consid- 
eration. Brookes.  Struthers^  110  Mich.  562  (68  N.W.  Rep. 
272;  85  L.  R.  A.  536). 

Sec.  571.  Payment,  release  and  satisfaction.  Where 
one  who  purchases  land  subject  to  an  outstanding  note  and 
mortgage,  the  payment  of  which  his  grantor  had  assumed, 
afterwards  purchases  such  note  and  mortgage  it  operates  as  a 
payment.  Northwestern  Nat.  Bank  v.  Sloan^  97  la.  188  (66 
N.  W.  Rep.  91).  A  lapse  of  20  years  after  a  mortgage  has 
become  due,  within  which  there  has  not  been  either  payment 
or  demand  of  the  principal  or  interest,  or  part  thereof,  or 
entry  by  the  mortgagee  into  possession  of  the  mortgaged 
premises,  will  raise  a  presumption  that  the  mortgage  has  been 
satisfied,  thdugh  in  fact  it  be  not  paid ;  but  this  presumption 
was  held  not  to  apply  where  the  mortgagor  was  acting  as  the 
executor  of  the  mortgagee  for  a  greater  portion  of  such  time 
during  which  he  made  no  accounting  and  entered  a  satisfac- 
tion of  his  mortgage  without  making  any  payment  thereof. 
Stimis  V.  Stimis,  54  N.  J.  Eq.  17  (38  Atl.  Rep.  468).  Where 
a  mortgage  is  20  years  overdue,  and  there  is  no  proof  that  dur- 
ing that  period  the  mortgagor  or  his  assignee  in  possession 
has  made  any  payment  upon  it,  or  otherwise  recognized  its 
existence,  it  is  presumed  to  have  been  paid.  This  presump- 
tion is  not  rebutted  by  the  fact  that  the  owner  of  the  mort- 
gage and  the  owner  of  the  equity  of  redemption  during  this 
period  were  brother  and  sister.  Magee  v.  Bradley^  54  N.  J. 
Eq.  326  (35  Atl.  Rep.  103).  Particular  facts  held  suflficient 
to  rebut  the  presumption  of  payment  arising  from  long  lapse 
of  time  and  possession  of  the  mortgage  by  the  mortgagor. 
Vaughn  V.    Tate,        Tenn.  (86  S.  W.  Rep.  748).     A 

release  of  a  mortgage  is  prima  facie  evidence  of  the  payment 
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of  the  debt  secured  by  it.  Kiien  v.  Upmier^  98  la.  898  (67 
N.  W.  Rep.  874).  Where  a  mortgage  was  made  to  secure 
payment  of  a  negotiable  promissory  note,  the  parties  making 
such  note  and  mortgage  are  not  necessarily  entitled  to  protec- 
tion as  to  payments  to  the  mortgagee,  made  solely  on  the  pre- 
sumption that  the  original  payee  of  the  note  still  remained  the 
holder  thereof.  Bull  v.  Mitchell,  47  Neb.  647  (66  N.  W. 
Rep.  682).  Payment  and  satisfaction  extinguishes  the  lien  of 
a  mortgage ;  and  where  a  mortgage  has  been  paid  and  satisfied 
it  cannot  be  revived  by  a  parol  agreement  of  the  mortgagee  to 
assign  it  to  a  third  person  as  security  for  a  new  loan  to  the 
mortgagor  as  against  a  subsequent  mortgagee  having  no  notice 
of  the  agreement.     Bogert  v.  Striker,  148  N.  Y.  194  (42  N. 

E.  Rep.  582 ;  51  Am.  St.  Rep.  684).  A  quitclaim  deed  by  a 
mortgagee  to  his  mortgagor,  delivered  at  the  time  of  the  exe- 
cution of  the  mortgage  and  as  part  of  the  same  transaction 
will  not  be  considered  as  a  release  of  the  mortgage  simply 
because  it  bears  a  later  date  than  the  mortgage.  Kelly  v.  E. 

F.  Hallack  Lum.  d  Mfg.  Co,,  22  Colo.  221  (48  Pac.  Rep. 
1008).  Where  the  payee  of  a  negotiable  note  made  for  his 
accommodation  acquires  the  fee  to  the  premises  upon  which  a 
deed  of  trust  was  given  by  the  maker  of  the  note  to  secure  its 
payment,  transferred  such  note  to  a  third  person  to  whom  he 
afterwards  paid  the  amount  due,  it  was  held  that  the  original 
maker  was  thereby  released  but  that  the  payee  could  reissue 
the  note  as  against  himself  and  by  its  transfer  to  another  carry 
to  him  the  deed  of  trust  given  by  the  original  maker,  and  the 
last  holder  was  unaffected  by  a  release  of  such  deed  executed 
upon  the  first  payment  of  the  note  of  which  he  had  no  knowl- 
edge. Kelly  V.  Staed  186  Mo.  480  (87  S.  W.  Rep.  1110). 
Particular  agreement  in  a  mortgage  providing  for  the  release 
of  portions  of  the  premises  upon  payments  being  made  upon 
the  indebtedness,  construed.  Lane  v.  Allen,  162  III.  426  (44 
N.  E.  Rep.  881).  A  statute  (Ala.  Code  1886,  §  1868)  requir- 
ing the  holder  of  a  mortgage  to  enter  of  record  partial  pay- 
ments made  by  a  debtor,  when  he  shall  request  the  same,  and 
providing  a  penalty  for  failure  to  do  so,  is  constitutional. 
Gray  v.  Rogers,  109  Ala.  624  (20  So.  Rep.  87). 
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Sec.  572.    Authority  to  receive  payment — ^Agents. 
Authority  of  one  as  agent  to  receive  interest  on  a  mortgage 
debt,  does  not  afford  ground  for  inferring  authority  to  collect 
the  principal,  where  such  a  one  is  not  intrusted  with  the  pos- 
session of  the  securities.     Richards  v.    Waller^  49  Neb.  689 
(68  N.  W.  Rep.  1058)  ;    Western  Security   Co.  v.  Douglass^ 
14  Wash.  215  (44  Pac.  Rep.  257).     The  fact  that  one  receiv- 
ing money  due  another  has  not  possession  of  the  instruments 
by  which  the  indebtedness  is  evidenced  is  not  conclusive  of  the 
question  of  the  authority,  or  lack  of  it,  in  the  party  receiv- 
ing  the   money,   to    collect    it,   but    is    a    circumstance  or 
fact  to  be .  considered   in   the   determination   of  such  ques- 
tion.      Thomson  v.  Shelton,^^  Neb.  644  (68  N.  W.   Rep. 
1055).     The  maker  of  a  negotiable  note  secured  by  a  mort- 
gage  can  only  discharge    his    liability  by   payment  to    the 
holder   thereof,  or  some  one  authorized  by  him   to   receive 
payment.      The   fact   that  the  bolder  of  a  negotiable   note 
secured   by   mortgage   is   a  stockholder  in  a  corporation   to 
which  she  had  made  it  her  custom  to  send  the  interest  cou- 
pons for  collection,  does  not  constitute  such  corporation  her 
agent  to  receive  payment  of  the  principal   debt.      Wilson  v. 
Campbell,  110  Mich.  580  (68  N.  W.  Rep.  278;  85  L.  R.  A. 
544).    Where  payment  of  a   negotiable   note   secured    by   a 
mortgage  was   made  to  an   investment  company  of   which 
the  mortgagee  was  manager,  and  such  payment   was  never 
forwarded    to    the    party    to    whom    such    note    had    been 
transferred,  it  was  held  that   the   mere   fact   that  antecedent 
payments,  made    in    like  manner,  had   been   made  to  be  for- 
warded to  the  transferee  of  such  note,  and  had   been   so    for- 
i^rarded,  did  not  bind  the  holder  of  the  note  as  to  the  final  pay- 
ment not  forwarded,  it  being  shown  by  the  evidence  that  such* 
holder  had  never  in  any  way  held  out  or  recognized  the  mort- 
gagee as  his  agent.     Bull  v.  Mitchell,  47  Neb.  647  (66  N.  W. 
Rep.  682) ;  Richards  v.  Waller,  49  Neb.  689  (68  N.  W.  Rep. 
1058).     As  to  whether  one  has  authority  to  receive  payment 
of  a  mortgage  is  held  in  some  cases  to  be  a  question  for  the 
jury.     Reid  v.  Kellogg,  8  S.  Dak.  596  (67  N.  W.  Rep.  687) ; 
Thomson  v.  Shelton,  49  Neb.  644  (68  N.  W.  Rep.  1055) .     For 
particular  fact  cases  in  which  the  evidence  is  held  sufficient  to 
«how  that  the  person  receiving  payment  had  authority  to  do 
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so,  see  IVilson  v.  La  Tour,  108  Mich.  547  (66  N.  W.  Rep. 
474)  ;  Zieg-an  v.  Strieker,  110  Mich.  282  (68  N.  W.  Rep.  122) 
Particular  case  in  which  the-  payment  made  to  the  wrong 
party  assuming  to  own  the  mortgage  is  held  to  be  at  the  risk 
of  the  party  making  such  payment.  Padley  v.  Neill,  184  Mo. 
864(85  8.  W.  Rep.  997). 

Sec.  573.  Release  by  mistake  or  without  authority. 
An  entry  of  satisfaction,  made  by  the  mortgagee's  attorneys 
under  misapprehension  of  the  facts  and  without  authority  may 
be  cancelled  by  a  court  of  equity.  Land  Title  <&  T.  Co.  v. 
Kohlenberg,         N.  J.  Eq.  (85  Atl.  Rep.  295).     Mort- 

gages  cancelled  and  satisfied  of  record  through  a  mistake  of 
fact  may  be  reinstated  as  against  an  intervening  mortgagee 
whose  mortgage  was  taken  before  the  cancellation  and  with 
notice  of  the  mortgages  sought  to  be  reinstated.  Sceley  v. 
Bacon,  N.  J.  Eq.  (84  Atl.  Rep.  189).  Where  the  mort- 
gage debt  has  been  assigned,  a  purchaser  in  good  faith,  with- 
out notice  of  the  assignment,  will  be  protected  by  a  release  of 
the  mortgage  executed  by  the  original  mortgagee.  Cram  v. 
Cottrell,  48  Neb.  646  (67  N.  W.  Rep.  452) .  A  satisfaction 
entered  on  the  record  by  a  mortgagee,  after  he  has  sold  and 
■delivered  the  notes  secured  by  the  mortgage  to  a  third  party, 
will  protect  a  subsequent  mortgagee  in  good  faith,  ox  bona  fide 
purchaser  of  the  mortgaged  premises,  in  case  he  had  no  notice, 
at  the  date  of  the  purchase  or  the  payment  of  the  consideration, 
that  the  debt  was  assigned  or  was  unpaid,  or  that  .the  release 
was  unauthorized,  but  as  to  all  other  persons  the  lien  of  the 
mortgage  will  not  be  impaired.  Mathews  v.  Jones,  47  Neb. 
616  (66  N.  W.  Rep.  622).  Where  one  to  whom  a  deed  of 
trust  is  made  to  secure  the  payment  of  a  note  executed  by  the 
grantor  to  another^  through  several  intervening  conveyances 
•acquires  from  the  grantor  his  equity  and  before  the  debt 
secured  becomes  due  executes  and  releases '  the  trust  deed  to 
the  grantor,  and  all  the  instruments  are  recorded,  a  subsequent 
mortgagee  of  such  trustee  is  charged  with  notice  that  the 
release  was  unauthorized  and  he  holds  his  mortgage  subject  to 
the  original  trust  deed.  Appleman  v.  Gara,  22  Colo.  897  (45 
Pac.  Rep.  866). 
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Sec.  574.  Penalty  for  failure  to  enter  satisfaction — 
Statutes  construed.  Ala.  Code  1886,  §  1869,  applied- 
recovery  of  penalty  for  failure'to  enter  satisfaction— evidence. 
Norton  v.  Barlow,  108  Ala.  417  (18  So.  Rep.  890).  In  an 
action  against  a  mortgagee  to  recover  the  penalty  provided  by 
N.  Dak.  Comp.  Laws,  §  4865,  for  his  failure  to  execute  a 
discharge  or  satisfaction  of  the  mortgage  when  it  has  been 
paid,  it  is  held  that  the  statute  which  gives  the  penalty  and 
which  alone  is  the  source  of  the  right  to  recover,  must  be 
specially  pleaded.  Greenberg  v.  Union  Nat.  Bank,  5  N. 
Dak.  488  (67  N.  W.  Rep.  597).  Kan.  Laws,  1889  ch.  175,  \ 
1,  authorizes  an  attachment  against  the  property  of  a  foreign 
corporation  for  a  refusal  or  neglect  to  release  a  mortgage  on 
real  estate  when  the  mortgage  has  been  fully  paid  and  demand 
properly  made.  An  action  to  recover  the  penalty  authorized 
by  this  statute  cannot  be  maintained  until  a  demand  for  such 
discharge  has  been  made,  and  it  can  only  be  brought  within 
one  year  after  the  cause  of  action  accrues;  but,  where  no 
demand  is  made  until  more  [than  one  year  after  a  demand 
should  have  been  made,  the  action  to  recover  the  penalty  is 
barred  by  the  statute  of  limitations.  Travelers*  Ins.  Co*  v. 
Siucki,  4  Kan.  App.  424  (46  Pac.  Rep.  42). 

Sec.  676.  Strict  foreclosure.  The  remedy  of  strict 
foreclosure  should  not  be  resorted  to  except  in  very  extreme 
cases,  and  a  judgment,  in  effect,  giving  it  to  one  holding  as  a 
purchaser  under  a  prior  foreclosure  of  a  senior  mortgage,  by 
denying  a  junior  mortgagee  the  right  to  have  a  foreclosure 
and  sale  of  the  premises,  will  not  be  upheld  unless  such  pur- 
chaser show  that  he  purchased  in  good  faith,  relying  on  the 
regularity  and  sufficiency  of  the  proceedings  ;  that  the  subse- 
quent lienor  had  knowledge  of  the  sale,  and  permitted  the 
purchaser  to  make  the  purchase  and  enter  into  possession 
without  disclosing  the  existence  of  his  incumbrance,  or  calling 
attention  to  the  defect  in  the  proceeding.  Denton  v.  Ontario 
Co.  Nat.  Bank,  150  N.  Y.  126  (44  N.  E.  Rep.  781). 

Sec.  676.  Breach  authorizing  foreclosure.  The  fact 
that  a  mortgage  contains  a  covenant  by  the  mortgagors  to 
pay  the  taxes  when  due,  and  a  power  of  sale  in  case  of  failure 
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to  pay  principal  or  interest  when  due,  ^'or  in  case  of  non- 
payment of  any  taxes  "  on  the  mortgaged  piemises,  does  not 
give  the  mortgagee  the  right  to  foreclose  his  mortgage  upon  a 
mere  breach  of  the  mortgagor's  covenant  to  pay  taxes,  the 
mortgage  containing  no  other  covenants  touching  the  payment 
of  taxes  or  the  effect  of  their  nonpayment.  Heller  v.  Neeves^ 
93  Wis.  687  (67  N.  W.  Rep.  928;  68  N.  W.  Rep.  412). 
Where  the  right  to  foreclose  on  accoutit  of  failure  to  pay 
interest  and  taxes  exists,  it  cannot  be  defeated  by  a  subsequent 
tender  of  the  principal  and  interest  before  the  principal 
becomes  due.  Da  Silva  v.  Turner^  166  Mass.  407  (44  N.  E. 
Rep.  582).  Where  a  mortgagee  is  entitled  to  treat  the  whole 
debt  as  due,  upon  the  mortgagor's  failure  to  pay  interest,  he  is 
not  required  to  give  the  latter  notice  of  his  election  to  do  so 
before  bringing  suit  to  foreclose,  the  action  to  foreclose  being 
sufficient.  Hawes.  v.  Detroit  Fire  £  M.  Ins.  Co.y  109  Mich. 
234  (67  N.  W.Rep.  829) ;  ITansas  Loan  £  T.  Co.  v.  Gill,  2 
Kan.  App.  488  (48  Pac.  Rep.  991).  Where  the  mortgage 
gives  the  mortgagee  the  right  to  foreclose  upon  default  in 
payment  of  interest,  and  his  right  to  exercise  this  option 
accrues  he  does  not  lose  it  by  mere  delay  unless  his  conduct  is 
such  as  will  estop  him  from  asserting  it.  Glas  v.  Glas,  114 
Cal.  566  (46  Pac.  Rep.  667;  55  Am.  St.  Rep.  90) ;  Kansas 
Loan  £  T.  Co.  v.  Gill,  2  Kan.  App.  488  (48  Pac.  Rep.  991). 

Sec.  577.  Mortgage  to  secure  agreement  to  support 
Tnortgagee — Place  of  performance — Breach.  Where  the 
consideration  of  a  deed  is  the  grantee's  mortgage  on  the  prem- 
ises conditioned  that  he  will  support  the  grantors,  during  life, 
no  place  being  specified  where  such  support  shall  be  furnished 
them,  they  are  not  obliged  to  receive  such  support  at  the 
mortgagor's  house,  but  are  entitled  to  have  it  at  such  reason- 
able place  as  they  may  select ;  and  when,  with  knowledge  of 
such  selection,  the  mortgagor  fails  to  furnish  such  support 
required  by  his  contract,  and  declares  his  intention  not  to  do 
so,  or  pay  for  any  support  which  may  be  furnished  by  others, 
the  condition  of  the  mortgage  is  broken,  and  an  action  of  fore- 
closure may  be  maintained  for  the  reasonable  value  of  the 
support  provided  by  others,  though  it  was  provided  without 
tli^  request  of  the  mortgagor  or  demand  upon  him  to  fur- 
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nish  the  support  require^.  Tuttle  v.  BurgetVs  Adn^r^  58  0» 
St.  498  (42  N.  E.  Rep.  427;  58  Am.  St.  Rep.  649;  80  L.  R. 
A.  214). 

Sec.  678.  Foreclosure  proceedings — General  prin-^ 
ciples — Practice.  A  mortgage  may  be  reformed  and  fore- 
closed in  the  same  proceedings.  Hendon  v.  Morris ^  110  Ala. 
106  (20  So.  Rep.  27).  In  an  action  to  foreclose  a  mortgage 
the  plaintiff  has  the  burden  of  proving  its  execution.  Wagener 
V.  Kirven,  47  S.  C.  847  (25  S.  E.  Rep.  180).  Where  the 
absence  of  a  note  secured  by  a  mortgage  is  accounted  for  and 
no  personal  judgment  is  asked  the  mortgage  maybe  foreclosed 
without  the  production  of  the  note.  Vaughn  v.  Tate, 
Tenn.  (86  S.  W.  Rep.  748).  In  an  action  to  foreclose  a 
mortgage  of  a  corporation  the  production  of  a  note  and  mort- 
gage executed  in  the  name  of  the  corporation  under  its  seal, 
attested  by  the  signatures  of  its  president  and  secretary  makes 
a  prima  facie  case.  Ashley  Wire  Co,  v.  Illinois  Steel  Co.^ 
164  111.  149  (45  N.  E.  Rep.  410).  A  mortgagee  who  has 
merely  deposited  his  note  and  mortgage  with  another  as  col- 
lateral security  may  maintain  an  action  in  his  own  name  to 
foreclose  the  mortgage,  if  his  pledgee  makes  no  objection. 
Consolidated  Nat,  Bank  v.  Hayes,  112  Cal.  75  (44  Pac.  Rep. 
469) .  Foreclosure  of  a  mortgage  given  by  a  married  woman 
and  her  husband  on  her  separate  estate  may  be  had  on  a 
cross  bill  in  an  action  brought  by  her  to  cancel  the  same,  with- 
out making  the  husband  a  party.  Summers  v.  Sprigg, 
Ky.  (85  S.  W.  Rep.  1088).     Title   acquired  under   the 

foreclosure  of  a  mortgage  relates  back  to  the  date  of  the 
mortgage.  Logan  v.  Stieff,  86  Fla.  478  (18  So.  Rep.  762). 
Where  the  validity  of  the  note  and  mortgage  is  attacked 
because  of  the  alleged  insanity  of  one  of  the  makers  thereof, 
and  because  of  the  duress  of  the  other  maker,,  either  party  is 
entitled  to  a  jury  trial  as  a  matter  of  right.  Myers  v.  Knabe^ 
4  Kan.  App.  484  (46  Pac.  Rep.  472).  Where  property  is  sub- 
ject to  two  mortgages  held  by  the  same  person,  his  foreclosure 
of  the  junior  mortgage  and  a  purchase  of  the  property  there- 
under extinguishes  the  first  mortgage.  McDonald  v,  Magirly 
97  la.  677  (66  N.  W.  Rep.  904).  Where  one  holding  two 
mortgages  on  the  same  property  to  secure  two  separate  debts 
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institutes  a  suit  to  foreclose  the  first  mortgage  and  after  obtain- 
ing  a  judgment  therein,  but  before  the  sale  of  any  property 
consolidates  this  action  with  another  to  foreclose  the  second 
mortgage,  it  is  held  that  the  lien  of  the  second  mortgage  is 
not  lost  by  reason  of  the  first  suit ;  but  in  such  a  case  the 
plaintiff's  allowance  for  costs  should  be  for  one  suit  only. 
Thompson  v.  Skeen^  14  Utah  209  (46  Pac.  Rep.  1108).  A 
purchaser  of  property  bound  by  a  decree  of  foreclosure  holds 
subject  thereto  and  is  not  entitled  to  personal  notice  of  sale 
and  confirmation  subsequently  made  in  the  enforcement  of 
such  decree.  Link  v.  Connelly  48  Neb.  574  (67  N.  W.  Rep. 
475).  Construing  How.  Ann.  Mich.  Stat.,  §  6708,  it  is  held 
that  the  bringing  of  a  suit  at  law,  while  an  action  to  foreclose 
is  pending,  without  first  obtaining  leave  of  court,  is  a  mere 
irregularity  which  will  not  be  enjoined  unless  substantial 
rights  are  affected.  Steele  v.  Grove ^  109  Mich.  647  (67  N. 
W.  Rep.  968).  Where  the  mortgage  note  provides  for  seven 
per  cent,  interest  for  the  first  two  years  and  ten  per  cent, 
thereafter,  upon  foreclosure  before  the  expiration  of  two 
years,  the  judgment  should  allow  interest  at  seven  per  cent. 
Shelden  v.  Barlcyw,  108  Mich.  875  (66  N.  W.  Rep.  888).  The 
costs  of  foreclosure  proceedings  recovered  by  the  plaintiff  are 
a  lien  upon  the  lands  and  as  such  must  be  discharged  by 
the  moneys  realized  from  the  sale.  Connecticut  Mut,  L,^ 
Ins.  Co.  V.  Hobbs,  14  Ind.  App.  681  (43  N.  E.  Rep.  452). 
Pleading  payment  and  the  statute  of  limitations  in  an  equi<> 
table  action  to  foreclose  a  mortgage  does  not  entitle  one  to  a 
jury  trial.  Leach  v.  Kundson,  97  la.  648  (66  N.  W.  Rep. 
918).  Under  Mass.  Pub.  Stat.,  ch.  181,  a  court  of  equity  has 
no  jurisdiction  to  decree  a  foreclosure  and  sale  under  a  mort- 
gage unless  it  contains  a  power  of  sale.  Hallowell  v.  Ames^ 
165  Mass.  128  (42  N.  E.  Rep.  558).  Where,  for  any  cause,, 
a  note,  mortgage  or  other  written  instrument  does  not  set 
forth  the  true  date  of  its  execution,  the  actual  time  of  its  exe> 
cution  may  be  alleged  and  proven  on  the  trial,  and  the  fact 
that  the  note  and  mortgage  were  post  dated  does  not  affect 
their  validity.  McFall  v.  Murray^  4  Kan.  App.  554  (45  Pac. 
Rep.  1100).  For  construction  of  the  statutory  provisions  of 
Kansas  concerning  the  jurisdiction  of  suits  to  foreclose  a  mort- 
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gage  and  the  issuing  and  service  of  summons  in  such  actions, 
see  Sparks  v.  Beyer^  5  Kan.  App.  721  (46  Pac.  Rep.  980). 
Reference  to  a  master — practice  in  Florida.  Trower  v. 
Bernard,  87  Fla.  226  (20  So.  Rep.  241).  S.  C.  Rev. 
Stat.  1893,  §§  847,  849,  applied— power  of  master  to  order 
reference  and  to  take  testimony.  Bank  of  Camden  v.  TTwmf' 
son,  46  S.  C.  499  (24  S.  E.  Rep.  882). 

Sec.   570.     Complaint    in   foreclosure  proceedings. 

A  compLiint  to  enforce  the  lien  of  a  mortgage  against  a  dower 
interest  for  life  in  the  lands,  subsequently  acquired  by  the  wife, 
must  aver  the  necessary  facts  from  which  the  amount  charge- 
able against  such  interest  can  be  computed.  F(ywle  v.  House, 
29  Ore.  114  (44  Pac.  Rep.  692).  A  complaint  to  foreclose  a 
mortgage  which  alleges  that  it  was  given  to  secure  a  note 
given  by  Joel  S.  Josselyn  and  Georgia  C.  Josselyn,  a  copy  of 
which  is  purported  to  be  set  out,  sufficiently  identifies  a  note 
signed  by  J..S.  Josselyn  and  G.  C.  Josselyn.  Humboldt  Sav, 
&  L.  Soc.  V.  Burnham,  111  Cal.  848  (48  Pac.  Rep.  971). 
The  complaint  must  allege  the  non-payment  of  the  mortgage 
debt,  and  it  is  not  sufficient  to  allege  that  a  certain  sum  is 
**  now  due  and  owing  "  to  the  plaintiff.  Ryan  v.  Holliday, 
110  Cal.  885  (42  Pac.  Rep.  891).  A  complaint  which  is  suf- 
ficient for  the  foreclosure  of  a  mortgage  will  withstand 
demurrer  although  the  action  purport  to  be  one  to  remove  a 
cloud  from  title.  Damon  v.  Leque,  14  Wash.  258  (44  Pac. 
Rep.  261).  A  complaint  to  cancel  the  discharge  of  a  mort- 
gage and  revive  it  in  the  place  of  another  mortgage  executed 
in  its  stead,  to  enforce  an  equitable  assignment  thereof,  estab- 
lish its  priority  over  other  liens  and  for  its  foreclosure  is  not 
multifarious.  Densmore  v.  Savage,  110  Mich.  27  (67  N.  W. 
Rep.  1108.) 

« 

Sec.  680.  Parties  to  foreclosure  proceedings.  In  an 
action  by  an  assignor  of  a  mortgage  to  foreclose  as  to  certain 
interest  coupons  which  he  has  taken  up  as  guarantor,  the 
holder  of  the  principal  obligation  is  a  necessary  party  Wash. 
CodeProc,  §  148,  applied.  Bacon  v.  0*Keefe,  18  Wash.  St. 
655  (48  Pac.  Rep.  886).  The  principal  debtor  may  be 
made  a  party  defendant  to  a  suit  by  his  creditors  to  foreclose 
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a  mortgage  held  as  collateral  security  for  the  principal  debt ; 
and  when  so  joined,  a  court  of  equity  may  proceed  to  a  com- 
plete adjudication  of  all  the  matters  between  th^  parties 
arising  out  of  the  transactions  alleged  in  the  complaint.  First 
Nit.  Bank  v.  Lambert,  68  Minn.  268  (65  N.  W.  Rep.  451). 
In  an  action  to  foreclose  brought  by  the  holder  of  one  of  sev- 
eral notes  secured  by  the  same  mortgage  the  holders  of  the 
other  notes  are  not  necessary  parties  where  the  effect  of  such 
foreclosure  is  to  leave  the  mortgage  still  in  force  as  to  such 
notes.  JBoyer  v.  Chandler,  160  111.  894  (48  N.  E.  Rep.  808 ; 
82  L.  R.  A.  118).  An  insane  ward  under  guardianship  is 
neither  a  proper  nor  necessary  party  to  an  action  to  foreclose  a 
mortgage  on  his  land,  yones  v.  Croweil,  148  Ind.  218  (42  N . 
E.  Rep.  612).  How.  Ann.  Mich.  Stat.,  §  6704,  permitting 
the  making  of  one  other  than  the  mortgagor  a  party  to  the 
foreclosure  of  a  mortgage  who  is  liable  for  the  mortgage  debt, 
is  not  mandatory.  Steele  v.  Grove,  109  Mich.  647  (67  N.  W. 
Rep.  968).  In  Alabama  the  heirs  of  a  deceased  mortgagee  and 
his  personal  representatives  are  necessary  parties.  Wells  v. 
American  Mortg.  Co.,  109  Ala.  480  (20  So.  Rep.  186). 
Where  a  mortgagor  is  deceased,  his  widow  who  joined  him  in 
the  execution  of  the  mortgage  and  those  who  claim  as 
devisees  under  him  are  necessary  parties.  Chadbourn  v. 
Johnson,  119  N.  C.  282  (25  S.  E.  Rep.  705).  The  personal 
representative  of  a  deceased  mortgagor  is  not  a  necessary 
party.  Harlem  Co- Operative  B.  d:  Z.  Ass^n  v.  Freeburn,  54 
N.  J.  Eq.  87  (88  Atl.  Rep.  514).  Under  S.  Dak.  Comp.  Laws, 
§  5860y  providing  that  an  ''executor  or  administrator  must 
take  into  his  possession  all  the  estate  of  the  decedent,  real 
and  personal,"  it  is  held  that  both  the  administrator  and  the 
heirs  of  a  deceased  mortgagor  are  necessary  parties.  Kelsey 
V.  Welch,  8  S.  Dak.  255  (66  N.  W.  Rep.  890). 

Sec.  681.  Parties  to  foreclosure  proceedings — Grant- 
ees and  other  lienholders — Trustee  in  trust  deed.  A 
mortgagor's  grantee  who  has  not  recorded  his  deed  or  taken 
possession  thereunder  is  not  a  necessary  party.  Murdoch  v. 
Leonard^  15  Wash.  142  (45  Pac.  Rep.  751).  A  purchaser  of 
the  mortgaged  premises  who  has  assumed  and  agreed  to  pay  a 
portion  of  the  mortgage  debt  is  a  proper  and  necessary  parly 
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to  an  action  to  forclose  the  mortgage.  Mudge  v.  Hull^  56  Kan. 
814  (48  Pac.  Rep.  242).  Other  lienholders  the  priority  of 
whose  liens  is  questioned  may  be  made  parties.  Cressce  v. 
Security  Land  Imp,  Co.^  N.  J.  Eq.         (85  Atl.   Rep. 

451).  Where  several  persons  claim  liens  upon  property  and 
there  is  a  dispute  as  to  their  respective  priority,  it  is  proper, 
in  a  suit  brought  by  one  lien  holder  to  foreclose*  to  make  all 
other  lien  holders  parties,  determine  their  rights  and  priorities, 
and  order  a  sale  and  application  of  the  proceeds  accordingly. 
Hughes  Bros.  Mfg,  Co.  v.  Conyers,  97  Tenn.  274  (86  S.  W. 
Rep.  1098).  Applying  Ind.  Rev.  Stat.  1894,  §  1108,  provid- 
ing  that  in  a  suit  to  foreclose  a  mortgage  *'  it  shall  be  sufficient 
to  make  the  mortgagee  or  the  assignee  shown  by  said  record 
to  hold  an  interest  therein,  defendants,"  a  nonresident  second 
mortgagee  who  is  made  a  party  and  notified  by  publication  by 
the  name  given  him  in  the  record  of  his  mortgage,  although 
incorrect,  is  bound  by  the  decree,  his  correct  name  nowhere 
appearing  of  record.  Baugher  v.  Woollen^  147  Ind.  808  (45 
N.  £.  Rep.  94).  In  an  action  to  foreclose  a  trust  deed  given 
to  secure  the  bonds  of  a  corporation  it  is  not  necessary  that 
the  trustee  be  made  a  party ;  and  such  a  deed  may  be  fore- 
closed by  a  holder  of  a  part  of  such  bonds  without  making 
others  who  hold  the  remainder  parties.  Hammond  v.  Tarver^ 
89  Tex.  290  (84  S.  W.  Rep.  729).  The  court  say  :  "  When 
there  are  a  number  of  persons  having  a  common  interest  in 
the  foreclosure  of  a  mortgage,  as,  for  instance,  the  holders  of 
bonds  secured  thereby,  any  one  or  more  of  them  may  bring 
suit  in  his  or  their  own  right,  and  for  the  benefit  of  all  others 
interested  in  the  foreclosure  of  the  mortgage ;  and  the  court 
will  enter  judgment  of  foreclosure  and  sale  protecting  the 
rights  of  those  who  are  not  actually  parties  to  the  suit,  and 
such  judgment  of  foreclosure  and  the  sale  thereunder  will  pass 
title  to  the  property  as  against  all  persons  so  interested.  2 
Jones,  Mortg.  §  1885;  Jones,  Ry.  §  484;  Railroad  Co.  v. 
Cowdrey^  11  Wall.  459;  Smith  v.  Swormstedt^  16  How.  288; 
Campbell  v.  Railroad  Co,,  1  Wood,  868  (Fed.  Cas.  No. 
2,866)  ;  Wilmer  v.  Railroad  Co.,  2  Wood,  477  (Fed.  Cas.  No. 
i7,776) ;  March  v.  Railroad  Co,,  40  N.  H.  548  (77  Am.  Dec* 
-82)  ;  Mason  v.  Railroad  Co.,  52  Me.  82.'* 
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Sec.  682.  Defenses  to  foreclosure  proceedings. — 
Under  the  Code  of  Washington  totally  inconsistent  defenses 
are  not  allowable.  Seattle  Nat.  Bank  v.  Carter,  18  Wash. 
St.  281  (48  Pac.  Rep.  881).  It  is  no  defense  to  a  mortgage 
executed  by  a  husband  and  wife  to  secure  money  loaned  to 
them  jointly  for  the  wife  to  show  that  the  money  thus  acquired 
was  used  by  the  husband  alone  in  derogation  of  the  right  of 
the  wife,  the  mortgagees  having  no  connection  with,  or  know- 
ing of,  such  use.  American  Freehold  L.  Mortg,  Co.  v. 
Thornton  y  108  Ala.  258  (19  So.  Rep.  529).  It  is  no  defense 
for  the  mortgagor  to  allege  the  making  of,  and  his  willingness 
to  perform  an  agreement  between  him  and  the  mortgagee  by 
which  the  latter  was  to  receive  a  portion  of  the  mortgaged 
premises  in  payment  of  the  debt,  where  it  appears  that  the 
premises  are  subject  [to  other  incumbrances.  Christmas  v 
Haywood,  119  N.  C.  180  (25  S.  E.  Rep.  861).  It  is  no 
defense  to  an  action  to  foreclose  a  mortgage  to  show  that  the 
mortgagee  took  an  assignment  of  an  insurance  policy  on  a 
building  standing  on  the  mortgaged  premises,  as  further  secur- 
ity for  the  debt,  which  building  was  destroyed  before  the 
beginning  of  the  action  to  foreclose,  and  that  he  has  failed  to 
collect  the  insurance  money  due  on  account  of  such  destruc- 
tion. Savings  Bank  v.  Middlekauff,  118  Cal.  468  (45  Pac. 
Rep.  840).  In  an  action  by  an  assignee  of  a  nonnegotiable 
note  to  foreclose  a  mortgage  given  to  secure  it,  the  mortgagor 
may  show  failure  of  consideration  as  a  defence.  Walker  v. 
Thompson,  108  Mich.  686  (66  N.  W.  Rep.  584).  Under  a 
general  denial,  in  an  action  to  foreclose  a  purchase-money 
mortgage,  evidence  of  a  shortage  in  the  quantity  of  land  con- 
veyed is  inadmissible.  Tron  v.  Tohn,  145  Ind.  272  (48  N.  E. 
Rep.  487).  Defendants  having  mechanics'  liens  on  the  prop- 
erty may  set  them  up  by  answer,  without  a  cross  bill.  Blatch- 
ford  V.  Blanchard,  160  111.  115  (48  N..  E.  Rep.  794).  An 
answer  alleging  that  '^  all  the  notes  and  items  charged  and 
mentioned  in  the  complaint  "  were  fully  paid  before  the  com- 
mencement of  the  action  is  sufficient.  Manlcy  v.  Feliy,  146 
Ind.  194  (45  N.  E.  Rep.  74).  Where  an  uneducated  person 
wholly  ignorant  of  his  rights  and  relying  on  the  false  and 
fraudulent  representations  of  his  attorney,  as  to  the  value  of 
the   property   involved    in   contemplated   litigation   and  the 
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opposition  which  would  have  to  be  overcome  to  secure  his 
rights,  executes  to  such  attorney  in  payment  for  services  to  be 
rendered,  a  note  for  an  exorbitant  amount  and  secures  the 
same  by  mortgage  upon  real  estate,  a  court  of  equity  will  not* 
permit  their  enforcement  beyond  the  fair  value  of  the  services 
rendered.  Manley  v.  Feltyy  146  Ind.  194  (45  N.  E.  Rep.  74). 
Particular  facts  held  sufficient  to  sustain  the  plea  of  payment. 
Perez  v.  Bank  of  Key  West,  86  Fla.  467  (18  So.  Rep.  590). 
Particular  case  in  which  it  was  held  not  error  for  a  court  to 
refuse  leave  to  file  an  amended  answer.  Tulare  Bldg,  it  L*, 
Assort  V.  Coleman,  Cal.  (44  Pac.  Rep.  798). 

Sec.  683.  Usury  as  a  defense  to  foreclosure  pro- 
ceedings. Usury  is  a  personal  defense  to  the  original  debtor, 
and  cannot  be  asserted  by  one  who  has  assumed  and  agreed  to 
pay  the  mortgage  debt.  Dickerson  v.  Bankers*  Loan  db  Inv, 
Co.,  93  Va.  498  (25  S.  E.  Rep.  548).  Nor  can  a  junior  mort- 
gagee, in  case  of  insolvency  of  the  debtor,  plead  usury  against 
a  prior  incumbrance.  Stickney  v.  Moore,  108  Ala.  590  (19  So. 
Rep.  76).  One  setting  up  usury  as  a  defense  and  who  does 
not  ask  any  affirmative  relief  is  not  subject  to  the  equity  rule 
requiring  a  return  of  the  principal  sum  loaned  as  a  condition  of 
relief  against  a  usurious  contract.  Maynardy.  IIall,^2V<li%. 
565  (66  N.  W.  Rep.  715).  The  fact  that  a  mortgage  pro- 
vides for  the  payment  of  a  usurious  rate  of  interest  upon  money 
advanced  by  the  mortgagee  to  pay  taxes  or  insurance  does  not 
affect  the  right  to  recover  upon  the  principal  obligation. 
Hughes  Bros.  Mfg.  Co.  v.  Conyers,  97  Tenn.  274  (86  S.  W. 
Rep.  1098).  The  price  of  property  sold  in  good  faith  may 
be  included  in  the  same  security  with  money  loaned,  and  the  fact 
that  the  price  was  large,  and  more  than  the  property  could  have 
been  sold  for,  does  not  necessarily  condemn  the  transaction  as 
usurious.  Saxe  v.  Womack,  64  Minn.  162  (66  N.  W.  Rep. 
269).  N.  Dak.  Laws  1890,  ch.  184,  §  4,  construed— what 
constitutes  usury — failure  to  state  rate  of  interest  separately. 
Folsom  V.  Kilbourne,  4  N.  Dak.  402  (67  N.  W.  Rep.  291). 
Particular  allegations  held  sufficient  to  raise  a  defense  of  usury. 
Harrellv.  Parrott,  45  S.  C.  611  (28  S.  E.  Rep.  946).  As 
to  the  defense  of  usury,  see  May  v.  Folsom,  118  Ala.  198  (20 
So.  Rep.  984). 
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Sec.  684.  Statute  of  limitations.  A  security  given 
for  a  debt  barred  by  the  statute  of  limitations  may  be  enforced. 
Taylor  v.  Hunt,  118  N.  C.  168  (24  S.  E.  Rep.  859).  An 
action  to  foreclose  a  mortgage  is  not  barred  as  long  as  the 
debt  which  it  secures  is  enforcible,  Jenks  v.  Shaw,  99  la.  604 
(68  N.  W.  Rep.  900;  61  Am.  St.  Rep.  256)  ;  and  a  mortgage 
may  be  foreclosed  although  an  action  on  the  debt  is  barred. 
Hedrich  v.  Byerly,  119  N.  C.  420  (25  S.  E.  Rep.  1020)  ;  Irvirns. 
V.  Shrum,  97  Tenn.  259  (86  S.  W.  Rep.  1089).  A  mortgagor 
who  has  parted  with  his  title  to  the  mortgaged  property  can- 
not revive  the  mortgage  debt  after  it  has  become  barred  by 
the  statute  of  limitations,  so  as  to  continue  the  lien  of  the 
mortgage  in  force  as  against  one  who  purchased  the  land  when 
the  mortgage  appeared  to  be  barred,  and  without  notice  of  the 
attempted  revivor,  Cook  v.  Prindle,  97  la.  464  (66  N.  W. 
Rep.  781 ;  59  Am.  St.  Rep.  424)  ;  reversing  Cook  v.  Prindlcy 
97  la.  464  (68  N.  W.  Rep.  187 ;  see  Vol.  IV,  §  714).  111.  Act 
April  4,  1872,  §  11,  fixing  the  limitation  upon  actions  to  fore- 
close mortgages  is  prospective  only.  Robertson  v.  Wheeler , 
162  111.  566  (44  N.  E.  Rep.  870).  Gen.  Laws  1887,  ch.  69, 
changing  the  time  within  which  an  action  to  foreclose  may  be 
brought  from  10  years  to  15  years,  was  retrospective  and 
applied  to  all  cases  where  the  prior  statute  had  not  fully  run 
before  the  amendatory  act  took  effect  (September  2,  1887). 
Bradley  v.  Norris,  68  Minn.  156  (65  N.  W.  Rep.  857); 
Backus  V.  Burke,  63  Minn.  272  (65  N.  W.  Rep.  459). 

Sec.  686.  Judgment  in  foreclosure  proceedings^ 
Conclusiveness — Collateral  attack.  A  judgment  of  fore, 
closure  is  conclusive  as  to  all  matters  involving  the  validity 
of  the  mortgage.  Haseltine  v.  Gilleland,  2  Kan.  App.  45G 
(48  Pac.  Rep.  88).  Where  the  mortgagee  of  a  tract  of  Ian  J 
in  favor  of  which  exists  an  easement  for  a  ditch  across  an 
adjoining  tract,  when  made  a  party  to  a  suit  to  foreclose  a 
mortgage  on  the  latter  tract,  disclaims  any  interest  in  »uch 
tract  and  judgment  is  rendered  accordingly,  his  lien  on  the 
easement  is  extinguished.  Dixon  v.  Schermeier,  110  C&l.  582 
(42  Pac.  Rep.  1091).  Failure  to  comply  with  th^  vttatute 
(S.  &  B.  Ann.  Stat.,  §  8187)  requiring  the  filing  of  a  "notice 
of  the  pendency  of  the  action"  within  twenty  dayr  before 


§  585,  586  MORTGAGES.  510 

judgment,  is  not  such  an  irregularity  as  to  invalidate  a  judg- 
ment of  foreclosure  on  collateral  attack.  Huntington  v.  Meyer ^ 
92  Wis.  557  (66  N.  W.  Rep.  500).  The  notice  required  by 
this  statute  does  not  become  operative  until  the  complaint  is 
filed,  and  a  judgment  of  foreclosure  rendered  on  the  same  day 
the  complaint  is  filed,  though  more  than  twenty  days  after 
the  filing  of  the  notice,  is  premature.  Gile  v.  Colhy^  92  Wis. 
619  (66N.  W.  Rep.  802). 

Sec.  586.  Personal  judgment  in  foreclosure  proceed- 
ings-^Damages  for  removal  of  buildings.  A  personal  judg- 
ment cannot  be  rendered  for  a  deficiency  unless  the  defendant 
is  personally  liable  for  the  debt,  and  the  bill  asks  for  such  a 
decree.  Welhon  v.  Welbon,  109  Mich.  856  (67  N.  W.  Rep. 
888)  ;  Minchrod  v.  Ullmann,  168  111.  25  (44  N.E.  Rep.  864)  ; 
Bank  of  California  v.  Dyer,  14  Wash.  St.  279  (44  Pac.  Rep. 
584).  A  personal  deficiency  judgment  cannot  be  rendered 
against  a  guarantor  of  a  mortgage  debt  in  an  action  to  fore- 
close the  mortgage,  and  this  rule  is  not  changed  by  a  statute 
(Wis.  Rev.  Stat,  §  8156)  providing  that  in  all  foreclosure 
actions  the  plaintiff  may  unite  with  his  claim  for  foreclosure 
of  the  mortgage  "  a  demand  for  a  judgment  for  any  deficiency 
which  may  remain  due  to  the  plaintiff  after  sale  of  the  mort- 
gaged premises  against  every  party  who  may  be  personally 
liable  for  the  debt  secured  by  the  mortgage  *  *  *  if 
upon  the  same  contract  which  the  mortgage  is  given  to 
secure."  Cotirell  v.  Nov)  London  Furniture  Co.,  94  Wis. 
176  (68  N.  W.  Rep.  874).  Where  a  mortgagee  takes  as  col- 
lateral security  an  assignment  of  mortgage  notes  executed  to 
his  mortgagor,  he  may,  when  the  mortgagor  defaults  in  the 
payment  of  the  debt  due  him,  foreclose  the  principal  mort- 
gage and  take  a  personal  judgment  against  the  mortgagor  for 
any  deficiency,  which  judgment  he  may  satisfy  by  a  foreclos- 
ure of  the  mortgage  given  to  secure  the  notes  taken  as  col- 
lateral security.  McArthur  v.  Magee,  114  Cal.  126  (45  Pac 
Rep.  1068).  The  personal  judgment  for  a  deficiency  due  on 
a  mortgage  after  a  sale  of  the  premises  cannot  be  adjudged  a 
lien  on  other  lands,  prior  to  other  judgment  liens,  unless  the 
insolvency  of  the  defendant  is  shown.  Howard  v.  Devol^  15 
Wash.  270  (46  Pac.  Rep.  286).     When  after  foreclosure  of 
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his  mortgage  there  remains  a  deficiency  due  the  mortgagee  he 
may  maintain  an  action  for  damages  against  one  who  has 
removed  buildings  from  the  premises  which  were  subject  to 
the  lien  of  the  mortgage,  and  recover  the  difference  between 
the  value  of  the  land  with  and  without  the  buildings  to  the 
extent  necessary  to  satisfy  his  mortgage  debt.  Heath  v. 
Haile,  45  S.  C.  642  (24  S.  E.  Rep.  800).  Citing,  Lavenson 
V.  Soap  Co.,  80  Cal.  245  (22  Pac.  Rep.  184;  18  Am.  St.  Rep 
147)  ;    Van  Pelt  v.  McGraw,  4  N.  Y.  110. 

Sec.  587.  Alloivance  of  attorney's  fees  in  foreclos- 
ure proceedings.  A  provision  in  a  mortgage  for  the  allow- 
ance of  attorney's  fees  in  case  it  becomes  necessary  to  employ 
an  attorney  to  collect  the  debt,  or  in  case  of  foreclosure  of  the 
mortgage  in  a  particular  manner,  may  be  enforced.  Wells  v. 
American  Mortg.  Co.,  109  Ala.  480  (20  So.  Rep.  186). 
Where  an  overdue  mortgage  provides  for  attorney's  commis- 
sions in  case  of  a  suit  on  the  same,  a  previous  demand  of  pay- 
ment is  not  necessary  to  their  recovery.  Walter  v.  Dickson, 
175  Pa.  204  (84  Atl.  Rep.  646).  Attorney's  fees  are  in  the 
nature  of  a  penalty  and  their  enforcement  is  within  the  court's 
control,  in  the  exercise  of  its  powers,  Wilson  v.  Ott,  178 
Pa.  258  (84  Atl.  Rep.  28;  51  Am.  St.  Rep.  767).  Where 
the  mortgage  provides  for  the  recovery  of  a  certain  per  cent,  of 
the  amount  due  as  attorney's  fees  it  is  the  duty  of  the  court  to 
make  the  allowance  accordingly,  Haywood  v.  Miller,  14 
Wash.  660  (45  Pac.  Rep.  807)  ;  and  where  the  note  provides, 
for  an  attorney's  fee  of  10  per  cent,  the  excessiveness  of  such  a  fee 
can  not  be  questioned.  Cooper  v.  Bank  of  Indian  Territory. 
4  Okla.  682  (46  Pac.  Rep.  475).  Where  a  note  and  mort- 
gage  specify  that  a  given  sum  is  to  be  included  as  attorney's 
fees  in  the  decree  in  case  of  foreclosure,  the  introduction  of 
these  instruments  in  evidence  in  such  an  action  is  sufficient  to 
authorize  a  decree  for  such  fees.  Ames  v.  Bigelow,  15  Wash« 
582  (46  Pac.  Rep.  1046).  Where  the  mortgagor  by  his 
obligations  agrees  to  pay  counsel  fees  and  the  complaint 
for  foreclosure  is  signed  by  one  as  attorney  for  the  plaintiff,  a 
judgment  for  reasonable  attorney's  fees  will  not  be  disturbed 
because  the  plaintiff  did  not  allege  and  prove  the  employment 
•of  the  attorney.   Aveay  v.  Maude,  112  Cal.  565  (44  Pac.  Rep* 
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1020).  An  action  by  the  mortgagor  under  Minn.  Gen.  Stat. 
1894,  §  6052,  against  the  owner  of  the  mortgage  to  recover 
the  costs,  disbursements  and  attorney's  fees  included  in  the 
foreclosure  sale,  where  an  affidavit  provided  for  by  §  6051  has 
not  been  filed,  is  not  limited  to  a  time  within  one  year,  the  one 
year  limitation  applying  only  where  the  mortgagor  seeks 
to  recover  the  penalties  embraced  in  §  6052.  Brown  v.  Bakery 
65  Minn.  188  (67  N.  W.  Rep.  793).  Minn.  Gen.  Stat.  1894, 
§  6051,  held  mandatory.  Brown  v.  Baker ^  65  Minn.  188  (67 
N.  W.  Rep.  798)  ;  Larocque  v.  Chapel,  68  Minn.  517  (65  N. 
W.  Rep.  941).  These  cases  follow  cases  epitomized  in  Vol. 
IV,  §  550,  page  554. 

Sec.  588.  Appointment  of  receiver  in  foreclosure 
proceedings.  Upon  the  foreclosure  of  a  mortgage  containing 
no  stipulation  as  to  the  right  of  possession,  it  is  held  under 
Neb.  Code  Civ.  Proc,  §  266,  authorizing  the  appointment  of 
a  receiver  "in  an  action  for  the  foreclosure  of  a  mortgage, 
when  the  mortgaged  property  is  in  danger  of  being;  lost, 
removed,  or  materially  injured,  or  is  probably  insufficient  to 
discharge  the  mortgage  debt,"  that  the  plaintiff  is  entitled  to 
the  appointment  of  a  receiver  to  take  charge  of  the  property 
and  collect  the  rents  and  profits,  pending  an  appeal  from  an 
order  confirming  the  foreclosure  sale,  when  it  is  disclosed  that 
the  mortgaged  property  is  "  probably  insufficient  to  discharge 
the  mortgage  debt,"  and  the  power  of  the  court  to  make  such 
appointment  is  not  aflfected  by  Neb.  Comp.  Stat.,  ch.  78,  §  55, 
providing  that  *'in  the  absence  of  stipulations  to  the  contrary 
the  mortgagor  of  real  estate  retains  the  legal  title  and  right  of 
possession  thereof."  Philadelphia  Mortg,  d:  Trust  Co.  v. 
Goos,  47  Neb.  804  (66  N.  W.  Rep.  848).  See  opinion  for 
collation  and  review  of  authorities.     See  Real  Actions. 

Sec.  580.  Counterclaims  and  cross-bills  in  foreclo- 
sure proceedings.  In  an  action  against  a  mortgagor  to  fore- 
close a  real  estate  mortgage  he  may  maintain  a  counterclaim 
against  the  plaintiff  for  the  wrongful  taking  of  personal  prop- 
erty under  a  chattel  mortgage  executed  to  secure  the  same 
debt  and  as  part  of  the  same  transaction.  McHardv.  Will'' 
iams,  8  S.  Dak.  881  (66  N.  W.  Rep.  980 ;  59  Am.  St.  Rep, 
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766).  In  an  action  to  foreclose  a  purchase  money  mortgage, 
although  given  upon  land  other  than  that  purchased ,  the 
defendant  may  be  granted  relief  on  account  of  failure  of  title 
although  the  deed  purported  to  convey  a  fee  simple  estate,  but 
in  fact  conveyed  only  a  life  estate,  all  parties  acting  under  an 
erroneous  legal  conclusion.  Wilson  v.  O//,  178  Pa.  268  (84 
Atl.  Rep.  28;  61  Am.  St.  Rep.  767).  In  an  action  to  fore- 
close a  purchase  money  mortgage  the  vendee  may  claim  an 
allowance  for  waste  committed  by  the  vendor  remaining  in 
possession ;  and  he  may  also  claim  an  abatement  from  the 
mortgage  on  account  of  a  shortage  in  acreage  of  the  land  con- 
veyed, the  vendor  having  been  guilty  of  fraudulent  represen- 
tations as  to  the  amount  of  the  land.  McMichael  v.  Webster^ 
N.  J.  Eq.  (85  Atl.  Rep.  668).     A  cross  complaint 

by  a  defendant  judgment  creditor  claiming  priority  over  a 
mortgage,  must  allege  that  his  claim  was  a  lien  on  the  mort- 
gaged premises  at  the  time  of  the  execution  of  the  mortgage. 
Dudenhofer  v.  Johnson,  144  Ind.  681  (48  N.  E.  Rep.  868)- 
Applying  S.  C.  Code  Civ.  Proc,  §  296,  which  authorizes  a 
court  to  give  judgment  **  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defend- 
ants, and  it  may  determine  the  ultimate  rights  of  the  parties 
on  each  side  or  between  themselves ;  and  it  may  grant  the 
defendant  any  affirmative  relief  to  which  he  maybe  entitled,** 
it  is  held  that  an  answer  by  a  second  mortgagee  who  is  a 
defendant,  when  duly  served  on  the  defendant's  mortgagor, 
may  be  treated  as  a  cross  bill  and  foreclosure  of  such  second 
mortgage  may  be  decreed  against  the  land  described  in  the 
complaint  as  well  as  other  lands,  and  a  judgment  rendered  for 
deficiency,  where  plaintiff's  rights  would  not  be  prejudiced. 
Phillips  V.  Anthony,  47  S.  C.  460  (25  S..E.  Rep.  294). 

Sec.  500.  Adjudication  of  adverse  claims  of  third 
parties  in  foreclosure  proceedings.  Where  the  action  to 
foreclose  a  mortgage  is  against  the  mortgagor  and  others 
claiming  to  hold  the  legal  title  the  priority  of  such  title  may- 
be determined.  Pennsylvania  Mortg^  Inv,  Co.  v.  Gilbert^ 
13  Wash.  j684  (46  Pac.  Rep.  43) .  Where  a  third  party  claim- 
ing the  property  under  a  tax  title  is  made  a  defendant,  and 
such  title  cannot  be  litigated  in  the  foreclosure  suit  it  is  pro*- 
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per  to  dismiss  the  action  as  to  him.  Shafer  v.  TTwmfson^  109 
Mich.  406  (67  N.  W.  Rep.  511).  Where  after  one  intervenes 
in  foreclosure  proceedings  and  claims  a  superior  interest  in 
part  of  the  lands  to  be  affected,  the  complaint  is  so  amended 
as  to  exclude  such  lands,  the  intervener  has  no  interest  in  the 
proceedings  and  his  petition  may  be  dismissed.  Murphy  v. 
Cannon,  18  Mont.  848  (45  Pac.  Rep.  216). 

An  independent  claim  of  paramount  title  held  adversely 
to  the  mortgagee  and  mortgagor  cannot  be  properly  litigated 
in  a  foreclosure  suit,  and  where  one  claiming  such  title  is,  for 
other  reasons,  a  necessary  party  he  may  have  such  claim 
exempt  from  the  operation  of  the  decree.  Wells  v.  American 
Mortg.  Co.,  109  Ala.  480  (20  So.  Rep.  186).  The  court  say : 
*^  The  estate  or  interest  in  the  lands  which  is  drawn  within 
the  operation  of  the  suit,  which  will  be  affected  and  bound  by 
the  decree,  is  the  estate  created  and  passing  by  the  mortgage, 
or  estates  or  interests  subsequently  acquired  by  the  mortgagor, 
inuring  by  way  of  estoppel  to  the  benefit  of  the  mortgagee. 
Prior  or  subsequent  incumbrancers  are  proper  parties,  for  they 
do  not  hold  or  claim  in  hostility  to  the  title  of  the  mortgagor ; 
they  claim  under  and  through  him.  But  parties  claiming  by 
independent,  distinct  titles,  adversely  to  the  mortgagor  and 
mortgagee,  are  not  proper  parties.  The  suit  cannot  be  prop- 
erly constituted  for  the  purpose  of  litigating  such  titles.  The 
parties  in  whom  they  reside  derive  from  them  no  rights  or 
interests  the  decree  of  foreclosure  can  affect,  and  are  without 
right  to  resist  its  rendition.  2  Jones,  Mortg.,  §  1440;  City 
and  County  of  San  Prancisco  y.  Law  ton,  18  Cal.465  (79  Am. 
Dec.  187) ;  Randle  v.  Boyd,  78  Ala.  282 ;  Lyon  v.  Pawel,  78 
Ala.  851 ;  Hambrick  v.  Russell,  86  Ala.  199  (5  So.  Rep.  298)  ; 
Boiling \.  Pace,  99  Ala.  607  (12  So.  Rep.  796)." 

Sec.  501.  Foreclosure  against  deceased  mortgagor 
— Filing  claim  against  estate.  Where  the  mortgagor  is 
deceased,  a  complaint  alleging  the  due  filing  of  a  claim  for  the 
mortgage  debt  against  his  estate,  which  was  approved  and 
allowed,  is  sufficient  upon  demurrer,  and  taxes  and  insurance 
paid  by  the  mortgagee,  as  authorized  by  the  mortgage,  subse* 
quent  to  the  allowance  of  the  claim  against  the  estate  may 
properly  be  included  in  the  decree  of  foreclosure.     Humboldi 
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Sav,  d  Z.  Soc.  V.  Burnham^  111  Cal.  848  (48  Pac.  Rep.  971). 
A  statute  (Cal.  Code  Civ.  Proc,  §  1500)  requiring  all  claims 
against  a  decedent  to  be  presented  against  his  estate  for  allow- 
ance before  any  action  can  be  maintained  thereon ,  does  not 
apply  to  a  mortgage  eusting  on  land  when  purchased  by  the 
decedent  and  for  which  he  was  in  no  way  personally  liable. 
Ryany.  Holliday,  110  Cal.  885  (42  Pac.  Rep.  891).  Under 
S.  Dak.  Comp.  Laws,  §  5790,  with  the  exception  of  a  defi« 
ciency  found  to  exist  after  a  foreclosure  sale,  it  is  not  necessary 
to  present  to  an  administrator  a  claim  secured  by  mortgage 
upon  the  real  property  of  a  decedent.  Kelsey  v.  Welch^%  S. 
Dak.  255  (66  N.  W.  Rep.  890).  Construing  Mills'  Ann. 
Colo.  Stat.,  §  4780,  which  provides  that  all  claims  against  a 
decedent's  estate  ''  not  exhibited  within  one  year,  shall  be  for* 
ever  barred,  unless  such  creditor  shall  find  other  estates  of  the 
deceased  not  inventoried,"  and  §  4788,  providing  that  a  cred- 
itor who  has  a  claim  secured  by  mortgage  shall  not  be  allowed 
to  foreclose  his  mortgage  '*  within  one  year  from  the  death  of 
the  testator  or  intestate,  unless  by  the  permission  of  the  county 
court  having  charge  of  the  estate,  and  in  no  event  until  their 
debts  or  claims  have  been  first  proved  and  allowed  by  such 
court,"  it  is  held  that  §  4780  does  not  apply  to  claims  secured 
by  mortgage,  and  under  §  4783  a  mortgage  claim  may  be  fore* 
closed  if  it  has  been  presented  while  the  estate  was  in  process 
of  administration  although  after  the  expiration  of  the  year. 
Sullivan  v.  Sheets,  22  Colo.  158  (48  Pac.  Rep.  1012).  CaL 
Code  Civ.  Proc,  §  1497,  applied — filing  of  mortgage  claim 
against  decedent's  estate.  Consolidated  Nat.  Bank  v.  Hayes^ 
112  Cal.  75  (44  Pac.  Rep.  469). 

Sec.  592.  Rights  of  prior  incumbrancers.  Where  the 
holder  of  a  prior  mortgage  is  not  made  a  party  to  an  action  to 
foreclose  a  junior  mortgage  his  rights  are  not  affected  by  any 
decree  rendered  therein.  Ferguson  v.  Tarhoxy  8  Kan.  App. 
656  (44  Pac.  Rep.  905).  Where  a  junior  mortgagee  who  has 
full  knowledge  of  the  existence  of  a  first  and  prior  mortgage 
on  the  premises  brings  an  action  to  foreclose  his  mortgage, 
making  a  senior  mortgagee  a  party  or  serving  him  with  notice 
only  by  publication,  causes  an  erroneous  decree  to  be  entered 
foreclosing  his  mortgage  and  directing  that  the  proceeds  of 
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the  sale  to  be  first  applied  to  the  payment  of  his  debt,  and 
barring  the  holder  of  the  first  mortgage,  such  judgment  may  be 
set  aside  upon  timely  application  by  the  senior  mortgagee,  and 
where  the  premises  were  worth  more  than  the  amount  of  hi& 
mortgage  and  have  passed  into  the  hands  of  an  innocent  pur- 
chaser, he  may  maintain  an  action  against  the  second  mort- 
gagee for  the  amount  of  his  claim.  Mortgage  Trust  Co.  v. 
Cowles,  8  Kan.  App.  656  (45  Pac.  Rep.  605). 

Sec.  503.  Rights  of  junior  incumbrancers.  A  junior 
lienholder  may  show  that  the  obligation  secured  by  the  mort- 
gage has  been  fully  paid  and  that  the  mortgage  has  been  kept 
outstanding  in  order  to  defeat  his  lien.  McGillivray  v. 
McGillivray,  9  S.  Dak.  187  (G8  N.  W.  Rep.  816).  A  junior 
mortgagee  in  a  foreclosure  case,  who  does  not  pray  for  a  fore- 
closure, is  entitled  only  to  a  decree  fixing  his  priority,  and 
directing  distribution  in  case  of  sale  accordingly.  Seeley  v. 
Wickstrom,  49  Neb.  780  (68  N.  W.  Rep.  1017).  A  junior 
mortgagee  cannot,  in  case  of  insolvency  of  the  debtor,  plead 
usury  against  a  prior  incumbrance,  Stickney  v.  Moore^  108 
Ala.  590  (19  So.  Rep.  76)  ;  and  he  is  not  entitled  to  the  reversal 
of  a  decree  foreclosing  a  prior  mortgage  on  account  of  excess- 
ive interest  where  the  property  failed  to  bring  the  amount  due 
the  plaintiff  aside  from  such  interest ;  or  for  an  allowance  of 
attorneys'  fees  which  was  less  than  the  amount  stipulated  for 
in  the  mortgage.  Primley  v.  Shirk,  168  111.  889  (45  N.  E. 
Rep.  247).  A  junior  mortgagee,  who  has  not  been  made  a 
party  to  the  proceeding  foreclosing  the  senior  mortgage,  has 
thereafter  a  right  to  redeem  from  such  senior  mortgage,  and  a 
court  cannot  deny  him  this  right  because  its  exercise  would  be 
unprofitable.  Cram  v.  Cottrdi,  48  Neb.  646  (67  N.  W.  Rep. 
452;  58  Am.  St.  Rep.  714).  The  right  of  a  junior  incum- 
brancer to  foreclose  his  mortgage  and  have  a  sale  of  the  land 
is  not  defeated  by  a  prior  foreclosure  of  a  senior  mortgage  and 
sale  thereunder,  the  purchaser  taking  possession,  of  which  he 
had  no  notice,  although  the  amount  of  the  prior  mortgage  far 
exceeds  the  value  of  the  land.  Denton  v.  Ontario  Co,  Nat. 
Bank,  150  N.  Y.  126  (44  N.  E.  Rep.  781).  While  a  Junior 
mortgagee  cannot,  by  purchase  at  a  tax  sale,  acquire  a  title 
which  shall  defeat  the  lien  of  a  senior  incumbrancer,  yet  he 
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may  do  this  by  taking  a  conveyance  from  one  who  has  a  com- 
plete and  perfect  tax  title  to  the  premises,  no  fraud  or  collu- 
sion appearing  in  the  transaction.  Safe- Deposit  i&  Trust  Co, 
V.  Wickhem,  9  S.  Dak.  841  (69  N.  W.  Rep.  14;  62  Am.  St. 
Rep.  878). 

Sec.  694.  Marshalling  securities.  Where  a  second 
mortgagee  holding  the  legal  title  as  such,  at  the  instance  of  the 
mortgagor  conveys  a  portion  of  the  premises  to  another  who 
is  acquainted  with  all 'the  facts,  he  is  entitled  to  have  such 
portion  sold  first  upon  foreclosure  of  the  first  mortgage. 
Siulb  V.  Ainslie,  14  Wash.  5C7  (45  Pac.  Rep.  157).  Subse- 
quent  lienholders  made  parties  to  an  action  to  foreclose  a  mort- 
gage given  by  their  debtor  in  good  faith  to  secure  the  debt  of 
another  cannot  require  the  plaintiff  to  enforce  his  obligation 
against  the  principals  thereon  before  selling  the  mortgaged 
property.  Webber  v.  Webber,  109  Mich.  147  (66  N.  W.  Rep. 
960).  Where  a  mortgagor  conveyed  the  land  and  received 
the  purchase  money  under  an  agreement  to  apply  it  to  the  dis- 
charge of  the  mortgage  but  instead  of  doing  so  took  from  the 
mortgagee  a  written  acknowledgment  of  the  payment  of  the 
debt  and  a  release  of  the  lien,  in  consideration  of  which  the 
mortgagor  executed  a  new  note  to  the  mortgagee  for  the  debt, 
which  was  secured  by  a  valid  mortgage  on  his  wife's  separate 
estate,  in  a  suit  by  the  mortgagee  to  foreclose  the  original 
mortgage  the  grantee  is  entitled  to  have  the  property  covered 
by  the  second  mortgage  first  sold  to  satisfy  the  debt.  Alerritt 
y.  Freiberg,        Tex.  Civ.  App.  (85  S.  W.  Rep.   885). 

Citing,  Beaver  v.  Beaver,  28  Pa.  St.  167 ;  Ardesco  Oil  Co. 
V.  North  American  Oil d  Min.  Co.,  66  Pa.  St.  875;  Bishop 
V.  Day,  18  Vt.  81  (87  Am.  Dec.  582) ;  Hays  v.  Ward,  4 
Johns.  Ch.  128  (8  Am.  Dec.  554)  ;  King  v.  Baldwin,  2 
Johns.  Ch.  584;  17  Johns.  884  (8  Am.  Dec.  415) ;  Norton  v. 
Reid,  11  S.  C.  598;  White  v.  Schurer,  4  Baxt.  28;  Stephen- 
son  V.  Tarverners,  9  Grat.  898 ;  Dempsey  v.  Bush,  18  Ohio 
St.  876;  Rowan  v.  Manufacturing  Co,,  88  Conn.  11. 

Sec.  505.  Sale  under  decree  of  foreclosure.  A 
plaintiff  in  a  judgment  of  foreclosure  has  not  such  exclusive 
control  thereof  as  will  preclude  the  court  ordering  a  sale  to  be 
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made  thereunder,  over  his  objection,  upon  motion  of  other 
parties  interested.  Thomas  v.  San  Diego  College  Co,^  111 
Cal.  858  (48  Pac.  Rep.  965).  An  administrator  foreclosing 
a  mortgage  given  bis  decedent  may,  for  the  protection  of  his 
estate,  purchase  the  property  at  the  foreclosure  sale.  Briggs 
V.  Chicago^  K.  it  W.  R.  Co.,  56  Kan.  526  (48  Pac.  Rep. 
1181).  It  is  not  necessary  to  advertise  the  adjournment  of  a 
sale  where  it  is  made  at  the  mortgagor's  request  upon  sufficient 
notice  given.  Stevenson  v.  Dana,  166  Mass.  168  (44  N.  E. 
Rep.  128).  In  the  absence  of  some  valid  reason  therefor  a 
sale  in  parcels  will  not  be  decreed,  no  stipulation  to  that  effect 
being  in  the  mortgage.  Montague  v.  Raleigh  Sav.  Banky 
118  N.  C.  288  (24  S.  E.  Rep.  6).  111.  Rev.  Stat.,  ch.  77,  § 
12,  applied — sale  in  parcels  or  in  solido.  Field  v.  BrokaWy 
169  111.  560  (42  N.  E.  Rep.  877).  "  The  provisions  of  the 
statute  requiring  the  sheriff  to  deduct  from  the  real  value  of 
lands  levied  upon  the  amount  of  the  liens  and  incumbrances 
prior  to  that  of  the  mortgage  which  the  property  is  ordered 
sold  to  satisfy,  being  for  the  sole  benefit  of  the  plaintiff,  the 
defendant,  owner  of  the  equity,  cannot  be  heard  to  object  to 
the  confirmation  of  the  sale  because  such  liens  and  incum- 
brances were  not  deducted  in  making  the  appraisement.  "^ 
American  Inv.  Co.  w.  McGregor,  4&  Neb.  779  (67  N.  W. 
Rep.  785),  following  Smith  v.  Foxvjorthy,  89  Neb.  214  (57  N. 
W.  Rep.  994). 

Sec.  596.  Notice  of  foreclosure  sale. — Postpone- 
ment.  The  failure  of  the  notice  to  contain  the  names 
of  persons  made  parties. after  the  commencment  of  the  fore- 
closure proceedings  and  whose  names  did  not  appear  in 
the  final  decree  will  not  invalidate  the  sale.  Field  v. 
Brokav),  159  111.  560  (42  N.  E.  Rep.  877).  Mass.  Pub. 
Stat.,  ch.  181,  §  17,  providing  for  the  publication  of  a 
notice  of  a  foreclosure  sale  in  a  **  newspaper,  if  there 
is  any,  published  in  the  town  wherein  the  mortgaged  prem- 
ises are  situated,"  does  not  apply  to  a  newspaper  which  is 
printed  in  another  town  as  one  of  a  number  of  papers  hav* 
ing  the  same  contents  except  different  headings  and  date  lines» 
and  which  has  no  office  of  its  own  in  the  town  where  the 
mortgaged  premises  are.     Rose-v,  Fall  River  Five  Cent  Sav^ 
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Bank^  166  Mass.  278  (48  N.  E.  Rep.  98).  An  objection  that 
the  notice  of  the  sale  was  not  published  in  a  newspaper  such 
as  is  designated  by  law  for  the  publication  of  like  notices, 
cannot  be  made  after  the  confirmation  of  the  sale,  in  accord- 
ance with  an  order  of  the  court  that  the  report  of  sale  would 
be  confirmed  unless  objections  were  made  within  a  specified 
time.  Minchrod  v.  Ullmann,  168  111.  25  (44  N.  E.  Rep.  864) . 
The  existence  of  a  general  business  depression  resulting  in  a 
depreciation  of  property  will  not  justify  a  court  in  suspending 
the  sale  of  mortgaged  premises  under  a  decree  of  foreclosure 
at  the  request  of  the  plaintiff  and  over  the  objections  of  other 
interested  parties.  Thomas  v.  San  Diego  College  Co.^  Ill 
Cal.  858  (48  Pac.  Rep.  965).  Citing,  McGown  v.  Sanford^ 
9  Paige  290;  Astor  v.  Romayne^  1  Johns.  Ch.  810. 

Sec.  597.  Application  of  proceeds  of  foreclosure 
sale.  The  court  may  properly  order  the  surplus  to  be  applied 
to  the  payment  of  costs  adjudged  against  the  defendant  in 
foreclosure,  there  being  no  second  mortgagees  claiming  it. 
Field  V.  Brokav),  159  111.  560  (42  N.  E.  Rep.  877).  An 
amount  bid  by  the  mortgagee  at  a  foreclosure  sale  in  addition 
to  the  mortgage  debt,  under  the  erroneous  belief  that  it  was 
required  to  pay  the  sheriff's  fee  for  making  the  sale,  will  be 
surplus  for  which  the  sheriff  must  account  to  the  mortgagor ; 
and  a  county  to  which  surplus  money  arising  from  a  fore- 
closure sale  has  been  paid  by  the  sheriff  under  the  erroneous 
belief  that  the  county  could  claim  it  as  fees  may  be  compelled 
to  restore  it  to  the  mortgagor.  Soderberg  v .  King  Co,^  15 
Wash.  194  (45  Pac.  Rep.  785;  55  Am.  St.  Rep.  878;  88  L. 
R.  A.  670).  A  mortgage  on  lands  does  not  secure  the  pay- 
ment of  a  purchase  money  note  given  by  the  mortgagor  for 
machinery  located  thereon,  purchased  by  him  upon  conditional 
sale,  although  such  note  was  paid  by  the  mortgagee  at  the 
mortgagor's  request ;  but  where,  upon  foreclosure  sale,  such 
machinery  is  sold  with  the  land  and  enhances  the  price 
received  to  the  extent  of  such  note  a  junior  mortgagee  cannot 
complain  of  the  application  of  the  proceeds  to  the  payment  of 
such  note.  Butler  v.  Adler- Goldman  Com,  C(?.,  62  Ark.  445 
(85  S.  W.  Rep.  1110).  Neb.  Code,  Civ.  Proc,  §§  498,  507, 
518,  applied^-duty  of  officer  as   to  disposition  of    proceeds 
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of  sale.     Fire  Ass'n  v.  Ruby,  49  Neb.  584  (68  N.  W.  Rep. 
989). 

Sec.  598.  Foreclosure  sales — ^Validity — Enjoining 
:and  setting  aside.  A  foreclosure  sale  without  appraisement 
4LS  required  by  Ky.  Gen.  Stats.,  ch.  88,  Art.  12,  §  1,  is  void. 
Meddis  V.  Fenley,  98  Ky.  482  (88  S.  W.  Rep.  197).  Where 
several  pieces  of  property  are  involved  in  a  foreclosure  sale  and 
it  appears  that  each  sold  for  the  required  statutory  proportion 
of  its  appraised  value,  the  sale  cannot  be  set  aside  because  in 
making  the  appraisement  the  appraisers  added  together  the 
valuations  of  the  several  pieces  of  property  and  deducted 
from  the  aggregate  sum  the  incumbrances.  American  Inv, 
Co.  v.  McGregor,  48  Neb.  779  (67  N.  W.  Rep.  785).  Where 
a  decree  of  foreclosure  directs  that  the  mortgaged  property  be 
sold  by  a  master  therein  named,  a  sale  by  the  sheriff  to  satisfy 
said  decree  under  an  order  subsequently  issued  by  the  clerk  is 
voidable  at  most,  and  such  irregularity  is  cured  by  an  order  of 
confirmation  regularly  made.  Link  v,  Connelly  48  Neb.  574 
(67  N.  W.  Rep.  475).  A  sale  otherwise  regular  and  fair  will 
not  be  set  aside  on  account  of  the  failure  of  the  property  to 
bring  as  much  as  was  bid  at  a  prior  sale  which  was  not  con* 
snmmated  on  account  of  the  mortgagor's  fault.  Stevenson  v. 
Dana,  166  Mass.  168  (44  N.  E.  Rep.  128).  The  naming  of  a 
defendant  in  the  foreclosure  proceedings  as  **  Cornelia"  F. 
instead  of  ''  Cornelius  "  F.  will  not  invalidate  the  sale,  no 
injury  appearing  to  have  resulted  therefrom.  Field  v.  Brokaw^ 
159  111.  660  (42  N.  E.  Rep.  877).  If  a  mortgage  does  not 
reserve  a  homestead  in  land  a  foreclosure  sale  thereunder  will 
not  be  enjoined  in  order  that  a  homestead  may  be  allotted, 
«ince  the  mortgagor  could  assert  this  right  in  any  surplus 
money  arising  from  the  sale.  Montague  v.  Raleigh  Sav,  Bank, 
118  N.  C.  288  (24  S.  E.  Rep.  6).  A  foreclosure  sale  cannot 
be  enjoined  on  account  of  matters  which  the  court  rendering 
the  decree  of  the  foreclosure  had  jurisdiction  of  and  did 
decide.  McKinley-Lanning  Loan  dc  T.  Co,  v.  Bassett,  5 
Kan.  App.  469  (46  Pac,  Rep.  999).  A  purchaser's  title  is 
not  affected  by  the  failure  of  the  special  execution  upon  a 
foreclosure  decree  or  the  officer's  return  thereon  to  refer  to  the 
owner  of  the  equity  of  redemption,  a  purchaser  of  the  prop- 
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erty  subsequent  to  the  mortgage,  the  mortgage  having  been 
foreclosed  as  to  him  by  a  supplemental  decree.  ^  Flickinger  v. 
Omaha  Bridge  rf  T.  Ry.  Co.y  98  la.  588  (6*7  N.  W.  Rep, 
872).  A  sale  cannot  be  set  aside  on  account  of  matters 
involving  the  validity  of  the  mortgage  and  which  could  have 
been  properly  litigated  in  the  foreclosure  proceedings.  HaseU 
tine  V.  Gillcland,  2  Kan.  App.  456  (48  Pac.  Rep.  88).  A 
mortgagee  is  not  entitled  to  have  her  foreclosure  sale  set  aside 
on  account  of  loss  resulting  to  her  from  the  mistaken  ideas  of 
her  attorney,  at  the  time  the  property  was  bid  in,  as  to  the 
location  of  the  buildings  thereon,  no  fraud  or  bad  faith  on  the 
part  of  others  interested  in  the  sale  being  shown.  Marx  v. 
Smith,  111  Mich.  125  (69N.  W.Rep.  150).  Whereadefend- 
ant  debtor  had  no  actual  notice  of  the  foreclosure  sale  of  his 
property  at  which  it  was  bid  in  at  about  one-tenth  its  value, 
and  he  had  reason  to  believe  that  the  plaintiff  would  bid  at 
least  the  amount  of  his  decree,  he  may  have  such  sale  vacated 
and  a  resale  ordered,  even  after  its  confirmation,  security  being 
given  that  a  bid  will  be  made  sufficient  to  pay  plaintiff's  claim. 
Kirhy  v.  Ramsey,  9  S.  Dak.  197  (68  N.  W.  Rep.  828).  One 
who  is  made  a  defendant  with  other  lien  holders  to  an  action 
to  foreclose  a  mortgage  and  through  his  attorney  fixes  the  rank 
of  his  lien  by  an  agreement,  although  different  from  what  the 
law  would  give  it,  cannot  have  a  sale  made  under  a  decree  in 
accordance  with  such  agreement  set  aside  on  account  of  mis- 
take in  his  attorney's  judgment.  Rx  parte  Jones,  47  S.  C. 
893  (25  S.  E.  Rep.  285).  A  suit  by  one  to  set  aside  a  fore- 
closure sale  made  under  a  mortgage  executed  by  him  and  his 
wife  for  the  reason  that  the  land  was  not  sold  in  parcels  is  in 
the  nature  of  a  bill  to  redeem  to  which  she  is  a  necessary 
party ;  and  they  must  offer  to  pay  the  mortgage  debt  or  sub- 
mit to  a  sale  of  the  property  in  parcels  for  such  payment. 
Hawes  v.  Detroit  Fire  £  M.  Ins.  Co.,  109  Mich.  284  (67  N. 
W.  Rep.  829).  Particular  facts  held  insufficient  to  set  aside 
a  foreclosure  sale  on  account  of  an  arrangement  between  the 
parties  interested  which  was  alleged  to  have  had  the  effect  of 
preventing  bidding.  Rx  parte  Lancaster,  46  S.  C.  274  (24 
S.  £.  Rep.  195).  As  to  setting  aside  sales  for  inadequacy  of 
price,  see  Judicial  Sales. 
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Sec.  599.  Title,  rights  and  liabilities  of  purchaser 
at  foreclosure  sale.  The  foreclosure  of  a  mortgage  relates 
back  to  the  date  of  the  execution  and  delivery  of  the  -mort- 
gage, and  operates  to  transfer  to  the  purchaser  at  the  sale  the 
entire  estate  and  interest  which  the  mortgagor  had  at  the  date 
of  the  delivery  of  the  mortgage,  or  at  any  subsequent  date. 
Kuhnert  v.  Conrad,  6  N.  Dak.  215  (69  N.  W.  Rep.  185). 
The  title  of  a  bonajide  purchaser  for  value  at  a  foreclosure 
sale  had  upon  a  decree  which  was  voidable  between  the 
parties,  cannot  be  collaterally  attacked.  Dunn  v.  Dunn^  114 
Cal.  210  (46  Pac.  Rep.  5).  A  purchaser  at  a  foreclosure  sale 
is  entitled  to  the  growing  crops  raised  upon  th6  land  by  a  ten« 
ant  of  the  mortgagor  who  leases  with  notice  of  the  mortgage, 
after  condition  broken,  without  consent  of  the  mortgagee. 
Reed  v.  Swan,  188  Mo.  100  (84  S.  W.  Rep.  488).  Growing 
crops  planted  by  a  lessee  after  the  decree  of  foreclosure  were 
held  to  pass  to  the  purchaser  although  the  lessee  was  not 
made  a  party  to  the  foreclosure  proceedings  and  had  mort- 
gaged  the  crops  to  a  third  person.  Shockey  v.  yohniz,  2  Kan. 
App.  488  (48  Pac.  Rep.  998).  As  against  a  tenant  in  pos- 
session at  the  time  of  their  commencement  who  has  not  been 
made  a  party  to  the  foreclosure  proceedings,  a  purchaser 
acquires  no  greater  right  than  the  mortgagor  had.  Wheat  v. 
Brown,  8  Kan.  App.  481  (48  Pac.  Rep.  807).  When,  after 
a  default  in  a  mortgage,  the  mortgagee  in  apparent  good  faith 
makes  a  void  foreclosure,  and,  after  the  year  to  redeem,  the 
purchaser  at  the  foreclosure  sale  takes  possession  under  color 
of  the  foreclosure  proceedings,  he  is  a  mortgagee  in  posses- 
sion, and  entitled  to  all  the  rights  of  such  a  mortgagee,  whether 
he  took  possession  with  or  without  the  consent,  either  express 
or  implied,  of  the  mortgagor.  Such  a  purchaser  entering 
under  color  of  the  foreclosure  proceedings,  enters  adversely, 
not  by  the  consent  of  the  mortgagor,  and  continues  to  hold 
adversely  from  the  time  he  enters ;  the  statute  of  limitations 
begins  to  run  in  his  favor  at  that  time,  and  his  possession  for 
the  period  given  by  the  statute  for  foreclosure  of  mortgages 
bars  the  right  to  redeem.  Backus  v.  Burke,  68  Minn.  272 
(65  N.W.  Rep.  459).  When  a  foreclosure  sale  is  made  under 
a  decree  providing  that  ''said  sale  will  be  subject  to  the  ap- 
proval of  said  superior  court,  and,  in  case  said  court  shall  not 
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approve  such  bid  as  shall  be  made,  the  bidder  Yfill  acquire  no 
rights  at  such  sale,"  the  highest  bidder  at  such  sale  has  no 
right  to  resist  an  application  for  a  resale  made  by  the  parties 
interested  in  the  property.  Central  Trust  Co.  v.  Gate  City 
Elec.  St.  Ry.  Co.,  96  la.  646  (65  N.  W.  Rep.  982).  A  pur- 
chaser  at  a  foreclosure  sale,  as  against  a  co-tenant  of  the 
mortgagor,  acquires  only  the  title  of  the  mortgagor,  although 
the  mortgage  assumes  to  convey  the  entire  fee.  McMahill  v. 
Torrence,  168  111.  277  (46  N.  E.  Rep.  269).  Where  one  to 
whom  a  mortgage  note  is  pledged  causes  a  foreclosure  sale  and 
becomes  the  purchaser  thereat,  after  notice  to  the  pledgor  that 
he  would  not  bid  the  land  any  higher  than  was  necessary  to 
protect  his  claim,  he  is  not  liable  to  the  pledgor  for  a  profit 
realized  from  a  subsequent  sale  of  the  land.  Plucker  v. 
Teller,  174  Pa.  629  (84  Atl.  Rep.  208;  62  Am.  St.  Rep. 
825). 

Sec.  600.  Foreclosure  by  advertisement.  Minn. 
Gen.  Stat.  1894,  §§  1619,  6046,  do  not  authorize  a  mortgagee 
after  a  foreclosure  of  his  mortgage  by  advertisement,  and  a 
sale  of  the  mortgaged  premises,  to  pay  taxes  due  thereon  at 
the  date  of  the  sale,  and  reimburse  himself  for  the  amount  so 
paid  from  the  proceeds  of  the  sale  of  the  premises.  Wyatt  v. 
Siuimhy,  65  Minn.  587  (68  N.  W.  Rep.  109).  In  construing 
Minn.  Gen.  Stat.  1894,  §  6051,  requiring  that  the  party  fore- 
closing a  mortgage  shall  make  and  file  an  affidavit  of  costs  and 
disbursements  **  within  ten  days  after  foreclosure,"  it  is  held 
that  the  ten  days  begin  to  run,  not  from  the  day  the  property 
is  offered  for  sale  and  struck  off  to  the  purchaser,  but  from  the 
time  the  foreclosure  sale  is  completed  by  the  execution  and 
recording  of  the  certificate  of  sale ;  and  although  g  6088  of  the 
statute  requiring  that  the  certificate  of  sale  shall  be  executed 
and  filed  within  twenty  days  after  sale  may  be  merely  directory 
as  to  time,  yet  as  the  provision  as  to  filing  the  affidavit  of 
costs  and  disbursements  is  mandatory,  a  party 'cannot  extend 
the  time  for  filing  such  affidavit  by  failing  to  procure  and  file 
his  certificate  within  twenty  days  after  sale.  Larocque  v. 
C>5tf/^/,  68Minn,  517  (65  N.  W.  Rep.  941).  Minn.  Gen. 
Laws,  1878,  ch.  58,  concerning  foreclosure  of  mortgages  by 
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advertisement  held  constitutional.     Lynott  v.  Dickerman^  65 
Minn.  471  (67  N.  W.  Rep.  1148). 

Under  a  statute  requiring  publication  of  notice  of  sale  on 
foreclosure  of  property  by  advertisement  to  be  made  **for  six 
successive  weeks  at  least  once  in  each  week,"  the  first  publica- 
tion must  be  made  at  least  42  days  before  the  day  of  sale,  or  the 
foreclosure  proceedings  will  be  void ;  and  the  defect  arising 
from  a  failure  to  so  publish  the  notice  of  sale  cannot  be  cured 
by  retroactive  legislation.  Pinlayson  v.  Peterson^  5  N.  Dak. 
587(67  N.  W.  Rep.  953;  57  Am.  St.  Rep.  584;  83  L.  R.  A. 
532).  Applying  S.  Dak.  Comp.  Laws,  §  5415,  it  is  held  that 
mere  inaccuracies  in  the  notice  of  foreclosure  which  are  not 
calculated  to  be  misleading,  are  insufficient  to  invalidate  a  title 
acquired  thereunder,  when  the  recitals  of  said  notice  readily 
convey  to  the  mind  all  that  the  statute  requires  to  be  published. 
Iowa  Inv.  Co.  v.  Shepard,  8  S.  Dak.  882  (66  N.  W.  Rep. 
451).  An  advertisement  giving  notice  of  a  mortgage  sale 
under  a  power  contained  in  a  mortgage  is  sufficient  although 
the  mortgaged  premises  sold  are  described  in  it  no  more  par- 
ticularly than  as  being  the  premises  described  in  and  covered 
by  said  mortgage,  to- wit :  *'  Lot  ninety-eight  (98)  and  the 
westerly  thirty-five  (85)  feet  of  lot  one  hundred  (100),  on 
East  Fifth  street,  in  Duluth  Proper,  First  division,  according 
to  the  recorded  plat  thereof,  and  fractional  lot  number  three  (8) , 
and  the  westerly  ten  ( 10)  feet  of  fractional  lot  Number  four 
(4),  in  block  one  hundred  and  eight  (108) ,  in  Portland  division 
of  Duluth,  according  to  the  recorded  plat  thereof,"  provided 
the  plat  is  duly  recorded.  Bauman  v.  Granite  Sav,  Bank  dc 
T.  Co.,  66  Minn.  227  (68  N.  W.  Rep.  1074). 

Sec.  601.  Pow^er  of  sale.  Where  an  affidavit  for  a 
sale  under  a  power  recites  a  valid  reason  its  sufficiency  is  not 
affected  by  the  recital  of  an  additional  insufficient  reason. 
DaSilva  v.  Turner,  166  Mass.  407  (44  N.  E.  Rep.  582).  A 
power  of  sale- may  be  made  irrevocable  by  any  act  of  the 
grantor  where  the  instrument  expressly  stipulates  to  that  effect. 
Ray  V.  Hemphill,  97  Ga.  583  (25  S.  E.  Rep.  485).  As  to 
revocation  by  death,  see  Vol.  II,  §  462.  The  exercise  of  a 
power  of  sale  cannot  be  enjoined  on  account  of  usury  in  the 
transaction  unless  the  transaction  was  absolutely  void.    Brant' 
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ley  V-  Wood,  97  Ga.  755  (25  S.  E.  Rep.  499).  While  a  mort- 
gagee who  undertakes  to  execute  a  power  of  sale  is  bound  to 
exercise  good  faith,  and  to  carefully  guard  the  interest  of  the 
mortgagor,  yet  a  stranger  to  the  proceedings,  finding  them 
regular  in  form,  and  purchasing  in  good  faith,  for  a  valuable 
consideration,  is  not  affected  by  unfaithfulness  on  the  part  of 
the  mortgagee.  Da  Silva  v.  Turner,  166  Mass.  407  (44  N. 
E.  Rep.  582).  Where  a  power  of  sale  provided  that  in  case 
of  the  mortgagee's  death  his  "  legal  representatives  or  assigns  " 
are  authorized  to  make  the  sale,  and  after  the  sale  has  been 
made  his  ''  heirs,  executors,  administrators,  or  assigns "  are 
authorized  to  make  the  deed,  it  was  held  that  both  the  sale 
and  deed  could  be  made  by  the  mortgagee's  administrator. 
Stevens  v.  Shannahan,  160  111.  880  (48  N.  E.  Rep.  850). 
Although  a  mortgage  given  to  a  building  and  loan  association 
matures  upon  the  appointment  of  a  receiver  for  such  associa* 
tion  he  cannot  foreclose  under  a  power  of  sale  in  the  mortgage, 
the  association  alone  being  authorized  to  do  that.  Strauss  v. 
Carolina  Interstate  Bldg,  d  L.  Ass'n,  117  N.  C.  808  (28  S. 
E.  Rep.  450 ;  58  Am.  St.  Rep.  585).  See  opinion  for  discus- 
sion of  rules  for  adjusting  the  rights  of  borrowing  members 
in  building  and  loan  associations.  In  North  Carolina  it  is 
held  that  until  the  power  of  sale  is  exercised  the  legal  title 
remains  in  the  mortgagor  and  if  he,  before  such  power  is  exer- 
cised, divests  himself,  by  a  legal  conveyance,  of  all  his  right, 
title  and  interest  in  the  mortgaged  premises  there  is  nothing 
left  upon  which  such  power  can  be  exercised,  and  any  attempted 
exercise  of  it  becomes  utterly  nugatory.  In  such  a  case  the 
only  remedy  left  for  the  mortgagee  is  to  invoke  the  aid  of  a 
court  of  equity,  which,  by  bringing  in  the  purchaser  from  the 
mortgagor  as  a  party,  may  enforce  the  lien  of  the  mortgage  by 
a  sale  of  the  mortgaged  premises,  and  protect  the  rights  of  all 
concerned.  Team  v.  Baum,  47  S.  C.  410  (25  S.  E.  Rep.  275 ; 
58  Am.  St.  Rep.  898).  Where  a  mortgagor  is  in  position  to 
waive  an  irregularity  in  foreclosure  proceedings  under  a  power 
of  sale,  and  to  confirm  and  validate  a  sale  of  the  mortgaged 
premises  to  the  mortgagee  for  the  full  amount  of  the  debt, 
with  interest  and  all  costs, — there  being  no  person  except  the 
mortgagor  who  could  at  any  time  question  the  regularity  of 
the  sale, — and  the  mortgagor  has  within  a  reasonable  time 
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caused  a  deed  to  be  tendered  conveying  perfect  title  to  the 
mortgagee,  the  latter  cannot  insist  upon  the  invalidity  in  the 
foreclosure  proceedings,  repudiate  the  sale,  and  maintain  an 
action  to  recover  upon  the  mortgage  note.  Saxe  v.  Rice^  64 
Minn.  190  (66  N.  W.  Rep.  268).  Md.  Code,  Art.  66,  §  6, 
applied— sale  by  attorney — failure  to  file  notes.  Heidcr  v. 
Bladen,  88  Md.  242  (84  Atl.  Rep.  886). 

Sec.  602.  Sale  under  power — Notice — ^Validity — 
Setting  aside.  Notice  of  foreclosure  under  a  power  need  not 
state  the  names  of  those  who  have  acquired  an  interest  in  the 
estate  from  the  mortgagor  since  the  mortgagee's  title  accrued ; 
nor  need  it  state  for  what  breach  of  condition  the  land  is  sold. 
Da  Silva  v.  Turner,  166  Mass.  407  (44  N.  E.  Rep.  582). 
Where  a  mortgage  authorizes  a  sale  under  a  power,  ''after 
advertising"  in  case  of  default,  a  purchaser  of  the  mortgagor's 
equity  of  redemption  is  not  entitled  to  personal  notice  of 
the  sale.  Mclver  v.  Smith,  118  N.  C.  78  (28  S.  E.  Rep. 
971).  The  right  to  question  a  sale  under  a  power  on  account 
of  defective  notice  may  be  lost  by  long  acquiescence  in  the 
sale,  ^uinn  v.  Perkins,  159  111.  572  (48  N.  E.  Rep.  759). 
The  validity  of  a  sale  under  a  power  is  not  affected  by 
the  pendency  of  suit  by  the  mortgagor  for  an  accounting 
in  which  it  is  admitted  that  something  is  due  the  mortgagee, 
no  tender  and  refusal  of  such  amount  being  alleged.  Stevens 
V.  Shannahan,  160  111.  880  (48  N.  E.  Rep.  850).  Where  by 
mistake  the  sale  is  made  by  a  different  person  as  agent  than 
the  one  intended  by  the  mortgagee  and  the  sum  realized 
is  grossly  inadequate,  the  sale  will  be  set  aside.  Stacy  v. 
Smith,  9  S.  Dak.  187  (68  N.  W.  Rep.  198).  A  sale  under  a 
power,  of  an  undivided  half  interest  in  lands  when  it  should 
have  been  made  of  the  whole  thereof,- is  an  irregularity  render* 
ing  the  foreclosure  voidable  at  the  instance  of  the  mortgagor, 
ox  those  claiming  under  him,  but  unless  some  steps  are  taken 
to  avoid  it  the  sale  becomes  binding  on  the  parties,  and  the 
purchaser  becomes  a  tenant  in  common  with  the  mortgagor  or 
his  grantee  with  the  right  of  partition  with  a  lien  upon  the 
remainder  of  the  land  for  any  unpaid  balance.  Ehrman  v. 
Alabama  Mineral  Land  Co.,  109  Ala.  478  (20  So.  Rep.  112). 
Inadequacy  of  price  alone  will  not  of  itself  avoid  a  sale  made 
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under  a  power.  Ward  r.  Ward,  108  Ala.  278  (io  So. 
Rep.  864).  The  right  of  a  mortgagor  to  attack  a  sale  under  a 
power,  voidable  on  account  of  irregularities,  may  be  lost 
by  laches.  Eastman  v.  Littlefield,  164  111.  124  (45  N.  E. 
Rep.  187) ;  ^uinn  v.  Perkins^  159  111.  572  (48  N.  E.  Rep. 
759).  Particular  irregularities,  coupled  with  inadequacy  o\ 
price,  held  sufficient  to  set  aside  sale  made  under  a  power. 
Orr  M.  Bunker,  184  Mo.  78  (84  S.  W.  Rep.  1087). 

Sec.  603.  Sale  under  power — Purchase  by  mort- 
gagee. Where  a  mortgage  containing  a  power  of  sale  expressly 
stipulates  that  the  mortgagee  may  purchase  at  a  sale  there- 
tmder,  this  privilege  passes  to  one  to  whom  the  mortgage  has 
been  assigned.  Davis  v.  Williams,  78  Miss.  708  (19  So. 
Rep.  852).  In  Alabama  it  is  held  that  a  sale  under  a  power 
and  a  purchase  by  the  mortgagee,  where  the  mortgagee  is  not 
authorized  to  so  purchase,  does  not  divest  the  equity  of  redemp- 
tion of  the  mortgagor.  Such  mortgagor  or  judgment  creditor 
who  has  succeeded  to  his  equity  of  redemption  may  redeem 
from  such  sale.  Norton  v.  British' American  Mortg.  C(?.,118 
Ala.  110  (20  So.  Rep.  968). 

Sec.  604.  Deeds  of  trust  to  secure  debts.  An  agree- 
ment by  the  holder  of  a  note  secured  by  a  deed  of  trUst  to 
extend  the  time  of  payment  is  not  inconsistent  with  a  stipula-. 
tion  in  the  deed  authorizing  the  holder  to  declare  the  whole 
debt  due  for  failure  to  pay  interest.  Smith  \.Mc Court,  % 
Colo.  App.  146  (45  Pac.  Rep.  289).  Where  a  deed  of  trust 
to  secure  a  debt  authorized  a  sale  by  advertisement  upon 
default  of  the  debtor  and  an  allowance  of  a  certain  per  cent, 
of  the  proceeds  of  such  sale  as  a  commission  paid  the  trustee 
for  making  it,  and  after  such  default  and  after  the  property 
has  been  advertised  for  sale,  but  before  sale,  the  debtor,with  the 
knowledge  and  consent  of  the  trustee,  paid  the  debt,  interest 
and  cost  of  advertising,  it  was  held  that  the  commission  for  mak* 
ing  the  sale  could  not  be  recovered.  Pass  v.  Brooks,  118  N.  C* 
897  (24  S.  E.  Rep.  786).  Where  a  trust  deed  provides  the  man- 
ner of  appointment  of  a  successor  in  case  of  the  death  or  dis- 
qualification of  the  trustee  such  appointment  must  be  made  in 
the  manner  prescribed.     Polle  v.  Rouse,  78  Miss.  718  (19  So. 
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Rep.  481).  A  deed  of  trust  is  to  be  enforced  as  to  terms  of 
sale  in  accordance  with  tbe  statute  on  the  subject  existing  at 
the  time  said  trust  was  executed ;  and  a  subsequent  statute  pro- 
viding for  sales  under  deeds  of  trust,  which  provides  that  such 
sale  shall  be  on  credit,  when  the  law  at  the  date  of  the  trust 
provided  that  the  sale  shall  be  for  cash  will  not  affect  the 
original  contract,  and  the  sale  may  be  made  for  cash  notwith- 
standing said  subsequent  statute.  West  Virginia  Acts  1882, 
ch.  140,  applied.  IValker  v.  Boggess,  41  W.  Va.  588  (28  S. 
E.  Rep.  550).  Under  Tex.  Act,  March  21,  1889,  a  sale  under 
a  trust  deed  must  be  made  on  the  first  Tuesday  in  the  month. 
McLaren  v.  Jones,  89  Tex.  181  (38  S.  W.  Rep.  849).  Par- 
ticular instrument  construed  and  held  to  be  a  deed  of  trust 
to  secure  debts  and  not  an  assignment  for  l!ie  benefit  of  credit- 
ors. Tittle  V.  Vanleer,  89  Tex.  174  (84  S.  W.  Rep.  715;  87 
L.  R.  A.  887). 

Sec.  605.  Sale  under  deed  of  trust — Validity — Set- 
ting aside.  The  right  to  set  aside  a  sale  under  a  trust  deed 
may  be  lost  by  laches.  Kcr/oot  v.  BilUngs,  ITO  111.  563  (48  X. 
E.  Rep,  804),  A  sale  under  a  trust  deed  will  not  be  set  aside 
on  account  of  the  notice  being  defective  in  that  it  described 
a  larger  indebtedness  than  that  secured  where  there  is  nothing 
to  show  that  such  defect  in  the  notice  was  chargeable  to  fraud- 
ulent design,  or  operated  to  injuriously  affect  the  property  or 
to  deter  bidders  from  the  sale.  Kerfooi  v.  BilUngs,  160  111. 
568  (43  N.  E.  Rep.  804).  A  sale  under  a  deed  of  trust  will 
not  be  set  aside  on  account  of  an  inadequacy  of  price  and  fail- 
ure to  sell  in  parcels  unaccompanied  by  fraud  or  any  other 
irregularity,  there  being  no  showing  that  the  property  would 
bring  more  at  a  resale.       Old  Dominion  Inv,  Co.  v.  JHoo/naw, 

Va.  (25  S.  E.  Rep.  540).     A  sale  under  a  trust  deed 

will  not  be  enjoined  because  the  whole  of  the  property 
embraced  in  it  is  ordered  to  be  sold  where  the  law  permits 
oiilv  the  sale  of  so  much  as  is  necessary  to  satisfy  the  debt, 
.\/Jore  V.  Barksdale,        Va.  (25  S.  E.  Rep.  529) ;  nor 

because  the  court  ordering  it  omitted  to  give  a  day  to  redeem, 
or  failed  to  require  bond  of  the  trustee  before  sale,  W.  Va. 
Code,  1891,  ch.  72,  §  6,  construed.  Waiterson  v.  Miller,  42 
W.  Va.  108  (24  S.  E.  Rep.  578^ .    Where  a  sale  under  a  deed 
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of  trust  is  made  of  the  property  in  bulk,  for  an  inadequate 
price,  at  an  unusual  hour,  and  without  notice  to  one  having 
nn  interest  of  record  in  the  land  such  person  may  have  the 
^le  set  aside.  Montgomery  v.  Miller^  181  Mo.  595  (88  S. 
W.  Rep.  165).  Ky.  Gen.  Stat.,  ch.  68,  §  22,  providing  that 
**  no  sale  made  of  any  estate  by  a  trustee,  by  virtue  of  a  deed 
of  trust  or  pledge  to  secure  the  payment  of  debts,  shall  be 
valid,  nor  shall  the  conveyance  by  such  trustee  pass  the  title 
bi  the  property  specified  in  such  a  deed  or  pledge,  unless  the 
sale  thereof  shall  be  in  pursuance  of  a  judgment  of  court,  or 
the  maker  of  such  deed  or  pledge  shall  join  in  a  writing  evi- 
dencing the  sale,"  does  not  invalidate  the  trustee's  sale  made 
without  the  consent  of  the  grantors  in  a  trust  deed  where  it 
appears  from  the  face  of  the  instrument  and  the  transaction 
itself  that  the  writing  creating  the  trust  was  not  intended  to 
be  a  revocable  instrument,  but  designed  to  pass  the  absolute 
fee.     Ahhott  V.  Ycager,  98  Ky.  424  (38  S.  W.  Rep.  195). 

Sec.  606.  Indemnity  mortgages.  Where  a  husband 
executes  to  his  wife  a  mortgage  to  indemnify  her  from  loss  of 
her  inchoate  interest  in  other  lands  which  they  have  mort- 
gaged to  another,  and  on  account  of  the  husband's  insolvency 
and  to  save  expense  they  execute  a  quitclaim  deed  to  the  mort- 
gagee of  such  lands,  the  wife  may  then  foreclose  her  mortgage 
for  the  value  of  her  inchoate  interest  in  the  lands  so  conveyed, 
less  any  amount  paid  by  the  grantee  on  account  of  such 
inchoate  interest.  Milhurn  v.  Milhurn^  148  Ind,  187  (42  N. 
E.  Rep.  611;  52  Aift.  St.  Rep.  408).  In  Indiana  it  is  held 
that  where  a  mortgage  given  to. secure  the  mortgagees  from 
loss  by  reason  of  their  having  become  surety  for  the  mortgagor 
contains  a  stipulation  **  that  the  mortgagors  will  pay  the  sums 
of  money  above  secured,"  if  such  obligations  are  not  paid 
when  due,  the  mortgagees,  without  first  having  paid  the  same, 
can  maintain  an  action  for  the  foreclosure  of  such  mortgage, 
and  recover  as  damages,  a  compensation  for  the  total  probable 
loss.      Goffv.  Hedgecock,  144  Ind.  415  (43  N.  E.  Rep.  644). 

Sec.  607.  Mortgage  to  secure  several  notes — Fore- 
closure— Priority.  In  Missouri  it  is  held  that  where  a  trust 
deed  given  to  secure  two  notes  maturing  at  different  times  so 
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provides  a  sale  of  the  premises  may  be  had  upon  the  default 
in  payment  of  either  note  when  it  becomes  due.  Green  Co^ 
Bank  V.  Chapman,  184  Mo.  427  (85  S.  W.  Rep.  1150).  The 
court  say:  ''It  has  been  said:  'If  mortgaged  premises  are 
sold  upon  default  in  payment  of  a  portion  of  the  debt,  the 
power  is  thereby  exhausted,  and  the  property  cannot  be  sold 
again  upon  the  nonpayment  of  installments  subsequently 
accruing.'  26  Am.  &  Eng.  Enc.  Law,  896 ;  Burford  v.  Smithy 
7  Mo.  489;  Miles  v.  Skinner,  42  Mich.  181  (8  N.  W.  Rep, 
918)."  In  Missouri  it  is  held  that  where  a  deed  of  trust 
given  to  secure  the  payment  of  several  notes  maturing  at 
different  times  provides  that  upon  default  in  the  payment  of 
one  at  its  maturity  the  entire  indebtedness  becomes  due,  such 
default  in  ps^yment  may  be  cured  by  a  subsequent  tender  of 
the  amount  due  before  the  sale,  with  interests  and  accrued 
costs,  and  the  sale  enjoined.  Wolz  v.  Parker,  184  Mo.  458 
(85  S.  W.  Rep.  1149).  Where  a  mortgage  is  given  to  secure 
several  notes  due  at  different  times  the  holder  of  any  one  note 
which  is  due  may  foreclose  without  waiting  for  the  other 
notes  to  become  due  or  exercising  the  option  given  him  to 
declare  the  entire  indebtedness  due.  Boyer  v.  Chandler,  160 
111.  894  (48  N.  E.  Rep.  808;  82  L.  R.  A.  118).  Where  a 
trust  deed  is  given  to  secure  two  notes,  in  the  absence  of  any 
stipulation  as  to  priority  between  them,  the  proceeds  of  a 
sale,  if  insufficient  to  pay  the  notes  in  full,  should  be  applied 
fro  rata.  Wales  v.  Gray,  109  Mich.  846  (67  N.  W.  Rep. 
884). 

Sec.  608.  Building  apd  loan  association  mortgages. 
A  building  and  loan  association  mortgage  is  valid,  as  against 
subsequent  incumbrances,  as  to  the  premium  allowed  the  asso- 
ciation and  included  in  the  mortgage.  New  yersey  Bldg.,  Z. 
dc  Inv.  Co.  V.  Bachelor,  54  N.  J.  Eq.  600  (85  Atl.  Rep.  745). 
Where  a  member  of  a  building  and  loan  association  executes 
a  mortgage  to  it  which  is  recorded  but  owing  to  disagree* 
ments  between  them  in  regard  to  the  deduction  of  certain 
charges  the  loan  is  never  perfected  by  the  money  being  paid 
over  to  him,  he  is  entitled  to  have  the  mortgage  canceled,  and 
it  cannot  be  retained  as  security  for  any  of  the  items  which 
were  simply  to  be  deducted  out  of  the  proceeds  of  the  loan 
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when  made.  Fureyy.  Knights  of  P.  B.  dk  L.Ass*n^ 
N.  J.  Eq.  (84  Atl.  Rep.  880).  Where  a  mortgage  to  a  build- 
ing and  loan  association  gives  it  the  right  to  foreclose  the  same 
upon  the  mortgagor's  default  for  three  months  in  the  payment 
of  interest  and  installments  of  stock,  such  a  default  gives  the 
association  the  absolute  right  to  foreclose  at  the  end  of  the 
three  months,  but  it  is  not  compelled  to  do  so  at  once  in  order 
to  protect  its  rights,  and  its  rights  upon  an  accounting  are  to 
be  determined  as  of  the  time  it  elects  to  foreclose.  United 
States  Sav,  £  Loan  Co.  v.  Cade^  15  Wash.  88  (45  Pac.Rep.  656). 
Although  a  mortgage  given  to  a  building  and  loan  association 
matures  upon  the  appointment  of  a  receiver  for  such  associa- 
tion he  cannot  foreclose  under  a  pov^er  of  sale  in  the  mort- 
gage, the  association  alone  being  authorized  to  do  that. 
Strauss  v.  Carolina  Interstate  Bldg,  dk  Z.  Ass^n^  117  N.  C. 
808  (28  S.  E.  Rep.  450;  58  Am.  St.  Rep.  585).  A  certifi- 
cate  of  stock  in  a  building  and  loan  association  issued  to  one 
who  gives  his  note  and  mortgage  to  such  association  and 
which  is  mentioned  in  these  instruments  is  admissible  in  evi- 
dence in  an  action  to  foreclose  such  mortgage.  United  States 
Sav,  d^  Loan  Co.  v.  Cade^lh  Wash.  88  (45  Pac.  Rep.  656). 
Where  a  statute  (Mill.  &  V.  Tenn.  Code,  §§  1751,  1754) 
requires  loans  by  building  associations  to  be  made  *'  in  open 
meeting  to  the  highest  bidder  "  a  by-law  which  has  the  effect 
of  establishing  a  fixed  premium  for  loans  destroys  the  compe- 
tition in  bidding  and  a  loan  made  thereunder  is  usurious,  and  a 
sale  under  a  deed  of  trust  given  to  secure  it  may  be  enjoined. 
McCaulcy  v.  Workingman^s  Bld^g.  dc  Sav,  Ass^ n y  97  Tenn. 
421  (87  S.  W.  Rep.  212;  56  Am.  St.  Rep.  818;  85  L.  R.  A. 
244).  As  to  the  usurious  character  of  loans  made  by  building 
and  loan  associations,  see  United  States  Sav.  d:  L.  Ass^n  v. 
Scott,  98  Ky.  695  (84  S.  W.  Rep.  285).  For  discussion  of 
the  constitutionality  of  statutes  permitting  the  operation  of 
building  and  loan  associations  see  Livingston  Loan  i&  Bldg. 
Ass'n  v.  Drummond,  49  Neb.  200  (68  N.  W.  Rep.  875).  Md. 
Acts  1896,  Ch.  120,  §§  146a-146f,  regulating  the  taxation  of 
mortgages,  held  not  applicable  to  building  and  loan  association 
mortgages.  Faust  v.  Twenty-  Third  German  Bldg.  Ass^n^ 
184  Md.  186  (85  Atl.  Rep.  890). 
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Sec.  609.  Building  and  loan  association  mortgages 
^-Foreign  associations.  A  mortgage  taken  by  a  foreign 
building  and  loan  association  which  has  not  complied  with  the 
statutory  requisites  for  doing  business  in  the  state  in  which 
the  mortgaged  lands  are  situated  may  be  enforced  for  the 
money  lent,  and  for  tax  liens  paid,  with  interest,  but  no  recov- 
ery can  be  had  by .  reason  of  bonus,  premium,  dues  and  othei^ 
charges  made  by  said  association  under  its  rules  and  laws. 
Maine  Guarantee  Co.  v.  Cox^  146  Ind.  107  (42  N.  £•  Rep. 
915).  The  court  say :  *'  There  is  no  doubt  as  to  the  power 
of  the  legislature  to  prescribe  the  conditions  upon  which  a  cor- 
poration organized  under  and  by  virtue  of  the  laws  of  another 
state  may  do  business  in  this  state.  Insurance  Co.  v.  Harrah^ 
47  Ind.  286 ;  Hockett  v.  State,  105  Ind.  250  (5  N.  E.  Rep, 
178) ;  State  v.  Phipps,  50  Kauo  609  (81  Pac.  Rep.  1097 ;  84 
Am.  St.  Rep.  152;  18  L.  R.  A.  657).  As  shown  in  Elston 
V.  Piggott,  94  Ind.  14,  however,  a  foreign  corporation,  unless 
forbidden  by  law,  may  loan  money  in  this  state,  take  mort- 
gage security  therefor,  and  have  judgment  of  foreclosure,  in 
case  the  debt  created  thereby  is  not  paid.  It  is  also  clear,  we 
think,  that  though  a  foreign  corporation  may  be  prohibited 
from  doing  a  particular  kind  of  business  in  this  state,  unless 
there  has  first  been  a  compliance  with  such  regulations  as  may 
be  prescribed  by  law,  yet  this  will  not  make  it  unlawful  for 
such  corporation  to  do  business  here  of  a  general  character,  as 
loaning  money  or  collecting  a  debt.  Bauhoare  v.  Davis ^  90 
Ala.  207  (8  So.  Rep.  84)." 

Sec.  610.  Building  and  loan  association  mortgages 
•-^Determining  amount  due — Method  of  computation.  To 
compute  the  amount  of  recovery  on  foreclosure  of  a  mortgage 
in  a  building  and  loan  association  for  default  of  the  mortga*  . 
gor,  there  should  be  added  to  the  arrearages  of  dues,  interest, 
and  fines,  the  present  value  of  the  anticipated  future  pay- 
ments, all  stated  dues,  and  interest  for  the  remainder  of  the 
time  required  for  the  maturity  of  the  stock ;  that  is,  the  amount 
of  principal  which,  with  interest  thereon  from  the  present 
date  to  the  time  of  maturity  of  the  stock,  would  equal  the 
total  amount  of  such  anticipated  future  payments.  Roberts 
V.  American  BlcTg  dc  L.  As^'n,  62  Ark.  572  (86  S.  W.  Rep. 
1085;  88  L.  R.  A.  744).     Wher«  a  stockholder  in  a  building 
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and  loan  association  executed  a  mortgage  to  it,  in  determin- 
ing the  rights  of  the  parties,  he  is  chargeable  with  the  amount 
of  the  loan  with  interest  and  is  entitled  to  credit  with  his  pay- 
ments upon  stock  with  interest  upon  each  payment  from  the 
time  it  was  made.  Middle  States  Loan^  B.  rf  C.  Co,  v. 
Hagerstvwn  M.  d  U.  Co.,  82  Md.  506  (88  Atl.  Rep.  886). 
In  an  action  to  foreclose  a  mortgage  given  to  secure  a  loan 
(made  by  the  share  for  premiums)  by  a  building  and  loan 
association  to  one  of  its  members,  the  amount  of  the  recovery 
should  be  determined  in  accordance  with  the  special  statutory 
rule  applicable  to  loans  of  that  character,  as  provided  by  Kan. 
<5en.  Stat.  (1889),  ch.  28,  art.  17,  g  272.  Murphy  v.  Good- 
land  Bldg.  d  Z.  Ass'n,  2  Kan.  App.  880  (48  Pac.  Rep.  868). 
It  is  held  in  Nebraska  that  in  ascertaining  the  amount  due  on 
a  building  and  loan  mortgage,  the  borrower  is  entitled  to  a 
credit  of  the  present  value  of  the  stock  at  the  time  of  foreclo- 
sure, as  well  as  to  a  fair  and  reasonable  credit  on  account  of 
unearned  premium  ;  and  by-laws  fixing  the  terms  of  ascertain- 
ing such  credit  will  be  enforced,  where  not  unconscionable. 
Livingston  Loan  <£  Bldg,  Ass^n  v.  Drummond^  49  Neb.  200 
(68  N.  W.  Rep.  876).  Forfeited  payments  made  by  a  mem- 
ber of  a  loan  association  on  shares  which  lapse  in  consequence 
of  his  default  cannot  be  credited  upon  his  loan  from  the  asso- 
ciation. Pioneer  Sav.  <t  Loan  Co.  v.  Cannon,  96  Tenn.  599 
(86  S.  W.  Rep.  886 ;  54  Am.  St.  Rep.  858 ;  88  L.  R.  A.  112). 
As  to  the  proper  method  of  accounting  in  case  of  foreclosure 
of  a  mortgage  given  to  a  building  and  loan  association,  see 
Rowland  v.  Old  Dominion  Bldg.  £  L.  Ass'n,  118  N.  C.  178 
(24  S.  E.  Rep.  866);  Strauss  v.  Carolina  Interstate  Bldg, 
d  L.  Ass'n,  117  N.  C.  808  (28  S.  E.  Rep.  450;  58  Am.  St. 
Rep.  585)  ;  Maudlin  v.  American  Savings  S  Loan  Ass^n,  68 
Minn.  858  (65  N.  W.  Rep.  645). 

Sec.  611.  Miscellaneous  notes.  A  mortgagee  is  not 
bound  by  a  subsequent  judgment,  to  which  he  is  not  a  party , 
rendered  against  his  mortgagor  in  favor  of  the  holder  of  a  tax 
title.  Loxrany.  Stieff,  86  Fla.  478  (18  So.  Rep.  762).  A 
mortgage  given  to  secure  a  certain  debt  cannot  be  extended, 
by  mere  oral  declaration,  to  secure  an  entirely  different  indebt- 
edness contracted  subsequently  to  the  execution  of  the  mort- 
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gage.  Sell  v.  Coffin^  2  Kan.  App.  887  (48  Pac.  Rep.  861).  A 
mortgage  given  by  one  as  surety  to  secure  the  performance  of 
an  executory  contract  between  other  parties,  is  discharged  by 
a  subsequent  material  alteration  of  such  contract  by  the  par- 
ties thereto  without  the  mortgagor's  consent ;  but  it  will  remain 
enforcible  as  to  other  independent  obligations  which  it  is  given 
to  secure  and  which  are  in  no  way  connected  with  the  con- 
tract.  Parke  <t  Lacy  Co.  v.  White  River  Lum.  Co.y  110  Cal. 
658  (48  Pac.  Rep.  202).  A  mortgage  to  two  persons,  given 
in  lieu  of  their  heirship  interests  in  the  mortgagor's  estate, 
which  stipulates  for  the  payment  of  a  certain  sum  to  one  at  a 
given  date  and  an  equal  sum  to  the  other  at  a  later  date,  was 
held  not  to  be  a  joint  mortgage  which  could  be  enforced  by 
the  survivor  for  the  whole  amount.  How.  Ann.  Mich.  Stat.,  §§ 
5580,  5561,  applied!  Cooley  v.  Kinney,  109  Mich.  84  (66  N\ 
W.  Rep.  674).  A  mortgage  given  upon  lands  in  which  a  wife 
subsequently  acquires  a  dower  interest  for  life  can  only  be 
enforced  against  such  interest  in  such  proportion  as  the  gross 
value  of  her  right  of  dower  bears  to  the  value  of  the  entire 
mortgaged  premises,  and  a  complaint  to  enforce  the  lien  of  the 
mortgage  against  such  dower  interest  must  aver  the  facts 
from  which  the  amount  chargeable  against  it  can  be  calculated. 
Fowle  V.  House^  29  Ore.  114  (44  Pac.  Rep.  692).  For  colla- 
tion  of  authorities  discussing  how  far  the  negotiability  of  a 
note  is  affected  by  stipulations  in  a  mortgage  given  to  secure 
it,  see  Brooke  v.  Struihers,  110  Mich.  562  (68  N.  W.  Rep. 
272;  85  L.  R.  A.  586);  Wilson  v.  Campbell,  110  Mich.  580 
(68  N.  W.  Rep.  278 ;  85  L.  R.  A.  544).  Cal.  Const.  Art.  18, 
§  5,  applied — validity  of  mortgagor's  agreement  to  pay  taxes 
on  mortgage.  California  State  Bank  v.  Webber ^  110  CaL 
588  (42  Pac.  Rep.  1066). 


NOTICE. 


EPITOME  OF  CASES. 


Sec,  612.  Instruments  not  entitled  to  record.  Where 
one  holding  in  subordination  to  a  reversionary  estate  takes  and 
records  a  tax  deed  of  the  premises  in  which  the  description  is 
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so  indefinite  as  to  be  applicable  to  any  number  of  pieces  of 
property  in  the  contmunity,  such  deed  is  insufficient  to  consti- 
tute notice  of  an  adverse  claim  to  the  premises  supposed  to  be 
conveyed.  Foy  v.  Wellborn,  112  Ala.  160  (20  So.  Rep.  604). 
The  recording  of  a  memorandum  of  a  sale  of  land  which  is 
neither  acknowledged  nor  proved,  does  not  constitute  con- 
structive  notice  to  a  subsequent  purchaser.  Brinton  v.  Scull, 
N.  J.  Eq.         (85  Atl.  Rep.  848) . 

Sec.  613.  Knowledge  sufficient  to  put  one  on  inquiry. 
Whatever  is  sufficient  to  put  a  party  upon  inquiry  is  notice. 
Frick  V.  Godare,  144 Ind.  170  (42  N.E.Rep.  1015).  When 
a  purchaser  of  real  estate  has  knowledge  of  such  facts  respect- 
ing the  title  as  would  lead  an  honest  man  using  ordinary  cau- 
tion to  make  further  inquiry,  and  does  not  do  so,  he  is  charge- 
able with  notice  of  such  facts  as  by  the  use  of  ordinary  dili* 
gence  he  might  have  learned.  G*  Connor  v.  Mahoney,  159 
III.  69  (42  N.  E.  Rep.  878)  ;  Barret  v.  Baker,  186  Mo.  512 
(88  S.  W.  Rep.  162.).  One  who  takes  the  acknowledgment 
of  a  deed  and  delivers  it  to  the  grantee  is  chargeable  with 
notice  of  the  latter's  title.  Greenlee  v.  Smith,  4  Kan.  App. 
788  (46  Pac.  Rep.  54.8).  A  wife  is  not  charged  with  notice 
of  a  parol  agreement  of  her  husband  affecting  the  priority  of 
his  rights  as  mortgagee  as  they  appear  of  record.  Loewen  v. 
Forsee,  187  Mo.  29  (85  S.  W.  Rep.  1188).  Proceedings  by 
an  administrator  to  sell  lands  of  his  decedent  to  pay  debts  are 
not  constructive  notice  to  a  purchaser  of  such  lands  from  the 
heirs  of  such  decedent  of  an  unrecorded  deed  executed  in  pur- 
suance of  such  sale.  Robertson  v.  Wheeler,  162  111.  566  (44 
N.  E.  Rep.  870).  Particular  facts  held  insufficient  to  charge 
a  mortgagee  with  notice  of  a  prior  unrecorded  purchase  money 
mortgage*  Protection  Bldg,  <§  L,  Ass^n  v.  ICnowlas,  54  N. 
J.  Eq.  519  (84  Atl.  Rep.  1083).  A  purchaser  who  employs 
one  as  his  attorney  who  assisted  the  vendor  in  acquiring  the 
title  to  be  conveyed  is  not  chargeable  with  notice  of  facts 
which  the  attorney  acquired  under  his  employment  by  the 
vendor,  and  a  disclosure  of  which  would  be  a  breach  of  pro- 
fessional confidence.  Melms  v.  Pabst  Brewing-  Co,,  98  Wis. 
158  (66  N.  W.  Rep.  518;  57  Am.  St.  Rep.  899).  A  cor- 
poration is  charged  with  the  knowledge  of  its  president,  act- 
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ing  as  attorney  in  fact  of  one  making  an  assignment  to  it. 
Witter  V.  McCarthy  Co.,        Cal.  (48   Pac.  Rep.  969). 

For  case  depending  upon  particular  facts  and  which  illustrates 
what  is  sufficient  to  put  one  upon  inquiry,  see  Barrett  v. 
Baker,  186  Mo.  512  (87  S.  W.  Rep.  180). 

Sec.  614.     Possession  as  notice  of  unrecorded  deed. 

Payment  of  taxes  and  making  occasional  improvements  by  the 
grantee  in  an  unrecorded  deed,  his  grantor  at  the  same  time 
and  with  his  consent  exercising  concurrent  acts  of  ownership 
over  the  premises,  will  not  charge  a  subsequent  purchaser 
with  notice  of  such  deed.  Jerome  v.  Carbonate  Nat,  Bank, 
22  Colo.  87  (48  Pac.  Rep.  215).  The  court  say:  "With 
respect  to  the  character  of  possession  which  operates  as  notice 
of  the  rights  of  one  claiming  thereunder,  it  is  said  that  *  neither 
actual  occupation,  cultivation,  nor  residence  are  necessary  to 
constitute  actual  possession,  when  the  property  is  so  situated 
as  not  to  admit  of  any  permanent  useful  improvement,  and  the 
continued  claim  of  the  party  has  been  evidenced  by  public 
acts  of  ownership,  such  as  he  would  exercise  over  property 
which  he  claimed  in  his  own  right,  and  would  not  exercise  over 
property  which  he  did  not  claim.'  Etving  v.  Burnet,  11  Pet. 
41 ;  Simmons  Creek  Coal  Co.  v.  Duran,  142  U.  S.  ^Yl-A^'iL  (12 
Sup.  Ct.  Rep.  289).  '  It  is  a  familiar  principle  of  equity 
jurisprudence  that,  if  one  obtains  a  conveyance  of  property, 
with  notice  of  an  equity  in  relation  thereto  binding  upon  his 
grantor,  he  will  also  be  bound.'  Only  innocent  purchasers 
without  notice  will  be  protected.  Actual  notice,  however,  is 
not  essential.  If  the  subsequent  purchaser  '  has  knowledge  of 
such  facts  as  ought  to  put  a  prudent  man  upon  inquiry  as  to 
the  title,  he  is  chargeable  with  notice  of  all  facts  pertaining 
thereto  to  which  diligent  inquiry  and  investigation  would  have 
led  him.*  If  reliance  is  had  upon  possession,  it  must  be  visi* 
ble  and  exclusive  and  continuous,  and  not  temporary  or  occa« 
sional.  It  may  be  evidenced,  however,  by  any  acts  which 
clearly  show  an  appropriation  of  the  property  to  the  use  of  the 
person  claiming  the  same.  Mason  v.  Mullahy^  145  III.  888 
(84  N.  E.  Rep.  86).  It  has  also  been  said  that  this  possession 
must  be  inconsistent  with  the  title  of  the  apparent  owner  by 
the  record.     Brown  v.   Volkening,  64  N.  Y.  76.     The  pur- 
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chaser  is  also  held  affected  with  notice  of  all  that  is  patent  on 
an  examination  of  the  premises  he  is  about  to  buy,  and  is 
charged  with  whatever  facts  are  in  existence  as  to  possession, 
and  cannot  be  excused  if  his  lack  of  knowledge  is  due  to  the 
fact  that  he  made  no  examination.  Hatch  v.  Bigelorw^  89  111* 
547." 

Sec.  615.  Sufficiency  of  notice  of  sale  by  publica- 
tion. Where  the  notice  of  a  sale  is  required  to  be  published 
''  for  six  successive  weeks,  at  least  once  in  each  week,"  the 
fh'st  publication  must  be  made  at  least  42  days  before  the  day 
of  sale.  N.  Dak.  Laws,  1889,  ch.  88,  held  not  retroactive. 
Finlayson  v.  Peterson^  5  N.  Dak.  587  (67  N.  W.  Rep,  958; 
57  Am.  St.  Rep.  584;  88  L.  R.  A.  582).  The  court  say: 
"The  word  'for'  in  this  statute,  means  'throughout'  or 
'during  the  continuance  of.'  8  Cent.  Dig.,  p.  2814,  definition 
15  of  word  '  for.'  It  is  obvious  that  a  notice  of  sale  has  not 
been  published  during  the  continuance  of  a  week,  when  the 
day  of  sale  follows  the  day  of  publication  at  an  interval  of 
less  than  a  week.  Five  weeks  added  to  this  fragment  of  a 
week  will  not  constitute  six  weeks,  unless  a  part  of  a  week-— 
the  added  fragment — is  equal  to  a  whole  week." 


NUISANCE. 
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Sec.  616.  As  to  what  constitutes  a  nuisance.  The 
construction  of  embankments  across  the  channel  of  a  natural 
watercourse,  without  openings  sufficient  to  carry  all  the 
water  which  may  reasonably  be  expected  to  flow  through 
such  watercourse,  renders  such  embankments  a  nuisance ;  and 
the  party  constructing  the  same  is  liable  for  any  damage 
caused  by  the  construction  of  such  nuisance ;  and  a  lessee  who 
has  control  of  the  land  upon  which  such  embankments  are 
constructed,  with  actual  knowledge  that  such  embankments 
are  a  nuisance,  is  also  liable  for  such  damages.  Missouri  Pac. 
/?.  Cc.  V.    Webster,  8  Kan.  App.  106  (42  Pac.  Rep.  845). 
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The  obstruction  of  a  highway  is  a  nuisance  which  will  not  be 
excused  on  the  plea  of  its  being  necessary  for  the  carrying  on 
of  a  party's  business  even  though  the  obstruction  be  only 
occasional,  yenks  v.  Lansing  Lumber  Co,^  97  la.  848  (66 
N.  W.  Rep.  281).  It  is  held  that  a  fence  erected  maliciously 
and  with  no  other  purpose  than  to  shut  out  the  light  and  air 
from  a  neighbor's  window  is  a  nuisance ;  but  this  rule  is  not 
applied  where  one  maliciously  erects  a  coal  house  upon  his 
own  premises  which  serves  him  a  useful  purpose.  Kuzniak 
V.  Kozminski,  107  Mich.  444  (65  N.  W.  Rep.  275;  61  Am. 
St.  Rep.  844) .  Under  §  8479,  California  Civil  Code,  dig^ 
ging  into  and  tearing  up  a  street,  thereby  obstructing  free 
passage,  without  authority,  is  a  nuisance.  City  and  County 
of  San  Francisco  v.  Buckman^  111  Cal.  25  (48  Pac.  Rep. 
896.)  The  owner  of  a  tenement  is  guilty  of  maintaining  a 
nuisance  where  he  permits  the  tenant  to  use  the  premises  for 
an  unlawful  purpose  although  such  owner  may  not  participate 
in  the  unlawful  acts.  Commonwealth  v.  Hayes^  167  Mass. 
176  (45  N.  E.  Rep.  82).  The  law  will  not  declare  a 
thing  a  nuisance  because  it  is  unsightly  and  disfigured,  nor 
because  it  is  not  in  a  proper  and  suitable  condition,  nor 
because  it  is  unpleasant  to  the  eye,  and  a  violation  of  the  rules 
of  propriety  and  good  taste,  nor  because  the  property  of 
another  is  rendered  less  valuable.  No  fanciful  notions  are 
recognized.  The  law  does  not  cater  to  men's  tastes,  nor  con- 
sult their  conveniences  merely.  It  guards  and  upholds  their 
material  rights,  and  shields  them  from  unwarrantable  inva- 
sion. Woodstock  Burial  Ground  Association  v.  Hager^  68 
Vt.  488  (85  Atl.  Rep.  431).  Equity  will  not  restrain  that 
which  is  not  a  nuisance  upon  the  claim  that  it  may  be  so  used 
as  to  constitute  a  nuisance.  Dalton  v.  Cleveland^  C,  C.  £ 
St,  L.Ry.  Co.,  144  Ind.  121  (43  N.  E.  Rep.  180). 

Sec.  617.  Remedies  and  proceedings.  Courts  of 
equity  may  enjoin  or  abate  a  public  nuisance  at  the  suit 
of  a  private  party  who  has  been  especially  injured  thereby, 
and  in  the  same  action  may  award  him  damages.  Wha- 
ley  v.  Wilson,  112  Ala.  627  (20  So.  Rep.  922).  Under 
the  Iowa  Code,  §  3331,  a  nuisance  may  be  enjoined  and 
abated  by   the   suit   of  an   individual   even   though  the  gen- 
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eral  public  may  be  affected  in  the  same  manner  as  the 
plaintiff.  Millhiser  v.  Willard,  96  la.  827  (65  N.  W. 
Rep.  825).  A  complaint  for  maintaining  a  nuisance  in  the 
nature  of  a  dam  of  which  the  defendant  was  the  original 
creator,  which  alleges  the  giving  of  fifteen  days  notice  to  the 
defendant  of  the  existence  of  the  nuisance  and  injury  to  the 
plaintiff  up  to  the  time  of  filing  his  suit,  is  sufficient.  Leitz- 
sey  V.  Columbia  Water  Power  Co.,  4?  S.  C.  464  (25  S.  E. 
Rep.  744;  84  L.  R.  A.  215).  A  party  may  estop  himself 
by  his  conduct  from  complaining  of  a  nuisance.  Louisville 
d  N.  R.  Co.  V.  Daugherty^         Ky.  (86  S.  W,  Rep.  5). 

The  creator  of  a  common  nuisance  is  liable  in  damages  for 
special  injury.  His  grantee  is  only  liable  after  request  to 
abate  the  nuisance.  Staples  v.  Dickson,  88  Me.  862  (84  Atl. 
Rep.  168).  A  city  as  the  representative  of  the  state  has  the 
right  to  pursue  all  the  ordinary  civil  remedies  for  enjoining 
or  abating  a  public  nuisance  upon  its  streets  or  squares.  City 
and  County  of  San  Francisco  v.  Buckman,  111  Cal.  25  (48 
Pac.  Rep.  896).  As  to  the  sufficiency  of  a  complaint  in 
a  proceeding  to  abate  a  nuisance,  for  case  depending  upon 
particular  facts,  see  State  Board  of  Health  v.  Mayor  of  ycrsey 
City,  55  N.  J.  Eq.  116  (85  Atl.  Rep.  885).  It  is  held  that 
any  obstruction  placed  within  the  limits  of  a  public  way  is  a 
nuisance  at  common  law  as  well  as  by  statute.  The  easement 
of  the  public  is  coextensive  with  the  exterior  limits  of  the  way 
and  the  question  of  nuisance  does  not  depend  upon  interruption 
of  travel.  If  the  nuisance  be  an  obstruction  to  travel,  then  the 
traveler's  rights  are  interfered  with  and  he  may  remove  the 
nuisance.  Corthell  v.  Holmes,  88  Me.  876  (84  Atl.  Rep. 
178). 

Sec.  618.  Legislative  and  municipal  povrer.  The  leg- 
islature has  power  to  invest  boards  of  health,  whether  state  or 
local,  with  the  power  to  act  in  behalf  of  the  public  to  abate 
nuisances  which  are  an  injury  to  the  health  of  the  public  at 
large.  State  Board  of  Health  v.  Mayor  of  ycrsey  City^  55 
N:  J.  Eq.  116  (85  Atl.  Rep.  885).  In  Massachusetts  it  is 
held  that  the  legislature  may  authorize  the  sanction  by  munic- 
ipal authority  of  the  location  and  maintenance  of  a  foundry 
in  a  city  which  would,  at  common  law,  constitute  a  nuisance. 
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Murtha  v.Lavewell,  166  Mass.  891  (44  N.  E.  Rep,  847;  55 
Am.  St.  Rep.  410).  Where  by  a  statute  (Cal.  Stat.,  1875- 
76,  p.  98)  a  city  council  is  given  "the  general  care,  custody, 
and  control  of  the  streets,  with  power  to  lay  out,  open,  alter, 
vacate,  improve,  cleanse,  and  repair  the  same;  to  make  regu- 
lations for  the  protection  of  health,  safety,  order,  and  cleanli- 
ness of  the  city ;  and  to  define,  prevent'and  remove  nuisances,^* 
its  decision  that  large  shade  trees  standing  in  the  center  of  the 
side  walk  constitute  a  nuisance  cannot  be  reviewed.  Vander* 
hurst  V.  Tholke,  118  Cal.  147  (45  Pac.  Rep.  266 ;  85  L.  R.  A. 
267). 

Sec.  619.  As  to  acquiring  right  to  maintain  nuisance 
by  prescription.  In  order  to  constitute  an  adverse  use 
requisite  to  sustain  a  right  by  prescription  to  maintain  a  nui- 
sance, the  nuisance  must  have  been  continued  in  substantially 
the  same  way  and  with  equally  injurious  results  for  the  entire 
statutory  period.  Matthews  v.  Stillwater  Gas  £  Elec,  Z.  C^., 
68  Minn.  498  (65  N.  W.  Rep.  947).  The  court  say:  *'It 
'  would  seem  that  the  general  current  of  the  authorities  is  to  the 
effect  that  a  prescriptive  right  to  maintain  such  a  nuisance 
may  be  acquired.  But,  if  so,  the  rule  is  more  theoretical  than 
practical,  because  of  the  inherent  difficulties  of  establishing 
such  a  right  by  proof.  All  the  authorities,  however,  agree 
that  the  burden  of  proving  such  right  is  upon  him  who  asserts 
it ;  also,  that  the  right  is  restricted  to  and  measured  by  the 
user.  Therefore,  to  constitute  an  adverse  user  requisite  to 
sustain  the  right,  it  must  be  shown  that  the  user,  during  the 
entire  statutory  period,  has  produced  an  injury  equal  to  and 
of  the  character  complained  of.  Otherwise  expressed,  the 
injury  complained  of,  in  order  to  be  barred  by  a  prescriptive 
right,  must  have  been  continued  in  substantially  the  same  way, 
and  with  equally  injurious  results,  for  the  entire  statutory 
period."  Citing,  Crosby  v.  Bessey^  49  Me.  589;  Posthth- 
ivaitey,  Paync^  8  Ind.  104;  Goldsmid  v.  Commissioners^  L. 
R.  1  Eq.  161-169;  Wood,  Nuis.,  §  718,  and  cases  cited. 


PARTITION. 


AMBS  V.  AMES. 

(160  111.  599.) 


Separating  surface  and  mineral  ownersliip—Pay- 

ment  of  owelty.  In  making  partition  of  mineral  lands,  a  court  of 
equity  may  give  the  surface  to  one  party  and  the  minerals  to  another;  and, 
in  order  to  equalize  shares,  the  court  may  direct  the  payment  of  owelty,  -i 

Phillips,  J. 

Sec.  620.  Facts  stated.  This  was  a  bill  for  partition 
filed  by  plaintiffs  in  error  against  defendants  in  error  in  the 
circuit  court  of  Cook  county.  The  cause  was  before  this 
court  at  a  former  term ,  and  the  opinion  in  the  case  is  reported 
in  148  111,  821  (86  N.  E.  Rep.  110),  to  which  reference  is 
made  for  the  facts.  The  cause  was  remanded  under  the  decis- 
ion then  announced,  and  commissioners  appointed  to  make 
partition,  qualified  and  made  their  report,  by  which^  among 
other  estates  partitioned,  they  assigned  certain  coal  mines  in  ^ 
their  entirety  to  the  adult  heirs,  they  having  consented  to  have 
their  shares  allotted  to  them  together.  By  this  report  certain 
farm  lands  were  set  ofP  in  severalty  to  each  of  the  plaintiffs  in 
error,  excepting  the  underlying  coal  and  mineral  and  all  min- 
ing rights.  The  underlying  coal  and  mineral  were  set  off  and 
allotted  to  the  defendants  in  error  jointly,  they  electing  to 
take  together.  The  commissioners,  for  the  purpose  of  equal- 
izing the  shares,  ordered  owelty  paid  to  plaintiffs  in  error  by 
defendants  in  error.  But  two  legal  questions  are  presented 
on  this  record.  The  first  is,  may  a  court  of  equity,  in  a  pro- 
ceeding for  partition,  separate  the  ownership  of  the  surface 
from  the  underlying  mineral,  giving  the  surface  to  one  and  the 
mineral  to  the  other,  with  distinct  titles  in  fee  in  severalty  to 
the  respective  parties?  The  second  is,  may  the  courts,  for  the 
purpose  of  equalizing  such  an  estate,  order  the  payment  of 
owelty? 

Sec.  621.     Partition — Surface  to  one  and  minerals  to 
another — Payment  of  owelty.     Coal  underlying  lands  may 
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be  acquired  by  a  title  absolute  and  in  fee  in  one  person, 
whilst  the  right  to  the  surface  is  in  another.  Each  may  be 
held  by  separate  and  distinct  titles  in  severalty,  and  each  is  a 
freehold  estate  of  inheritance,  separate  from  and  independent 
of  the  other.  The  only  distinction  as  to  the  respective  rights 
rests  on  the  principle  that  the  servient  estate  owes  the  serv- 
itude of  affording  sufficient  supports  to  sustain  the  surface. 
The  vast  coal  fields  underlying  valuable  farm  lands  in  the  state 
of  Illinois  present  questions  of  property  rights  in  connection 
with  the  ownership  of  the  surface  which  renders  a  strict 
adherence  to  the  maxim  of  the  common  law,  * '  Cujus  est  solum 
ejus  est  usque  ad  coRlum  et  ad  inferos ^'*^  not  always  practicable, 
having  regard  to  the  interests  of  the  owners  of  lands  where 
the  coal  is  accessible  by  mines  already  opened.  The  right  of 
the  owner  of  land  to  convey  the  coal  and  mineral  rights  under- 
lying the  land  and  reserving  the  surface  absolutely  in  fee  has 
long  been  recognized.  When  such  conveyance  is  made,  two 
separate  estates  exist,  and  each  is  distinct.  Each  may  be  con- 
veyed by  deed,  each  be  devised  under  a  will.  Each  will  pass 
to  the  heir  under  the  statute  of  descent,  and  each  is  subject  to 
taxation.  In  re  Major^  184  111.  19  (24  N.  E.  Rep.  978). 
In  all  these  phases  each  estate  passes  and  must  be  treated  as 
real  estate.  These  principles  are,  in  effect,  sustained  by  this 
court  in  Locey  Coal  Mines  v.  Chicago^  W.  <t  V,  Coal  Co.^ 
181  111.  9  (22  N.  E.  Rep.  508).  Mining  claims  have  been 
recognized  as  legal  estates  of  freehold,  Merritt  v.  yudd^  14 
Cal.  60,  and  subject  to  partition, /^ft(^^^5  v.  Devlin^  28  Cal. 
502.  The  right  to  partition  was  collaterally  recognized  in 
yanes  v.  Wagner^  66  Pa.  St.  429.  Two  separate  estates  and 
interests  being  in  existence,  in  principle  there  can  be  no  diffi- 
culty in  recognizing  separate  titles.  If  these  two  separate 
interests  and  titles  were  united  in  one  person,  the  maxim  above 
quoted  would  apply,  but  the  owner  would  have  a  right  to 
sever  the  two  estates  by  deed  or  devise.  Where  the  owner 
would  have  that  right,  there  is  no  inherent  difficulty  in  a 
court  of  chancery  severing  the  two  estates  in  a  partition  pro- 
ceeding, where  it  is  rendered  necessary  in  the  interests  of 
justice,  and  decreeing  the  dominant  estate  to  one  and  the  serv- 
ient estate  to  another.  In  recognizing  this  principle  we  are 
applying  it  to  the  facts  of  the  particular  case  before  as,  wheie 
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the  defendants  in  error  consented  to  accept  the  servient  estate. 
We  do  not  at  this  time  determine  the  question  whether  a  per- 
son not  conversant  with  the  management  of  the  mine  and 
without  capital  to  operate  it  could  be  compelled  to  accept  as 
his  share  a  mine  thus  set  off  to  him  against  his  consent,  nor 
whether  a  mine  could  be  set  off  to  a  minor.  In  thus  qualify- 
ing the  rule  of  the  common  law  embraced  in  the  above  quoted 
maxim  until  by  an  express  act  the  owner  of  the  surface  had 
severed  the  one  estate  from  the  other,  a  deed  or  mortgage 
would  convey  the  entire  estate  under  the  full  application  of 
that  maxim,  and  the  principle  of  notice  would,  in  the  event 
of  such  conveyance  of  the  servient  estate,  be  the  same  as  under 
the  most  strict  enforcement  of  the  maxim. 

As  to  the  second  point  presented,  it  is  sufficient  to  say 
that  question  has  been  affirmatively  determined  by  the  adjudi- 
cations of  this  court  in  Field \.  Letter,  117  111.  841  (7  N.  E. 
Rep.  279),  and  numerous  cases  cited  in  the  opinion  in  that 
case.     The  decree  of  the  circuit  court  is  affirmed. 

Note.  In  the  recent  case  of  Virginia  Coal  db  Iron  Co,  v.  KeUy, 
93  Va.  332  (24  S.  E.  Rep.  1020),  the  supreme  court  of  Virginia  say: 
**  Land  includes  everything  belonging  or  attached  to  it.  It  includes  the 
surface  and  whatevier  is  contained  within  or  beneath  the  surface.  It 
includes  the  minerals  buried  in  its  depths  or  which  crop  out  of  its  surface, 
and  the  woods  and  trees  growing  upon  it.  2  Bi.  Comm.  17-19;  2  Minor, 
Inst.  4;  and  Stuart  v.  Pennia,  91  Va.  688  (22  S.  E.  Rep.  509).  And  it  is 
now  a  familiar  doctrine  that  in  these  various  subjects  separate  and  dis- 
tinct freeholds  may  be  created  and  owned  by  different  persons  by  separ- 
ate and  independent  titles.  One  may  own  the  surface,  another  the  coal, 
and  another  still  some  other  mineral,  all  within  the  same  parcel  of  land. 
Each  may  have  a  fee  or  less  estate  in  his  respective  part.  1  Washb. 
Real  Prop.  12;  2  Washb.  Real  Prop.  345;  Calwell  v,  Fulton,  31  Pa.  St.  475  (72 
Am.  Dec.  760);  CaldweU  v.  Copeland,  37  Pa.  St.  427  (78  Am.  Dec.  436);  Arm- 
strong v.  Caldwell,  53  Pa.  St.  287;  Williams  v.  Gibson,  84  Ala.  228  (4  So. 
Rep.  350;  5  Am.  St.  Rep.  368);  LiUibndge  v.  Coal  Co.,  143  Pa.  St.  293  (22 
Atl.  Rep.  1036;  24  Am.  St.  Rep.  544;  13  L.  R.  A.  627),  and  the  note  thereto; 
Zee  v.  Bumgardner,  86  Va.  315  (10  S.  E.  Rep.  3);  Barkadale  v.  Parksr*s 
Admits,  87  Va.  141  (12  S.  E.  Rep.  344).'' 
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Sec.  622.     Retroactive  legislation.     Statutory  provis* 
ions  in  reference  to  the  partition  of  land  are  held  to  be  pros- 
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pective  and  not  retroactive.  Brorwn  v.  Challis^  28  Colo.  145 
(46  Pac.  Rep.  679).  The  court  say:  "Retrospective  legis- 
lation has  always  been  condemned  by  the  courts  as  unfair  and 
prejudicial,  so  that,  in  the  absence  of  any  constitutional 
restriction,  the  courts  have  universally  construed  all  legisla- 
tion as  prospective  only  in  its  operation,  unless  by  the  plain 
and  positive  language  of  the  act  an  intent  was  manifest  to 
make  its  provisions  retrospective.  As  this  ruling  of  the  courts 
was  founded  upon  the  plainest  principles  of  natural  justice, 
it  has  been  extended,  and  given  a  place  in  the  constitutions 
of  several  of  the  states  including  Colorado.  These  constitu- 
tional provisions,  although  couched  in  somewhat  different 
phraseology,  aim  at  the  same  evils,  and  are  substantially  alike. 
They  have  been  before  the  courts  for  consideration  in  numer- 
ous instances,  and,  as  a  result  of  the  decisions,  the  rule  has 
become  fixed,  which,  on  the  one  hand,  denies  the  right  of  the 
legislature  to  create  a  new  ground  for  the  support  of  an  exist- 
ing cause  of  action,  or  to  take  away  any  legal  defense  to  such 
action,  while,  on  the  other,  any  ground  upon  which  an  action 
is  founded  cannot  be  annulled  or  any  new  bar  thereto  created." 
Citing,  Railway  Co,  v.  Woodward^  4t  Colo.  162 ;  French  v. 
Deane,  19  Colo.  504  (86  Pac.  Rep.  609;  24  L.  R.  A.  887)  ; 
Rich  V.  Flanders,  89  N.  H.  847 ;  Kent  v.  Gray,  58  N.  H.  576; 
De  Cordova  v.  City  of  Galveston,  4  Tex.  470. 

Sec.  623.  As  to  vrho  may  have  partition.  A  tenant 
in  common  has  a  right  to  partition  and  he  cannot  be  deprived 
of  this  right  on  account  of  the  fact  that  inconvenience  or 
injury  will  result  or  that  a  division  or  sale  maybe  embarrassed 
by  difficulties.  Gates  v.  Johnson,  IQQ  Ala.  126  (19  So.  Rep. 
416).  The  rule  that  no  one  shall  be  compelled  to  hold  property 
in  common  with  another  grew  out  of  a  purpose  to  prevent 
strife  and  disagreement  and  is  supported  by  the  modem 
policy  of  facilitating  the  transmission  of  title  and  preventing 
the  inconvenience  of  joint  holdings.  The  early  remedy  was 
limited  in  its  scope  but  has  been  developed  until,  as  has  been 
said,  practically  the  right  of  partition  exists  without  regard  to 
its  difficulties ;  accordingly  it  is  held  that  the  giving  of  power 
to  executors  to  sell  land  devised  in  fee  upon  agreement  of  the 
devisees  does  not  destroy  their  right  of  partition.      Caldwell 
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V.  Snyder,  178  Pa.  St.  420  (85  Atl.  Rep.  996;  85  L.  R.  A. 
198).  The  Nebraska  Code  Civ.  Proc,  §  802,  provides  that 
*'  When  the  object  of  the  action  is  to  effect  the  partition 
of  real  property  among  several  joint  owners  the  petition 
must  describe  the  property  and  the  respective  interests,  and 
the  estates  of  the  several  owners  thereof  if  known.  All 
tenants  in  common  or  joint  tenants  of  any  estate  in  land  may 
be  compelled  to  make  or  sutfer  partition  of  such  estate  or 
estates  in  the  manner  hereinafter  prescribed."  Under  this 
statute  it  is  held  that  where  the  plaintiff  and  defendant,  own- 
trs  in  severalty  of  adjoining  lots,  pursuant  to  a  mutual  agree- 
ment, erected  thereon  buildings  corresponding  in  size,  having 
the  stairways,  halls,  skylight  and  heating  apparatus  in  com- 
mon,  there  was  a  grant  to  each  of  an  easement  in  so  much  of 
the  stairs,  halls  and  skylight  as  is  situated  upon  the  lot  of  the 
other ;  that  the  easement  of  each  in  the  property  of  the  other 
is  owned  in  severalty,  and  the  mere  existence  of  such  cross 
easements  does  not  authorize  the  partition  of  said  lots  at  the 
suit  of  either  party.  Barr  v.  Lamas ter^  48  Neb.  114  (66  N. 
W.  Rep,  1110;  82  L.  R.  A.  451). 

Sec.  624.  Partition  between  life  tenants  and  remain- 
der-men. As  between  the  tenant  of  the  particular  estate, 
whether  the  estate  be  for  years  or  for  life,  and  the  remainder- 
man or  reversioner,  there  is  no  tenancy  in  common,  and  parti- 
tion between  them  cannot  be  compelled.     Kelly  v.  Decgan^ 

111  Ala.  152  (20  So.  Rep.  878).  Citing,  Nichols  v.  Nichols, 
28  Vt.  228  (67  Am.  Dec.  699)  ;  Savage  v.  Savage,  19  Ore. 

112  (28Pac.  Rep.  890;  20  Am.  St.  Rep.  795).  Under  the 
statute  of  Iowa  partition  proceedings  to  have  the  land  sold 
cannot  be  maintained  by  a  life  tenant  against  the  remainder- 
man. Smith  V.  Rufinels,  la.  (Go  N.  W,  Rep.  1002). 
In  North  Carolina,  the  right  of  a  remainder-man  to  have  par- 
tition while  the  dower  estate  is  outstanding  is  given  by  stat- 
ute and  extends  to  all  cases  of  a  life  estate  and  remainders 
over,  except  to  a  case  where  the  life  estate  is  contingent  by 
reason  of  a  condition  annexed.  Gillespie  v.  Allison^  117  N. 
C.  512  (28  S.  E.  Rep.  438).  Under  the  Alabama  Code,  §§ 
8258  and  8262,  it  is  held  that  a  tenant  for  life  is  entitled  to 
the  use  of  the  money  derived  from  the  compulsory  sale  on  par- 
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tltion  the  same  as  he  would  have  been  entitled  to  the  use  and 
enjoyment  of  the  land  on  an  actual  partition,  the  rights  of  the 
remaindermen  being  properly  protected  and  reserved  by  the 
giving  or  requiring  of  bond  or  the  loaning  of  the  money  by 
the  court.     Kelly  v.  Deegani  111  Ala.  152  (20  So.  Rep.  878). 

Sec.  625.  Practice  in  actions  for  partition.  Several 
parcels  of  land  may  be  partitioned  in.  one  action.  Grady  s. 
Cannon,  92  Wis.  666  (66  N.  W.  Rep.  808).  In  Illinois  it  is 
held  that  one  who  relies  upon  a  parol  agreement  to  convey 
land  in  a  proceeding  for  partition  should  ask  for  a  decree  of 
specific  performance  to  be  followed  by  an  order  of  partition. 
Ellis  V.  /////,  162  111.  557  (44  N.  E.  Rep.  858).  Land  sub- 
ject  to  an  outstanding,  subsisting,  unassigned  dower  will  no** 
be  ordered  partitioned  upon  a  petition  which  does  not  ask  tc 
have  the  dower  assigned  and  the  remainder  of  the  land  parti- 
tioned. Mississippi  Code,  1880,  §  2553,  applied.  Gillcylen  v. 
Martin,  73  Miss.  695  (19  So.  Rep.  482).  Where  the  plaint- 
iff's  evidence  does  not  show  that  he  has  any  interest  in  or  title 
to  the  land  of  which  he  seeks  partition,  his  action  should  be 
dismissed.  Strickland  v.  Angier,  99  Ga.  272  (25  S.  E.  Rep. 
632).  The  plaintiff  in  a  partition  proceeding  will  not  be 
denied  a  right  of  recovery  because  his  title  is  incomplete  on 
account  of  the  nonperformance  of  a  condition,  the  performance 
of  which  was  prevented  by  the  act  of  the  defendant.  Harris 
V.  Wright,  118  N.  C.  422  (24  S.  E.  Rep.  751).  Amendments 
may  be  permitted  after  the  testimony,  if  the  opposite  partv 
be  permitted  to  plead  and  take  additional  testimony ;  the  biii 
may  pray  to  have  the  property  partitioned,  or  if  not  suscepti- 
ble of  division,  to  have  it  sold  and  the  proceeds  divided;  the 
award  will  not  be  set  aside  because  of  an  immaterial  irrecf- 
ularity  of  the  commissioners ;  and  where  the  properties  are  in 
several  parcels  the  owners  are  not  entitled  to  a  share  of  each 
property,  but  only  to  an  equal  share  in  the  whole.  Claudew 
Handy,  83  Md.  225  (34  Atl.  Rep.  532).  In  partition  of  land 
under  a  will  among  devisees,  charges  laid  upon  them  by  the 
will  may  be  decreed  against  the  shares  of  the  devisees  on  con- 
dition that  they  be  not  paid  within  a  specified  time.  6//w- 
mons  V.  yones,  118  N.  C.  472  (24  S.  E.  Rep.  114),  An  objcc- 
tion  to  the  decree  for  the  reason  that  land  is  only  set  off  to  one 
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of  the  parties,  without  any  adjudication  as  to  the  rights  of  the 
other  parties,  or  as  to  who  is  entitled  to  the  balance  of  the  land, 
must  be  made  by  motion  to  modify  it.  Vandevender  v.  Moore^ 
146  Ind.  44  (44  N.  E.  Rep.  8).  Where  a  decree  in  par- 
tition declares  that  each  of  the  parties  is  entitled  **  to  have, 
hold,  use,  occupy,  possess,  and  enjoy  in  severalty"  the  share 
allotted  to  him,  the  court  may,  in  the  execution  of  its  decree, 
issue  an  injunction  to  prevent  any  of  the  parties  to  the  suit 
from  interfering  with  or  molesting  any  other  party  in  the  pos- 
session of  his  share.  N.  J.  Revision,  p.  115,  §  64,  applied. 
King-  V.  Wilson,  54  N.  J.  Eq.  247  (34  Atl.  Rep.  894).  A 
decree  setting  forth  the  several  interests  of  the  parties  and 
directing  a  sale  for  a  division  of  the  proceeds  is  interlocutory 
and  may  be  modified  even  after  term.  Aull  v.  Day,  133  Mo. 
337  (34  S.  W.  Rep.  578).  Alabama  Code,  1886,  §  8262, con- 
strued  and  applied — ^jurisdiction  of  chancery  court  in  pro- 
ceedings to  procure  partition  sale.  Davis  v.  Bingham,  111 
Ala.  292  (18  So.  Rep.  660).  Ala.  Code,  1852,  §§  2677-2690; 
Code  1886,  g§  8237-3252,  8258-3259,  construed  and  applied- 
sale  for  distribution — adverse  claims.  Hillens  v.  Brinsjield, 
108  Ala.  605  (18  So.  Rep.  604).  See  also  Davis  v.  Bingham, 
111  Ala.  292  (18  So.  Rep.  660)  ;  Shcrer  v.  Garrison,  111  Ala. 
228  (19  So.  Rep.  228). 

Sec.  626.  Parties  to  actions  for  partition.  A  tres- 
passing railroad  company  which  has  taken  possession  of,  and 
used  for  railroad  purposes,  a  portion  of  a  tract  of  land  owned 
by  tenants  in  common  is  not  a  necessary  party  to  an  action 
between  them  for  partition.  Tucker  v.  Chicago,  St,  P,,  M, 
&  O.  By.  Co.,  91  Wis.  576  (65  N.  W.  Rep.  515).  When  a 
bill  seeks  to  have  land  sold  for  partition,  the  safer  practice  is 
to  bring  in  as  parties  the  personal  representatives  of  deceased 
tenants  in  common,  unless  averment  and  proof  are  made  that 
the  estate  owes  no  debts.  Davis  v.  Bingham,  111  Ala.  292 
(18  So.  Rep.  660).  In  case  of  the  death  of  a  party  to  a  par- 
tition proceedings  during  the  pendency  of  the  action  it  is  nec- 
essary that  his  heirs  or  devisees  be  made  parties  before  pro- 
ceeding with  the  partition ;  and  where  it  is  not  shown  by  the 
will  that  the  executors  of  the  deceased  are  invested  with  and 
authorized  to  represent  the  title,  they  are  not  prpper  parties 


§  626-628  PARTITION.  548 

to  represent  the  heir  or  devisee  in  partition  proceedings. 
Lyon  V.  Register,  86  Fla.  278  (18  So.  Rep.  589).  The  sale 
of  his  interest  by  one  of  the  parties  to  a  partition  proceedings 
does  not  necessitate  a  change  of  parties  or  affect  the  title  of  a 
purchaser  at  a  partition  sale.  Grid  v.  Randolph^  108  Ala. 
601  (18  So.  Rep.  609). 

Sec,  627.  Allowance  of  attorneys*  fees.  Under  Ohio 
Rev.  Stat.,  §  5778,  authorizing  the  court  in  partition  proceed, 
ings  to  allow  a  reasonable  fee  to  plaintiff^s  counsel,  to  be  taxed 
as  costs  in  the  case,  the  power  conferred  is  limited  to  such 
services  as  are  rendered  for  the  common  benefit  of  all  the  par- 
ties. For  services  rendered  in  litigation  between  parties  to 
the  suit,  no  allowance  can  be  made  by  the  court  under  this 
section.  Where  an  attorney  makes  an  agreement  with  the 
plaintiff  in  partition  proceedings,  whereby  he  is  to  receive  a 
certain  compensation  for  his  services  in  the  matter,  he  neces- 
<arily  waives  any  right  he  might  otherwise  have  had  to  be 
awarded  compensation  by  the  court  under  the  statute.  In 
«uch  case  the  contract  fixes  his  rights  and  the  measure  of  the 
relief  to  which  he  may  be  entitled.  Toung\.  Stone^^b  O.  St. 
125  (45  N.  E.  Rep.  57).  111.  Rev.  Stat.,  ch.  106,  §  40,  ap- 
plied — allowance  of  attorney's  fees.  Hartuoell  v.  De  Vanity 
159  111.  825  (42  N.  E.  Rep.  789). 

Sec.  628.  Improvements  by  co-tenants — ^Allotment 
to  party  making.  When  a  co-tenant  has  in  good  faith 
enhanced  the  value  of  part  of  the  premises  held  in  co-tenancy, 
by  making  improvements  thereon,  the  fruits  of  such  expendi- 
ture and  industry  will  be  secured  to  the  one  making  the 
improvements  in  a  partition  of  the  common  property  by  allot- 
ting to  him  the  parcel  so  enhanced  in  value,  or  as  much  thereof 
as  represents  his  share  of  the  whole  tract,  provided  it  can  be 
done  consistently  with  an  equitable  partition  of  the  estate. 
The  good  faith  required  in  making  the  improvements  on  part 
of  the  estate  is  that  they  should  be  honestly  made,  for  the  pur- 
pose of  improving  the  property,  and  not  of  embarrassing 
another  co-tenant,  or  incumbering  the  estate,  or  hindering 
partition.  In  directing  a  partition  of  real  estate,  the  court 
may  assign  to  the  parties,  respectively,  such  parts  of  the  estate 
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as  will  best  accommodate  them,  and  be  of  most  value  to  them, 
with  reference  to  their  respective  situations  in  relation  to  the 
property  before  partition,  if  it  can  be  done  consistently  with 
an  equitable  partition.  Boley  v.  Skinner^  88  Fla.  291  (20  So, 
Rep.  1017). 

Sec.  629.  Trial  of  title  in  actions  for  partition. 
The  adverse  claim  of  title  of  one  who  is  not  a  tenant  in  com* 
mon  can  not  be  litigated  in  partition  proceedings  brought  to 
procure  a  sale  of  land  for  distribution.  Hillens  v.  JBrinsficldy 
108  Ala.  605  (18  So.  Rep.  604).  In  Alabama,  when  the 
complainant's  bill  shows  a  legal  title  to  an  undivided  portion 
of  the  land  and  an  adverse  claim  is  asserted  by  a  defendant, 
the  court  will  not  adjudicate  the  conflicting  claims,  but  stay 
proceedings  until  they  are  determined  by  a  suit  at  law.  Har^ 
rison  v.  Taylor,  111  Ala.  817  (19  So.  Rep.  986).       ^ 

Sec.  630.  Partition  sales.  Where  it  is  more  advan- 
tageous to  the  parties  concerned  in  a  proceeding  for  an  equi* 
table  partition,  the  court  may  order  a  sale  of  the  whole  prop- 
erty  for  the  purpose  of  making  division.  Williams  v.  Coombs , 
88  Me.  188  (88  Atl.  Rep.  1078).  Water  power  may  be  par- 
titioned  among  tenants  in  common,  but  where  such  partition 
for  any  reason  is  impracticable  there  should  be  a  sale  of  the 
power  and  a  division  of  the  proceeds.  Brown  v.  Cooper, 
98  la.  444  (67  N.  W.  Rep.  878 ;  88  L.  R.  A.  61 ;  60  Am.  St. 
Rep.  190).  An  order  in  a  partition  suit,  that  the  property  be 
resold  at  the  risk  of  the  purchaser  at  the  .first  sale  who 
refused  to  comply  with  his  bid,  is  binding  09  him,  it  being 
recited  that  he  had  notice  and  was  represented  by  counsel.  A 
referee,  who,  in  making  a  sale,  enters  into  a  written  contract 
with  the  purchaser,  to  furnish  a  good  title  within  a  certain 
time,  cannot,  upon  failure  to  do  so,  and  in  an  action  to  recover 
purchase  money,  deny  the  whole  of  his  contract  to  be  part  of 
the  terms  and  conditions  of  the  sale,  for  the  purpose  of  pre- 
venting the  purchaser  from  showing  the  terms  of  a  resale  to 
have  been  different.  Hammond  yr,  v»  Cailleand^  111  Cal. 
206  (48  Pac.  Rep.  607;  52  Am.  St.  Rep.  167).  Citing, 
Bo^s  V.  Hargrave,  16  Cal.  660  (75  Am.  Dec.  661). 
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Sec.  631.     Miscellaneous  notes.     Where  the  object  of 
a  conveyance  purporting  to  be  mad^  by   several  tenants  in 
common  is  to  effect  a  partition  of  land  which  they  hold  in 
common,  it  must  be  binding  upon  all  of  the  parties  in  order 
to  bind  any  of  them.  Center  v.  Davis ^  113  Cal.  807  (45   Pac. 
Rep.  468;  54  Am.  St.  Rep.  852).     Parties  to  a  partition  have 
the  right  to  insist  that  the   property  shall  be  viewed  in  its 
existing  physical  condition,  and  if  it  presents  insurmountable 
objections  to  a  partition  in  kind  the  consent  of  some  of  the 
owners  that  they  will  relinquish  all  advantages   which  might 
accrue  from  the  particular  condition  of  the  property,  or  be 
willing  to  make  restitution  for    parts    falling  to  others   for 
inconvenience  to  them,  cahnot  compel  the  other  owners  to 
consent  to  a  division  in  kind.     Soniat  v.  Supple^  ASi  La.  296 
(19  So.    Rep.   128).     In   West  Virginia  it  is  held   that   in 
partition  of  land  a  warranty  is  implied,  because  of  the  privity 
of  the  estate.     Upon  partition  the  parties  are  in  cequcUi  Jure. 
There  is  supposed  to  be  mutual  confidence,  by  reason  of  the 
privity  of  estate,  and,  if  the  common  fund  is  not  so  large   as 
the  parties  suppose,  either  from  defect  of  title,  or  of  unsound- 
ness as  to  part,  the  loss  should  be   borne  equally.     It  is  the 
duty   of  the  court,  through  its  commissioners,   to   ascertain 
what  estate  exists,  before  proceeding  to  make  a  partition  of 
the  same,  or  confirming  such  partition.      Dingess  v.  Alarcutn^ 
41  W.  Va.  757  (24  S.  E.  Rep.  624). 


PARTNERSHIP  REAL  ESTATE. 


EPITOMB  OP  CASES. 

Sec.  632.  As  to  what  constitutes  partnership  real 
estate — When  treated  as  personalty.  If  real  estate  is 
bought  with  partnership  funds  and  for  partnership  purposes 
it  is  partnership  property^  notwithstanding  the  deed  may  be 
made  to  individuals  of  whom  the  firm  is  composed.  Hayes  v. 
Treat,  178  Pa.  St.  810  (35  Atl.  Rep.  987).  Where  tenants 
in  common  in  a  mine  form  a  partnership  for  the  operation  of 
the  mine,  without  the  mining  property  being  brought  into  the 
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partnership  as  a  portion  of  its  capital  stock,  the  property  does 
not,  for  payment  of  partnership  debts,  become  partnership 
property,  as  between  a  purchaser  of  one  partner's  interest  in 
the  mine  and  the  remaining  partners.  Patrick  ei  al  v. 
Weston^  22  Colo.  45  (48  Pac.  Rep.  446).  Partnership  real 
estate  is  regarded  as  personalty,  so  far  as  it  is  required  to  pay 
firm  debts.  As  a  general  rule  there  can  be  no  partition  of 
firm  realty  so  long  as  there  are  firm  debts  outstanding.  This 
rule  is  to  secure  the  right  of  each  partner  to  have  firm  prop- 
erty applied  to  the  payment  of  firm  debts,  in  order  that  he 
may  be  discharged  from  personal  liability  for  them.  There- 
fore, if  it  appears  that  the  realty  will  not  be  called  upon  to 
pay  firm  debts,  a  partition  of  the  same  may  be  decreed. 
Molineaux  v.  Raynolds,  54  N.  J.  Eq.  559  (85  Atl.  Rep.  586). 

Sec.  633.  Miscellaneous  notes.  A  homestead  right 
in  partnership  realty  cannot  be  acquired  by  one  partner  taking 
possession  and  using  it  as  a  residence.  Brady  v.  Kreuger^  8 
S.  Dak.  464  (66  N.  W.  Rep.  1088;  59  Am.  St.  Rep.  771). 
In  a  conveyance  of  partnership  realty,  the  partners  are  treated 
as  tenants  in  common  and  all  must  join ;  and  so  long  as  the 
interest  of  a  partner  remains  in  him  unconveyed,  he  holds  it 
for  the  benefit  of  firm  creditors.  Alabama  Marble  d;  Stone 
Co,  v.    Chattanooga  Marble  d:  Stone    Co.^         Tenn.  (87 

S.  W.  Rep.  1004).  Upon  the  dissolution  of  a  partnership, 
the  assets  are  applicable  to  the  payment — First,  of  firm  debts 
due  to  nonpartners;  second,  of  advances  made  to  the  firm  by 
partners ;  third,  of  capital  contributed  by  each  partner.  The 
residue  is  divisible,  as  profits,  equally  between  the  partners, 
unless  a  different  method  of  division  is  stipulated  for.  When 
by  agreement  each  partner  had  the  privilege  of  leaving  in  the 
business  of  the  firm,  as  contributions  of  capital,  all  or  a  part 
of  his  share  of  the  profits  set  apart  to  him  at  the  end  of  each 
year,  then,  upon  dissolution,  such  portions  of  profits  undrawn 
will  be  payable  as  capital.  When  upon  dissolution  the  part- 
ners agree  upon  a  valuation  of  the  firm  assets  at  a  sum  not  in 
excess  of  the  entire  amount  of  the  capital  which  has  been  con- 
tributed, and  the  personal  property  is  turned  Dver  to  a  new 
firm  upon  the  basis  of  such  valuation,  and  the  real  estate  is 
retained  by  the  members  of  the  old  firm,  their  respective  inter- 
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ests  in  the  real  estate  will  be  in  proportion  to  their  contribu* 
tionsof  capital.  Molineaux  v.  Raynolds^  54  N.  J.  Eq.  559 
(85  Atl.  Rep.  586). 


PARTY  WALLS. 


EPITOME  OP  CASES. 

Sec.  634.  As  to  what  constitutes  a  party  wall.  In  a 
recent  case  the  supreme  court  of  Connecticut  reviews  the 
authorities  and  holds  that  in  the  absence  of  some  statute,  a 
strict  party  wall  can  exist  only  by  prescription  or  by  contract 
express  or  implied.  Whiting  v.  Gaylord^  66  Conn.  887  (84 
Atl.  Rep.  85;  50  Am.  St.  Rep.  87).  It  is  riot  necessary  that 
a  party  wall  shall  stand  half  upon  each  of  the  adjoining  par- 
cels of  land.  It  may  stand  half  upon  each  or  wholly  upon 
one,  and  may  or  may  not  be  the  common  property  of  the  two 
proprietors.  Tate  v.  Fratt,  112  Cal.  618  (44  Pac.  Rep.  1061). 
A  division  wall  may  become  a  party  wall  by  agreement,  either 
actual  or  presumed ;  and  although  such  wall  may  have  been 
built  exclusively  upon  the  land  of  one,  if  it  has  been  used  and 
enjoyed  in  common  by  the  owners  of  both  houses  for  a  period 
of  twenty  years,  the  law  will  presume,  in  the  absence  of  evi- 
dence showing  that  such  use  and  enjoyment  were  permissive, 
that  the  wall  is  a  party  wall.  In  such  cases  the  law  presumes 
an  agreement  between  the  adjacent  owners  that  the  wall  shall 
be  held  and  enjoyed  as  the  common  property  of  both.  Barry 
V.  Edlavitch,9A  Md.  95  (85  Atl.  Rep.  170;  88  L,  R.  A. 
294). 

Sec.  635.  Party  "walls  by  prescription.  In  order  to 
establish  a  party  wall  by  prescription,  it  is  essential  that  the 
use  be  adverse,  so  much  so  as  to  give  a  right  of  action  in  favor 
of  the  party  against  whom  it  has  been  exercised ;  and  that  the 
right  to  the  use  of  a  wall  does  not  pass  as  an  appurtenant  to 
the  land,  unless  such  easement  be  open,  visible,  continuous 
and  necessary  to  the  enjoyment  of  the  estate  granted  or 
retained.      Whiting  v.  Gaylordy  66  Conn.  887  (84  Atl.  Rep. 
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85;  50  Am.  Su  Rep.  87).  The  right  to  use  a  wall  as  a  party 
wall  which  has  been  acquired  by  prescription,  is  an  appur- 
tenance which  passes  by  deed  even  though  the  word  "  appur* 
tenant'*  be  not  used.  Barry  v,  Edlavitch^  84  Md.  95  (85 
Atl.  Rep.  170 ;  88  L.  R.  A.  294).  One  who  has  acquired  the 
right  to  use  a  wall  as  a  party  wall  by  adverse  possession  of  the 
same,  cannot  object  to  the  owner  building  the  wall  up  higher 
and  placing  windows  therein,  or  making  other  changes  so 
long  as  he  does  not  invade  the  rights  of  the  owner  of  the  dom- 
inant estate.  The  presumed  grant  does  not  extend  further 
than  the  user  in  which  the  owner  has  acquiesced.  Barry  v. 
Edlavitch,  84  Md.  95  (85  Atl.  Rep.  170;  88  L.  R.  A.  294). 

Sec*  636.  Contracts  concerning  party  walls.  Where 
a  party  by  written  contract,  obtains  the  right  to  place  joists  in, 
and  .otherwise  build  into  and  against  a  wall,  and  other- 
wise use  the  same  as  a  party  or  division  wall,  he  thereby 
acquires  the  right  to  build  on  such  wall.  Dorset  v.  Haber- 
sack,  84  Md.  117  (85  Atl.  Rep.  96).  Where  a  wall  resting 
equally  upon  the  lands  of  adjoining  owners  has  been  erected 
to  the  height  of  two  stories  under  a  contract  making  it  a  party 
wall,  a  continuation  of  the  wall  upward  by  one  owner  must 
be  made  as  a  party  wall,  although  the  adjoining  owner 
acquired  title  from  the  owner  making  the  continuation  under 
a  deed  containing  a  condition  forbidding  him  from  erecting 
buildings  exceeding  two  stories  in  height,  fidelity  Lodge  v. 
Bond,  14:1  In^.  487  (45  N.  E.  Rep.  888).  An  agreement 
for  the  construction  of  a  wall  in  common  by  joint  property 
owners,  to  the  height  of  three  stories  on  the  land  of  one, 
does  Bot  justify  the  assumption  that  the  other  party  may,  of 
his  own  motion,  and  for  his  own  sole  benefit,  extend  said 
wall  upward  still  another  story,  irrespective  of  a  there- 
from threatened  easement  ripening,  or  of  injury  likely 
to  result  to  the  property  adjacent.  The  adjacent  prop- 
erty owner  whose  rights  and  estate  are  threatened  by  the 
proposed  erection  about  to  be  made  by  the  other,  as  above 
indicated,  is  entitled  to  the  protection  afforded  by  an  injunc- 
tion. Calmelei  v.  Sickl,  48  Neb.  505  (67  N.  W.  Rep.  467 ;  58 
Am.  St.  Rep.  700).  For  construction  of  party  wall  contract 
depending  upon  particular  facts,  see  Palmer   v.  Evangelical 
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Baptist  B.    (&  M.    Soc,   166  Mass.    148    (48  N.   E.   Rep. 
1028). 

Sec.  637.  Rebuilding  party  wall.  One  who  is  clothed 
with  the  right  to  rebuild  a  party  wall  is  not  liable  for  the 
inconvenience  and  damage  necessarily  imposed  upon  his 
adjoining  neighbor,  but  he  is  responsible  for  any  exaggeration 
of  these  necessary  damages  which  by  any  diligence  could  have 
be/^n  prevented.  The  party  building  is  bound  to  replace  the 
neighbor  at  the  end  of  the  work,  in  a  position  equal  in  every 
respect  to  that  which  he  occupied  in  the  beginning  and  fur- 
nish him  with  a  wall  fit  and  adequate  to  support  his  building 
without  injury.  Levy  v.  Fcnner^  48  La.  1889  (20  So.  Rep. 
895). 

Sec.  638.  Miscellaneous  notes.  It  seems  to  be  a  settled 
law  that  where  there  is  a  party  wall,  each  of  the  owners  may 
increase  the  height  thereof  when  it  can  be  done  without 
injury  to  the  adjoining  building,  and  without  impairing  the 
value  of  the  cross-easements  to  which  the  adjoining  proprietor 
is  entitled.  Tate  v.  Fratt,  112  Cal.  618  (44Pac.  Rep.  1061). 
Citing,  Brooks  v.  Curtis,  50  N.  Y.  889  (10  Am.  Rep.  545)  ; 
Graves  v.  Smith,  87  Ala.  450  (6  So.  Rep.  808)  ;  Everett  v. 
,Edwards,  149  Mass.  588  (22  N.  E.  Rep.  52).  The  lows 
Code,  §  2019,  is  as  follows  :  '*  In  cities  and  towns  and  other 
places  surveyed  into  building  lots,  the  plats  whereof  are 
recorded,  he  who  is  about  to  build  contiguous  to  the  land  of 
his  neighbor,  may  if  there  be  no  wall  on  the  line  between 
them,  build  a  brick  or  stone  wall  at  least  as  high  as  the  first 
story,  if  the  whole  thickness  of  said  wall  above  the  cellar  wall 
does  not  exceed  eighteen  inches,  exclusive  of  the  plastering, 
and  rest  one-half  of  the  same  on  his  neighbor's  land ;  but  the 
latter  shall  not  be  compelled  to  contribute  to  the  expense  of 
said  wall ."  It  is  held  that  this  statute  does  not  authorize  the 
building  and  maintenance  of  a  stone  wall  with  one-half  on 
the  lot  of  the  adjoining  owner  by  one  who  simply  intends  at 
some  time  in  the  future  to  build  a  brick  super-structure  thereon. 
Switzer  v.  Davis,  97  la.  266  (66  N.  W.  Rep.  174). 


PLATS  AND  SURVEYS. 


EPITOME  OP  CASES. 

Sec.  639.  Miscellaneous  notes.  The  vacation  by  the 
owner  of  a  plat  of  an  addition  to  the  city,  the  land  being  within 
the  corporate  limits,  does  not  ipso  facto  disconnect  the  land 
platted  from  the  corporation.  Kershaw  v.  Jansen^  49  Neb.  467 
(68  N.  W.  Rep.  616).  Minn.  Gen.  Stat.,1894,  §  2815, applied 
— judgment  vacating  plat— •recording.  Kiewert  v.  Anderson^ 
65  Minn.  491  (67  N.  W.  Rep.  1081 ;  60  Am.  St.  Rep.  487). 
A  survey  made  by  the  proper  officers  of  the  United  States  and 
confirmed  by  the  land  department,  is  not  open  to  challenge  by 
any  collateral  attack  in  the  courts.  Colorado  Fuel  Co,  v. 
Maxwell  Land  Grant  Co.,  22  Colo.  71  (48  Pac.  Rep.  556). 
Citing,  Maxwell  Land  Grant  Case,  121  U.  S.  825  (7  Sup.  Ct. 
Rep.  1015);  Beard  v.  Federy,  8  Wall  ^i%\More  v.  Steinbachy 
127  U.  S.  70  (8  Sup.  Ct.  Rep.  1067) ;  Russell  y.  Land  Grant 
Co.,  158  U.  S.  258  (15  Sup.  Ct.  Rep.  827).  Where  on  account 
of  the  change  of  the  names  of  streams  mentioned  in  a  survey 
it  is  impossible  to  locate  them,  contemporary  maps  and  sur- 
veys may  be  resorted  to  for  the  purpose  of  identifying  them. 
Kain  v.  Toung,  41  W.  Va.  818  (24  S.  E.  Rep.  554).  Minn. 
Laws,  1895,  ch.  249,  providing  for  the  location  of  section  and 
quarter  section  corners  by  the  county  surveyor  on  the  appli- 
cation of  the  resident  owners  of  the  section,  is  unconstitu- 
tional, for  the  reason  that  it  deprives  the  landowners  of  their 
property  without  due  process  of  law,  no  provision  being  made 
in  the  statute  for  notice  to  any  of  the  landowners  of  the  time 
when  the  work  is  to  be  done.  Davis  v.  Board  of  Com'rs^ 
65  Minn.  810  (67  N.  W.  Rep.  997 ;  83  L.  R.  A.  482 ;  60  Am. 
St.  Rep.  475).  U.  S.  Rev.  Stat.,  §§  2395,  2396,  construed 
and  applied — survey  of  townships  87  and  88  touching  Lake 
Michigan  and  Wolf  Lake.  Kean  v.  Roby,  145  Ind.  221  (42 
N.  E.  Rep.  1011).  As  to  rules  for  establishing  section  cor- 
ners in  government  survey  of  public  lands  see  Holler  v.  Fm^ 
erson,  112  Cal.  578  (44  Pac.  Rep.  1078).     Rules  where  line 


§  639-641  POSSESSION.  656 

of  survey   encounters  impassable  or  unsurmountable  objects. 
Stack  V.  Pepper,  119  N.  C.  484  (25  S.  E.  Rep.  961). 


POSSESSION. 


EPITOME  OP  CA8E8. 

Sec.  640.  As  to  what  is  peaceable  possession — Qui- 
eting  title.  The  New  Jersey  Statute,  8  Gen.  Stat. ,  p.  8486, 
provides  that  an  action  to  quiet  title  may  be  maintained  *'  when 
any  person  is  in  peaceable  possession  of  lands  *  *  *  claim- 
ing to  own  the  same."  Construing  and  applying  this  statute 
it  is  held  that  peaceable  possession  may  be  established  by  the 
proof  of  such  acts  of  ownership  as  the  nature  and  situation  of 
the  property  would  admit,  and  that  such  possession  need  be 
peaceable  only  so  far  as  the  defendant  was  concerned.  Allaire 
V.  Ketcham,  55  N.  J.  Eq.  168  (85  Atl.  Rep.  900).  The  court 
say :  "  If  by  *  peaceable '  is  meant  quiet  and  peaceable  as 
to  every  trespasser,  whether  claiming  title  or  not,  then  the 
possession  cannot  be  said  to  have  been  altogether  peaceable, 
for  the  trespassers  whom  complainant  ordered  off  disturbed 
this  peacecble  possession.  But  I  think  the  true  construction 
of  the  statute  is  that  the  possession  must  be  peaceable  as 
against  the  defendant.  And,  further,  it  seems  to  me  that  in 
determining  whether  the  possession,  as  to  the  defendant,  is 
peaceable,  the  test  must  be  whether  the  defendant  setting 
up  a  claim  of  title  has  interfered  with  complainant's  posses- 
sion by  an  act  which  is  suable  at  law,  and  suit  upon  which 
will  or  may  involve  the  title  of  the  defendant." 

Sec.  641.  Possession  as  notice.  Possession  is  notice 
of  whatever  rights  may  exist  in  the  person  holding  possession. 
Monroe  v.  Hanson,  4.1  Neb.  80  (66  N.  W.  Rep.  12)  ;  Kan- 
sas City  Inv.  Co.  v.  Fulton,  4  Kan.  App.  115  (46  Pac.  Rep. 
188)  ;  Lowe  v.  Turpie,  147  Ind.  652  (44  N.  E.  Rep.  25;  87 
L.  R.  A.  288)  ;  Cooper  v.  Tkomason,  80  Ore.  161  (45  Pac.  Rep. 
206).  Possession  of  a  part  of  a  building  by  one  having  a  con- 
tract of  purchase  for  the  whole  is  notice  of  his  rights  under 
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such  a  contract.  Boyer  v.  Chandler,  160  111.  894  (48  N.  E. 
Rep.  808;  82  L.  R.  A,  118).  Possession  is  only  notice  of 
the  title  under  which  it  is  held.  Robertson  v.  Wheeler, 
162  HI.  566  (44  N.  E.  Rep.  870).  Where  a  purchaser  finds 
his  vendor  in  possession,  either  in  person  or  by  a  tenant,  he 
has  a  right  to  assume  that  such  possession  was  rightfully 
obtained,  unless  he  has  knowledge  or  information  to  the  con- 
trary. Robertson  v.  Wheeler,  162 111.  566  (44  N.  E.  Rep.  870). 
The  continuance  in  possession  of  the  tenants  of  a  vendor  after 
his  conveyance  does  not  impart  notice  of  the  rights  of  the 
vendee  who  does  not  place  his  deed  on  record.  Wahrcnber- 
gcr  v.  Waid,  8  Colo.  App.  200  (45  Pac.  Rep.  618)  ;  Griffin 
v.  Hall,  111  Ala.  601  (20  So.  Rep.  485).  For  case  depend- 
ing  upon  particular  facts  and  illustrating  the  proposition  that 
possession  is  evidence  of  title,  see  Mtckle  v.  Montgomery,  111 
Ala.  415  (20  So.  Rep.  441).  In  order  for  possession  under 
an  unrecorded  deed  to  operate  as  notice  to  a  purchaser,  of  the 
possessor's  rights,  the  possession  must  be  open,  visible,  exclu- 
sive and  unambiguous.  Wells  v,  American  Mortg.  Co.,  109 
Ala.  480  (20  So.  Rep.  186).  When  possession  of  real  estate 
under  an  unrecorded  deed  is  relied  on  as  notice  to  the  pur- 
chaser of  the  property  at  execution  sale,  it  must  appear  that 
there  was  actual  possession,  so  as  to  give  notice  at  the  time  of 
the  rendition  of  the  judgment  under  which  the  sale  was  made. 

Lusk  V.  Reel,  86  Fla.  418  (18  So.  Rep.  582;  51   Am.   St. 
Rep.  82). 

Sec.  642.  Presumption  as  to  knowledge  of  title. 
Where  a  person  other  than  the  grantor  is  in  possession  of 
land,  it  is  the  purchaser's  duty  to  inquire  into  the  title,  and 
the  presumption  of  law  is  that  upon  su'ch  inquiry  he  learns 
the  trOe  state  of  the  title.  Actual  possession  of  land  is  notice 
to  all  the  world  of  whatever  rights  the  occupant  really  has  in 
the  premises,  and  a  vendor  cannot  convey  to  any  other  person 
without  such  person  being  affected  by  such  notice.  Actual 
knowledge  of  such  possession  on  the  part  of  those  sought  to 
be  charged  with  such  notice  is  not  necessary.  Notice  in  such 
cases  is  a  legal  deduction  from  the  fact  of  possession.  Pos- 
session, in  order  to  be  constructive  notice  of  a  claim  of  title, 
must  be  open,  visible,  and  exclusive,  and  is  shown   by  any 
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use  of  the  land  that  indicates  an  intention  to  appropriate  it 
5or  the  benefit  of  the  possessor.  Such  use  may  be  any  to 
which  the  land  is  adapted,  and  is  calculated  to  apprise  the 
world  that  the  property  is  occupied.  Tate  v.  Pensacola^  G^ 
Z.  iS:  Dcvp.  Co.,  87  Fla.  439  (20  So.  Rep.  542;  58  Am.  St. 
Rep.  251). 


POWER  OF  ATTORNEY. 


EPITOME  OP  CASES. 

Sec.  643.  Authority  conferred  by  and  conveyance 
under.  A  power  of  attorney  authorizing  one  to  "  superin- 
tend" the  property  of  his  principals,  and  to  **  preserve,  man- 
age, sell,  and  dispose  of"  the  same,  and  also  to  locate  mill 
sites,  mining  claims,  and  water  rights,  and  '*  to  manage,  work, 
sell  and  dispose  of  them ,"  does  not  authorize  the  agent  to 
execute  a  note  and  mortgage  in  the  name  of  his  principal 
although  given  to  secure  a  debt  incurred  by  the  agent  in  the 
management  of  the  property ;  and  a  failure  of  the  principal 
to  object  to  such  an  act,  it  appearing  that  he  had  no  knowledge 
of  it  until  the  bringing  of  an  action  to  foreclose  the  mortgage, 
does  not  constitute  a  ratification  within  the  meaning  of  the 
Cal.  Civ.  Code,  §  2810.  Galinsky  v.  Allison,  114  Cal.  458 
(46  Pac.  Rep.  295) .  Under  a  power  of  attorney  executed  by 
the  widow  and  daughter  of  R.  H.  W.  in  which  the  attorney 
is  authorized  "  to  hunt  up,  develop,  establish,  and  dispose  of 
all  lands  and  land  claims  belonging  to  the  estate  of  R.  H.  W. 
deceased,  of  which  we  are  lawful  heirs,  and  generally  to  rep- 
resent and  manage  our  interests  in  said  estate,  giving  and 
granting  unto  our  said  attorney  full  power  and  authority  to  do 
and  perform  all  and  every  act  and  thing  whatsoever  requisite 
and  necessary  to  be  done  in  and  about  the  premises,  as  fully  to 
all  intents  and  purposes  as  we  might  or  could  do  if  personally 
present,"  it  is  held  that  a  conveyance  by  such  attorney  passed 
all  interest  of  the  principals  held  by  them  in  such  estate  at 
the  time  of  its  execution,  in  whatever  right  Parke  v. 
Wynne,  89  Tex.  418  (84  S.  W.  Rep.  907). 
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STATUTORY  PROVISIONS. 

[In  Vol.  IV,  §§  591-632,  will  be  found  a  compilation  of  the  statutory 
provisions  of  the  several  states  and  territories  concerninpf  powers  of  attor- 
ney. Below  we  give  such  amendments,  changes  and  additional  construc- 
tions as  have  been  made.] 

Sec.  644.  California.  (See  Vol.  IV,  §  593).  The  legislature 
of  1897  enacted  the  Torrens  system  of  land  transfers.  See  Stat.  1897,  pp. 
188-166.  This  statute  provides  that,  "before  any  person  can  convey, 
charge,  or  otherwise  deal  with  registered  land,  or  any  estate  or  interest 
therein,  as  attorney  in  fact  for  another,  the  deed  or  instrument  empower- 
ing him  so  to  act  shall  be  filed  with  the  registrar,  and  a  memorial  thereof 
entered  upon  the  original  and  duplicate  certificates.  If  the  attorney  shall 
so  desire  the  registrar  shall  deliver  to  him  a  certified  copy  of  the  power 
of  attorney,  with  the  endorsements  thereon.  Revocation  of  a  power  may 
be  registered  in  a  like  manner.*'    Statutes  1897,  p.  155,  §  66. 

Sec.  645.  Illinois.  (See  Vol.  IV,  §600.)  Illinois  has  adopted 
the  Torrens  system  of  land  transfers.  See  Laws  1897,  pp.  139-165.  This 
statute  provides  that  "  before  any  person  can  convey,  charge,  or  other- 
wise deal  with  registered  land,  or  any  estate  or  interest  therein,  as  attor- 
ney in  fact  for  another,  the  deed  or  instrument  empowering  him  so  to  act 
shall  be  filed  with  the  registrar,  and  a  memorial  thereof  entered  upon 
the  register  in  like  manner  as  in  the  case  of  a  charge.  If  the  attorney  sha.i 
so  desire  the  registrar  shall  deliver  to  him  a  certified  copy  of  the  power 
of  attorney,  with  the  endorsements  thereon.  Revocation  of  a  power  may 
be  registered  in  like  manner."    Laws  1897,  p.  156,  §  67. 

Sec.  646.  Michigan.  (See  Vol.  IV,  §  608.)  The  record  cf  a 
power  of  attorney  recorded  prior  to  Mar.  1,  1847,  is  made  "prima /ac/e 
evidence  of  the  due  execution  and  acknowledgment  of  such  letter  of 
attorney."    Pub.  Acts  1897,  p.  112. 

Sec.  647.    Minnesota.  (See  Vol.  IV,  §  609.)  Pub.  Acts  1897, 
p.  491,  validates  prior  conveyances  of  a  married  woman  in  which  herbui 
band  joined  which  were  executed  under  a  power  of  attorney  given  by 
such  married  woman  in  the  execution  of  which  power  the  husband  did 
not  join. 

Sec.  648,  New  Jersey.  (See  Vol.  IV,  §  616.)  For  act  vali- 
dating  deeds  executed  and  recorded  under  power  of  attorney  prior  to 
July  4, 1776,  see  Laws,  1898,  p,  671. 

Sec.  649.  North  Dakota.  (See  Vol.  IV,  §  604.)  "The  cer- 
tificate  of  acknowledgment  by  an  attorney  in  fact  must  be  substantially 

in  the  following  form:    State  of County  of ss: 

On  this day  of in  the  year  of ,  before 

me  (here  insert  the  name  and  quality  of  the  officer),  personally  appeared 
known  to  me  (or  proved  to  me  on  the  oath  of ) 
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to  be  the  person  who  is  described  in  and  whose  name  is  subscribed  to 
the  written  instrument  as  the  attorney  in  fact  of and  acknowl- 
edged to  me  that  he  subscribed  the  name  of thereto  as  prin- 
cipal and  his  own  name  as  attorney  in  fact."    Rev.  Codes,  1895,  §  3584. 

Instrument  revoking  power  of  attorney  must  be  acknowledged  or 
proved,  certified  and  recorded  in  the  same  office  in  which  the  power  ii 
recorded.    Revised  Codes  1895,  §  8596. 

Sec.  650.  Pennsylvania.  (See  Vol.  IV,  §  624.)  For  statute 
validating  conveyances  executed  under  power  of  attorney  in  his  owik 
name  instead  of  in  the  name  of  his  principal,  see  Laws  1897,  p.  81. 

Sec.  651 .  Utah.  (See  Vol.  IV,  §  626.)  A  husband  or  wife  mp.v 
constitute  the  other  his  or  her  attorney  in  fact.  Rev.  Stat.  (1898),  §  1205, 
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Sec.  652.  Conclusiveness  of  decisions  of  the  state 
courts  and  land  department.  A  judgment  of  a  state  court 
rendered  before  the  issue  of  a  patent  for  lands  denying  to  one 
the  right  of  preemption  on  account  of  his  alienage  does  not 
bind  the  land  department  nor  affect  the  title  conveyed  by  a 
patent  subsequently  issued.  Afcrriam  v.  Bachioni^  112  Cal. 
191  (44  Pac.  Rep,  481).  In  Illinois  it  is  held  that  in  deter- 
mining the  riparian  rights  of  persons  acquiring  from  the 
'United  States  lands  bordering  on  non-navigable  waters,  the 
courts  of  that  state  are  not  bound  by  federal  decisions. 
Fuller  V.  Shedd,  161  111.  462  (44  N.  E.  Rep,  286;  52  Am. 
St.  Rep.  880;  88  L.  R.  A.  146).  A  decision  of  the  secretary 
of  the  interior  that  certain  land  was  not  included  within  a 
grant  to  a  corporation  is  conclusive  until  reversed  in  a  direct 
proceeding  for  that  purpose,  and  cannot  be  collaterally  attacked 
in  an  action  to  recover  the  purchase  price  of  the  land  by  one 
to  whom  it  has  been  conveyed  by  such  corporation.  Aloort 
r.  Northern  Pac.  R.  Co.,  18  Mont.  290  (45  Pac.  Rep.  215), 
following  Colhurn  v.  Railroad  Co,,  18  Mont.  476  (84  Pac, 
Rep.  1017).  Where  title  to  lands  has  passed  from  the  govern- 
ment by  a  patent  under  a  prior  legal  survey,  courts  are  not 
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bound  by  the  interior  department's  affirmance  of  a  resurvey. 
Kean  v.  J^oby,  145  Ind.  221  (42  N.  E.  Rep.  1011). 

Sec.  653.  School  lands — Miscellaneous  notes.  A 
patent,  regular  in  form,  issued  by  the  governor  of  the  state 
for  80  acres  of  school  land,  conveys  2l  prima  facie  title  to  the 
patentee.  In  an  action  brought  by  a  person  in  possession  of 
school  land  under  a  certificate  of  purchase,  to  quiet  his  title 
against  the  holder  of  a  patent  to  such  land,  the  burden  rests 
on  the  plaintiff  to  show  the  invalidity  of  the  patent  and  the 
facts  that  certificate  of  purchase  is  prior  to  the  date  of  the 
patent,  that  the  plaintiff  is  in  possession  of  the  land,  that  he 
has  paid  all  the  interest  payments  required  by  law,  and  that 
the  balance  of  the  purchase  money  is  not  due,  are  insufficient 
to  overcome  the  patent,  where  it  appears  that  the  land  has 
been  taxable  for  a  considerable  number  of  years,  and  no  proof 
is  made  with  reference  to  the  payment  of  the  taxes,  nor  with 
reference  to  the  transactions  between  the  patentee  and  the 
officers  authorized  to  make  sales  of  school  lands,  on  which  the 
action  of  the  governor  in  issuing  the  patent  was  based. 
Richards  V.  Gr/^///,  57  Kan.  284  (45  Pac.  Rep.  600).  A 
statutory  provision  (Neb.  Com.  Stat.,ch.  80,  §  14)  providing 
that  no  assignment  of  a  lease  contract  shall  be  valid  unless  the 
same  be  entered  of  record  in  the  office  of  the  commissioner  of 
public  lands  and  buildings,  is  for  the  protection  of  the  state 
and  no  assignee  obtains  any  right,  as  against  the  state,  until 
the  assignment  has  been  entered  of  record ;  and  an  assignee 
whose  assignment  has  not  been  so  entered  of  record  is  not 
entitled  to  redeem  from  a  forfeiture  of  the  lease.  Langan  v. 
Binfield,4S^  Neb.  857  (69  N.  W.  Rep.  123).  Kan.  Gen. 
Stat.  1889,  par.  5769,  construed  and  applied — application  to 
purchase  school  land — notice — particular  notice  held  not 
fatally  defective.  Beedy  v.  Statc^  4  Kan.  App.  575  (46  Pac. 
Rep.  65).  Neb.  Comp.  Stat.,  ch.  80,  art.  1,  §  16,  construed  and 
applied — forfeiture  of  school  land  leases — notice.  State  ex  rel 
Stewart  v.  Henton,  48  Neb.  488  (67  N.  W.  Rep.  443)  ;  Langan 
V.  Binfeld,  49  Neb.  857  (69  N.  W.  Rep.  123).  Particular 
fact  case  as  to  liability  of  purchaser  to  account  for  improve- 
ments on  the  lands,  see  y.  P.  Hart  Lumber  Co.  v.  Rucker^ 
15  Wash.  St.  456  (46  Pac.  Rep.  728). 
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Sec.  654.     Mining  claims — Location  and  relocation. 

A  locator's  title  is  not  affected  by  the  fact  that  a  portion 
of  the  land  is  within  the  limits  of  a  town,  it  appearing  thai 
the  existence  of  a  mineral  bearing  vein  at  the  place  the  dis- 
coveries were  made  was  known  long  previous  to  the  applica- 
tion for,  or  receipt  of,  the  title  by  the  town.  Moyle  v.  Bullcne^ 
Colo.    App.  (44  Pac.  Rep.  69).     Applying  U.  S. 

Rev.  Stat.,  §  2382,  which  gives  a  right  of  patent  to  one  who 
holds  and  works  a  mining  claim  for  the  prescriptive  period 
of  the  state  where  located,  "in  the  absence  of  any  adverse 
claim,"  it  is  held  that  such  a  holding  and  working  is  equiva- 
lent to  a  location  under  the  acts  of  congress.  Altoona  Quick- 
silver M.  Co.  v.  Integral  Quicksilver  Min,  Co*,  114  Cal. 
100  (45  Pac.  Rep.  1047).  The  amended  location  certificate 
provided  for  by  Colo.  Gen.  Stat.  1888,  §  2409,  presupposes 
and  is  based  upon  the  original ;  hence,  where  several  inter- 
ested in  a  mining  claim  convey  their  interests  in  trust  to  one 
of  their  number  for  the  purpose  of  having  him  procure  the 
patent,  his  acquisition  of  additional  territory  by  an  amended 
certificate  inures  to  the  benefit  of  all  who  were  interested  in 
the  original  location.  I/a  Hack  v.  Trader  j  28  Colo.  14  (46 
Pac.  Rep.  110).  Where  a  mine  is  not  in  active  operation 
the  labor  necessary  to  hold  it  is  not  performed  by  placing  a 
watchman  on  it  merely  to  warn  prospectors  and  thus  prevent 
a  location,  but  the  rule  is  otherwise  where  the  services  of  a 
watchman  are  necessary  to  preserve  tunnels,  buildings,  or  any 
structures  erected  to  work  the  mine,  and  which  would  be  nec- 
essary in  case  work  were  resumed.  Altoona  Quicksilver  J/". 
Co,  V.  Integral  ^tiicksilver  Min.  Co.,  114  Cal.  100  (45  Pac. 
Rep.  1047) .  Where  the  owner  of  a  placer  mining  claim  com- 
mences an  action  for  its  recovery  within  the  statutory  time, 
he  will  not  be  held  to  have  forfeited  his  claim  so  as  to  subject 
it  to  relocation,  by  failure  to  perform  the  required  annual 
assessment  work  during  the  time  the  claim  was  held  adversely 
by  another.  Trevaskis  v.  Peard,  111  Cal.  599  (44  Pac.  Rep. 
246). 

Sec.  655.  Mining  claims — By  whom  and  where 
location  maybe  made.  Construing  and  applying  U.  S.  Rev. 
Stat.,  §  2820,  which  provides  that  '*  no  location  of  a  mining 
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claim  shall  be  made  until  the  discovery  of  a  vein  or  lode  within 
the  limits  of  the  vein  located,"  it  is  held  that  a  discovery  and 
location  may  be  made  by  any  person  qualified  by  reason  of 
citizenship  in  the  United  States,  irrespective  of  his  vocation ; 
that  the  discovery  is  valid  if  the  rock  discovered  is  in  place, 
and  carries  enough  precious  metal  in  it  to  justify  the  locator 
in  spending  his  time  and  money  in  prospecting  and  develop- 
ing the  ground  located  ;  and  the  discovery  of  a  crevice  or  seam 
filled  with  mineral  deposit,  by  means  of  which  the  prospector 
anticipates  being  led  to  an  ore  body  or  deposit  of  commercial 
value,  is  a  sufficient  discovery  of  a  vein  to  support  the  loca- 
tion of  a  mining  claim.  McShane  v.  Kcnklc^  18  Mont.  208 
(44  Pac.  Rep.  979;  56  Am.  St.  Rep.  579;  83  L.  R.  A.  851). 
See  opinion  for  valuable  discussion  of  these  points.  The  dis- 
covery of  a  vein  or  lode  of  mineral-bearing  rock  in  place  must 
be  within  the  limits  of  the  claim  located  and  upon  unappro- 
priated territory.  Michael  v.  Mills ^  22  Colo.  489  (45  Pac. 
Rep.  429). 

Sec.  656.  Mining  claims — Marking  location — Sur- 
vey. Construing  and  applying  U.  S.  Rev.  Stat.,  §  2824, 
which  requires  that  *'  the  location  must  be  distinctly  marked 
on  the  ground,  so  that  its  boundaries  can  be  readily  traced," 
the  placing  of  a  stake  at  each  corner  and  at  the  center  of  each 
end  of  a  mining  claim,  with  one  or  more  notices  of  a  loca- 
tion, was  held  sufficient  identification.  Howeth  v.  Sullenger, 
118  Cal.  547  (45  Pac.  Rep.  841).  In  another  case  construing 
this  statute  it  is  held  that  its  provisions  must  be  complied  with  ; 
that  the  record  must  contain  such  a  description  of  the  claim 
by  reference  to  some  natural  object  or  permanent  monument 
as  will  identify  the  claim ;  that  such  reference  to  a  natural 
object  or  permanent  monument  must  be  such  as  to  furnish 
a  reasonable  certainty  that  the  locus  of  the  claim  has  not  been, 
and  could  not  well  be,  changed ;  and  that  permanent  monu- 
ments may  be  erected  for  the  purpose  of  tying  the  claim  to 
them,  but  then  courses  and  distances  from  them  to  discovery 
stake  or  corner  stakes,  or  some  other  object  on  the  ground, 
must  be  stated  with  reasonable  accuracy.     Brawn  v.  Levan^ 

Idaho,  (46  Pac.  Rep.  661).     It  is  not  neceseary  that 

the  lines  and  monuments  of  the  official  survey  of  a  mining 
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claim  corresponds  to,  or  be  identical  with,  those  of  the  orig- 
inal location,  the  location  being  void  only  so  far  as  it  exceeds 
the  statutory  requirements.  Howeth  v.  Sullenger^  118  Cal. 
547  (45Pac.  Rep.  841). 

Sec.  657.  Mining  claims — Conflicting  locations — 
Adversary  proceedings.  In  the  case  of  Girard  v.  Carson^ 
22  Colo.  845  (44  Pac.  Rep.  508),  the  supreme  court  of  Colo- 
rado say  :  "In  order  that  the  locator  of  a  mining  claim  may 
obtain  any  right  to  mining  property  by  virtue  of  his  location, 
the  same  must  be  made  upon  the  unappropriated  lands  of  the 
United  States ;  and  where  application  is  made  for  a  patent  to 
another,  which  includes  within  its  exterior  limits  the  original 
discovery  shaft  of  a  prior  location,  it  is  necessary  for  the  owners 
of  such  prior  location  to  institute  adverse  proceedings  within  the 
time  provided  by  law,  if  they  desire  to  hold  any  portion  of 
the  property  by  reason  of  their  original  location.  Where  such 
id versary  proceedings  are  commenced  and  determined  adversely 
to  the  claimant,  he  thereby  loses  all  right,  not  only  to  the  ter- 
ritory actually  in  conflict,  but  all  right  based  upon  such  loca- 
tion, and  a  party  failing  to  institute  adverse  proceedings 
within  the  time  prescribed  by  statute  stands  in  the  same,  and  no 
better,  position  than  one  who  has  instituted  such  proceedings 
and  suffered  defeat.  It  matters  not  that  the  party  in  fact  has 
the  senior  location.  Upon  failing  to  institute  adverse  proceed- 
ings, it  will  be  conclusively  presumed  that  his  rights  are  infe- 
rior and  subject  to  the  party  obtaining  a  patent.  As  the  stat- 
ute only  permits  mineral  locations  to  be  made  upon  the  unap- 
propriated public  domain  of  the  United  States,  it  is  necessary 
for  the  claimant,  in  order  to  sh6w  a  valid  location,  to  establish 
that  such  location  was  in  fact  made  upon  vacant  and  unap- 
propriated territory ;  so  likewise  the  defendants,  for  the  pur- 
pose of  showing  that  plaintiffs'  claim  was  not  located  upon 
lands  subject  to  location,  may  prove  a  better  right  in  a  third 
party  for  the  purpose  of  defeating  plaintiffs'  location.  This 
is  not  in  conflict  with  the  rule  which  requires  each  party  in  an 
adverse  proceeding  to  rely  upon  the  strength  of  his  own  title, 
rather  than  upon  the  weakness  of  his  adversary's,  for  the 
reason  that,  in  order  to  establish  any  title  under  the  mining 
laws,  each  party  must  show  a  location   upon   unappropriated 
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territory.  This  is  now  so  well  settled  that  it  is  unnecessary  to 
do  more  than  state  the  conclusion.  Armstrong  v.  Lower y  6 
Colo.  898;  Gwillim  v.  Donnellany  115  U,  S.  45  (5  Sup.  Ct. 
Rep.  1110)."  An  ordinary  action  in  a  state  court  to  quiet 
title  to  mining  lands  is  not  an  action  under  U.  S.  Rev.  Stat., 
§  2826,  requiring  one  filing  an  adverse  claim  to  mining  lands 
during  the  publication  of  notice  of  application  for  patent  to 
them,  to  commence  judicial  proceedings  to  determine  the  right 
to  the  lands,  Altoona  Quicksilver  AT.  Co.  v.  Integral  ^uick^ 
silver  Afin.  Co.,  114  Cal.  100  (45  Pac.  Rep.  1047). 

Sec.  658.  Mining  lands — Miscellaneous  notes. 
Where  the  original  certificate  of  a  mining  claim  is  subject  to 
amendment,  a  certificate  amendatory  thereof  will  relate  back  to 
the  date  of  original  certificate,  but  if  the  original  certificate  is 
void  a  subsequent  certificate  amendatory  thereof  does  not  relate 
back.     Afoyle  v.  Bullene,         Colo.  App.  (44  Pac.  Rep. 

69).  Where,  in  an  action  to  determine  the  right  to  proceed 
in  the  United  States  land  office  for  patent  on  certain  mineral 
land,  the  plaintiff  has  offered  in  evidence  the  receiver's  receipt 
for  entry  thereon,  which  Colo.  Code,  Civ.  Proc,  §  542  makes 
frima  facie  evidence  of  title  to  land,  it  is  error  to  exclude 
from  evidence  decisions  of  the  land  department  cancelling  the 
receipt  for  fraud,  made  on  a  protest  against  issuance  of  pat- 
ent to  plaintiff.  Murray  v.  Polglase^  17  Mont.  455  (48  Pac. 
Rep.  505).  Where  it  is  shown  that  the  discovery  shafts  of 
both  parties  to  an  action  of  ejectment  for  a  mining  claim  are 
identical,  it  is  proper  to  admit  evidence  of  a  patent  of  the  lasd 
prior  to  the  discovery  of  either  party.  Moyle  v.  Bullene^ 
Colo.  App.  (44  Pac.  Rep.  69).     Where,  in  aa  action  of 

ejectment  for  a  mining  claim  the  defendant  relies  on  a  prior 
location,  the  plaintiff  may  give  proof  of  the  defendant's  aban- 
donment without  a  special  plea.  Trevaskis  v.  Peard,  111 
Cal.  599  (44  Pac.  Rep.  246).  The  removal  of  his  effects  from 
a  mining  claim  by  the  owner  permitting  it  to  be  worked  for 
two  years  by  a  purchaser  under  an  erroneous  judicial  sale, 
intending  to  reclaim  the  claim  only  in  case  it  became  profit- 
able, was  held  to  amount  to  an  abandonment.  Trevaskis  v. 
Peard,  111  Cal.  599  (44  Pac.  Rep.  246).  Construing  and 
applying  U.  S.  Rev.  Stat.,  §§  2339,  2340 , which  provide  among 
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other  things,  that,  *'  Whenever  *  *  *  rights  to  the  use 
of  water  for  mining  *  *  *  purposes  have  vested  and 
accrued  and  the  same  are  recognized  and  acknowledged  by 
the  local  customs,  laws  and  decisions  of  the  courts,  the  pos- 
sessors and  owners  of  such  vested  rights  shall  be  maintained 
and  protected  in  the  same ;  and  the  right  of  way  for  the  con- 
struction of  ditches  *  *  *  for  the  purposes  herein  speci- 
fied is  acknowledged  and  confirmed,"  it  is  held  that  the  right 
to  use  a  ditch  over  the  land  of  another  for  the  purpose  of 
hydraulic  mining  may  be  established  by  proof  of  a  custom,  and 
the  use  of  such  an  easement  will  not  be  enjoined  where  no 
appreciable  damage  is  shown,  yacoh  v.  Day^  111  Cal.  571 
(44  Pac.  Rep.  243).  One  who  is  employed  as  a  trusted  agent 
to  assist  in  securing  patents  to  mining  claims,  cannot  acquire 
ftny  title  therein  in  violation  of  the  duties  imposed  upon  him 
by  the  terms  of  the  contract.  L^argey  v.  Bartlett^  18  Mont, 
265  (44Pac.  Rep.  962). 

Sec.  659.  Tide  lands — Miscellaneous  notes.  The 
disclaimer  by  the  state  of  Washington  in  its  constitution  {art, 
IT,  §  2)  of  all  title  to  tide  lands  patented  by  the  United  States 
prevents  it  from  asserting  title  to  lands  within  the  calls  of  such 
a  patent  and  which  are  situated  below  the  line  of  ordinary 
high  tide,  but  within  the  meander  line.  Cogswell  v.  Forrest^ 
14  Wash.  St.  1  (48  Pac.  Rep.  1098).  The  preference  right 
to  purchase  tide  lands  given  by  Wash.  Gen.  Stat.,  §  2172,  to 
the  owners  of  uplands,  abutting  thereon,  is  appurtenant  to 
the  uplands,  and  is  not  extinguished  by  execution  sale  thereof 
till  the  expiration  of  the  period  for  redemption.  Hays  v. 
Merchants'  Bank,  14  Wash.  St.  192  (44  Pac.  Rep.  137). 
Wash.  Laws,  1895,  p.  527,  construed  and  applied — platting 
dde  lands  by  local  boards  of  appraisers — review  by  state 
Ooard  of  land  commissioners.  City  of  Seattle  v.  Forrest^  14 
Wash.  St,  423  (44  Pac.  Rep.  ^^^).  Wash.  Laws,  1895,  ch. 
178;  Act  Mar.  26,  1890;  Act  Mar.  26, 1895,  construed  and 
applied — sale  of  tide  lands — sufficiency  and  construction  of 
application.  State  ex  reL  Alegler  v.  Forrest,  13  Wash.  St. 
268  (43  Pac.  Rep.  51). 

Sec.  660,     Town  site  lands — Conclusiveness  of  decis- 
ions of  town  site  trustees.     To  give  a  court  jurisdiction  to 
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overthrow  the  finding  of  town  site  trustees  appointed  under 
the  act  of  congress,  May  14, 1890,  and  render  a  decision  averse 
to  their  award,  on  the  ground  of  fraud,  the  petition  must  clearly 
and  specifically  allege  the  facts  constituting  the  fraud  which 
must  be  extrinsic  or  collateral  to  the  matter  tried,  and  not  a 
fraud  which  was  in  issue  in  the  contest.  Cummings  v.  McDcr^ 
mid,  4  Okla.  272  (44  Pac.  Rep.  276).  Applying  §  8  of  Utah 
Act,  Feb.  17,  1860,  providing  that  within  six  months  after  the 
first  publication  of  the  notice  required  to  be  given  by  the  corpor- 
ate authorities  of  their  entry  upon  town  site  lands,  **  every  per- 
son *  *  *  claiming  to  be  the  title  owner,  or  possessor, 
occupant  or  occupants,  or  to  be  entitled  to  the  occupancy  or 
possession  of  such  land,  *  *  *  shall  file  a  statement  in 
writing  with  the  probate  court  of  the  county,  containing  a 
description  of  the  land  claimed,  and  the  specific  right  claimed 
therein.  *  *  *  That  all  persons  failing  to  make  and 
deliver  such  statement  within  the  time  limited  in  this  section, 
shall  be  forever  barred  from  the  right  of  claiming  or  recover- 
ing such  land  or  any  interest  or  estate  therein,  or  any  part, 
parcel  or  share  thereof  in  any  court  of  law  or  equity,"  it  is 
held  that  where  a  wife,  to  whom  lands  subject  to  the  land 
laws  of  the  United  States  had  been  conveyed  by  her  husband 
prior  to  such  statute,  the  deed  giving  her  a  life  estate,  the 
property  to  pass  to  her  son  after  her  death,  makes  the  applica- 
tion provided  for  by  the  statute  and  is  adjudged  to  be  the 
original  owner  and  receives  a  deed  from  the  proper  authorities, 
she  holds  the  property  absolutely  and  not  in  trust  for  her  son. 
Amy    V.   Amy,  Utah  (42   Pac.   Rep.    1121).     Con- 

struing and  applying  Wis.  Laws  1856,  ch.  95,  which  makes 
the  county  judges  trustees  of  lands  conveyed  under  the  federal 
town  site  law,  and  authorizes  them  to  convey  to  occupants  a 
perfect  title  to  the  interest  claimed  by  them  in  town  sites,  and 
to  determine  conflicting  claims,  and  makes  their  decision  final, 
it  is  held  that  no  one  who  is  not  a  beneficiary  of  the  trust,  but 
a  mere  stranger  to  the  title,  can  call  in  question  the  validity  or 
regularity  of  such  conveyance,  or,  by  subsequent  entry  or 
intrusion  upon  the  premises,  put  parties  claiming  under  such 
conveyance  to  the  proof  whether  all  the  steps  prescribed  by  law 
have  been  taken,  or  whether  the  party  to  whom  the  deed 
was  executed  was  the  person  rightly  entitled  therero.     These 
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questions  can  only  be  litigated  by  some  one  interested  in  the 
trust,  and  by  direct  proceedings  for  that  purpose.  Tucker  v. 
Chicago,  St,  P.,  M,  d:  O.  Ry,  Co.,  91  Wis.  576  (65  N.  W. 
Rep.  515).  Citing,  Taylor  \,  Railroad  Co.,  45  Minn.  66  (47 
N.  W.  Rep.  458)  ;  Murray  v.  Hohson,  10  Colo.  66  (18  Pac. 
Rep.  921) ;  Ming  v.  Foote,  9  Mont.  201  (28  Pac.  Rep.  515)  ; 
Cheoer  v.  Horner,  11  Colo.  68  (17  Pac  Rep.  495)  ;  Cofield  v. 
McClelland,  16  Wall.  831,  334;  Smelting  Co.  v.  Kemf>^  104 
U.  S.  640;  Moffat  v.  U.  S.,  112  U.  S.  24  (5  Sup.  Ct. 
Rep.  10). 

Sec.  661.  Grants  to  railroads — Miscellaneous  notes. 
Where,  for  the  purpose  of  aiding  the  construction  of  railroads, 
lands  are  granted  by  congress  to  a  state,  the  grant  will  be 
construed  as  a  grant  in  praesenti  conferring  a  present  title; 
and  the  title  of  the  beneficiary,  after  the  lands  are  selected 
and  earned,  relates  back  to  the  date  of  the  grant.  Title  to 
lands  embraced  in  the  grant  cannot  be  conferred  by  the 
United  States,  as  against  the  state  or  its  grantees.  Paige  v. 
Kolman,  98  Wis.  435  (67  N.  W.  Rep.  700).  An  act  of  con- 
gress  investing  and  empowering  a  railway  company  with  the 
right  of  way  for  locating,  constructing,  owning,  equipping, 
operating,  using  and  maintaining  a  railway  through  and  over 
public  lan4,  and  providing  that  said  company  is  authorized  to 
take  and  use,  for  all  purposes  of  a  railroad,  a  right  of  way 
over  said  public  land,  is  a  present,  absolute  grant.  A  home- 
stead settlement  subsequent  to  such  an  act  is  subject  to  the 
rights  of  the  railway  company,  although  the  line  of  the  road 
was  not  definitely  located  until  after  the  entry,  and  the  settler 
cannot  recover  for  damages  necessarily  occasioned  by  the 
building  of  a  railway  under  said  act.  Churchill  v.  Choctaw 
Ry.  Co.,  4  Okla.  462  (46  Pac.  Rep.  508)  ;  Whaley  v.  Choctaw 
Ry.  Co,,  4  Okla.  470  (46  Pac.  Rep.  506).  A  congressional 
grant  of  a  right  of  way  to  a  railway  company  of  a  specified 
width,  gives  the  company  the  right  to  the  possession  of  the 
whole  thereof ;  and  such  company  is  using  the  land  when  it 
licenses  another  to  cultivate  a  portion  of  it  on  condition  that 
he  keep  the  right  of  way  clear  of  combustible  materials  and 
maintain  lawful  fences  thereon.  Burton  v.  Laughrey,  18 
Mont.  43  (44  Pac.  Rep.  406).     While  a  land-grant  railroad 
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company  has  no  vested  right  in  a  mere  executive  withdrawal 
from  entry  and  settlement  of  lands  within  either  its  "  place  " 
or  "indemnity"  limits,  yet,  so  long  as  the  withdrawal  con- 
tinues in  force,  the  lands  are  not  subject  to  entry  and  settle* 
ment,  and  no  lawful  settlement  on  them  can  be  acquired. 
Sage  V.  Swenson,  64  Minn.  517  (67  N.  W.  Rep.  544).  A 
railroad  company  pretending  to  have  title  to  lands  under  the 
"  Railroad  Land  Grant "  of  May  15,  1856,  prior  to  the  title  of 
one  claiming  as  a  purchaser  under  the  "  Swamp  Land  Grant'* 
of  Sept.  28, 1850,  which  acquiesces  in  the  latter's  purchase  and 
improvement  of  the  land  for  many  years  is  estopped  from 
questioning  his  title.  Bourne  v.  Ragan^  96  la.  566  (65  N. 
W.  Rep.  826).  As  to  the  construction  and  validity  of  a  par- 
ticular contract  of  sale  of  unpatented  railroad-grant  lands,  see 
Southern  Pac.  R.  Co.  v.  Allen,  112  Cal.  455  (44  Pac.  Rep. 
796).  Minn.  Sp.  Laws,  1877,  ch.  201 ;  Sp.  Laws,  1878,  ch. 
71,  construed  and  applied,  extension  of  time  for  the  comple- 
tion of  the  St.  Paul  and  Pacific  Railroad  Company's  Exten- 
sion Lines.  St.  PauU  M,  <&  M,  Ry,  Co,  v.  Broulette,  65 
Minn.  867  (67  N.  W.  Rep.  1010).  Act  Cong.  Mar.  8,  1871 ; 
Act  Cong.  July  27,  1866,  construed — grants  to  Southern 
Pacific  Railroad  Company  and  to  Atlantic  and  Pacific  Rail- 
road Company — final  determination  of  rights  thereunder — 
effect  of  decision  of  United  States  supreme  court.  Southern 
Pac.  R.  Co.  V.  Painter,  118  Cal.  247  (45  Pac.  Rep.  820). 
For  the  construction  of  numerous  Texas  statutes  concerning 
the  grant  of  lands  to  railroads,  see  S^uinlan  v.  Houston  <6  T. 
C,  Ry.  Co.,  89  Tex.  856  (84  S.  W.  Rep.  788) ;  Galveston,  H. 
<&  S.  A.  Ry.  Co.  V.  State,  89  Tex.  840  (84  S.  W.  Rep.  746). 

Sec.  662.  Conflicting  grants  to  railroads — Selection 
of  deficiency.  The  even-numbered  sections  within  the  place 
limits  of  the  land  grant  to  the  Union  Pacific  Railway  Com- 
pany, Eastern  Division,  were  reserved  by  act  of  congress  and 
held  for  disposal  only  at  double  minimum  rates.  A  part  of 
the  same  was  within  the  indemnity  limits  of  the  grant  made 
to  the  state  of  Kansas  to  aid  in  the  construction  of  the  Mis- 
souri, Kansas  &  Texas  Railway,  but,  being  already  reserved 
to  the  United  States  for  a  specific  purpose,  it  was  not  subject 
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to  selection  by  the  latter  company  to  supply  deficiencies  exist- 
ing within  the  place  limits  of  its  grant.  Until  the  lands 
within  the  indemnity  limits  were  actually  selected,  and  spe- 
cifically set  apart  under  the  direction  of  the  secretary  of  the 
Interior,  for  indemnity  purposes,  the  title  thereto  did  not  vest 
in  the  railway  company,  but  remained  in  the  Uhited  States, 
and  subject  to  its  disposal.  A  selection  for  indemnity  pur- 
poses by  permission  of  the  commissioner  of  the  general  land 
office,  of  lands  reserved  to  the  United  States  for  another  spe- 
cific purpose  is  ineffectual,  and  does  not  preclude  the  land 
department  from  thereafter  devoting  the  lands  to  the  pur- 
poses for  which  they  were  reserved.  Herington  v.  Clarky  56 
Kan.  644  (44  Pac.  Rep.  624). 

Sec.  663.  Preemption — Homestead.  A  preempting 
claimant  who  voluntarily  stipulates  the  evidence  upon  which 
it  is  adjudged  by  the  commissioner  of  the  general  land  office 
and  the  secretary  of  the  interior  that  he  has  not  the  qualifica- 
tions of  a  preemptor,  although  in  an  irregular  manner,  cannot 
object  to  such  adjudication  and  have  the  question  retried 
where  there  is  evidence  to  sustain  the  decision.  Bishop  Iron 
Co.  V.  Webber,  66  Minn.  24  (68  N.  W.  Rep.  95).  Lands 
upon  which  a  homestead  filing  has  been  previously  made  can- 
not be  included  in  a  permit  to  cut  timber  on  public  lands  of 
the  United  States,  granted  by  the  secretary  of  the  interior.  In 
an  action  by  the  claimant  for  damages  on  account  of  the  cut« 
ting  of  timber  on  such  land  under  such  a  license,  recovery  is 
limited  to  the  full  value  of  the  timber  cut.  Inchon  v.  Big' 
Blackfoot  Milling  Co,,  17  Mont.  553  (44  Pac.  Rep.  81). 
Where  H.  enters  a  piece  of  land  under  the  homestead  laws  of 
the  United  States  in  1874,  and  acquires  title  by  patent  under 
such  entry,  and  resides  thereon  continuously  with  his  wife, 
his  two  sons,  and  daughter-in-law,  until  1885,  and  his  wife 
then  removes  to  another  place  in  the  same  county,  and  the 
records  do  not  disclose  whether  such  removal  was  temporary 
or  permanent,  the  land  still  remains  the  homestead  of  H.,  and 
cannot  be  alienated  without  thet  loi'nt  consent  of  H.  and  his 
wife.  New  England  Trust  Co.  \,  .AW^,  5  Kan.  App.  789 
(46  Pac.  Rep.  987).  U.  S.  Rev.  Stat.,  §  2268;  Colo.  Gen. 
Stat.,  ch.  90,  construed  and  applied — assignment  of  claims  on 
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public  lands— state   lands.      Cooper  v.  Hunter^  8  Colo.  App. 
101  (44  Pac.  Rep.  944). 

Sec.  664,  Preemptor's  possession  not  adverse.  A 
preemptor's  possession  of  lands  which  were  never  ofiPered  for 
sale  by  the  general  government  is  not  adverse  to  one  to  whom 
it  makes  a  grant  of  the  land.  Doe  v.  Beck^  108  Ala.  71  (19 
So.  Rep.  802).  The  court  say:  **  A  preemptor  is  one  who, 
by  settlement  upon  and  improvement  of  public  land,  acquires 
the  right  to  [Purchase  the  particular  land  to  the  extent  of  160 
acres  in  preference  to  others  by  paying  the  minimum  price 
thereof,  provided  it  is  or  when  it  becomes  open  to  sale.  By 
their  preemption  laws  the  United  States  do  not  enter  into 
any  *  contract  with  the  settler  or  incur  any  obligation  that  the 
land  occupied  by  him  shall  ever  be  put  up  for  sale.'  Rev.  Stat. 
U.  S.,  §  2259;  19  Am.  &  Eng.  Enc.  Law,  p.  818;  Hutchings 
V.  Lov)^  15  Wall,  77.  The  settler's  right  is  valid,  in  the  sense 
of  being  enforceable  when  the  conditions  of  its  existence  are 
fulfilled ;  and  creates  an  equity  in  his  favor,  whereby  he  may 
buy  in  preference  to  others  and  pay  less  than  others ;  but  this 
is  the  extent  of  it.  He  has  no  title  to  the  land  until  he  has 
bought  and  paid  for  it ;  and  holding  possession  solely,  as  he 
must  if  he  claims  only  as  a  pre-emptor,  under  this  preferential 
right  to  acquire  the  title  by  purchase  upon  terms  more  favor- 
able to  him  than  to  others,  his  possession  is  of  necessity  in 
subordination  to  and  recognition  of  the  title  he  thus  desires 
and  intends  to  acquire  at  some  future  time,  or  when  the  land 
is  put  up  for  sale.  And  where  the  land  as  here  was  never 
put  up  for  sale  by  the  government,  but  instead  was  granted 
to  a  state  for  purposes  of  internal  improvements,  and  after 
such  grant  the  would  be  preemptor  continues  in  possession, 
claiming,  not  title,  but  a  mere  right  to  purchase,  though  in 
point  of  fact  and  law  no  such  right  could  ever  accrue  ^to  him 
after  the  government  grant,  such  possession  would  likewise 
be  in  recognition  of  the  outstanding  title  and  not  adverse  to 
such  grantee,  or  tho'se  claiming  title  through  it." 

Sec.  665.  Mortgage  of  homestead  lands — Liability 
for  debts.  Where  a  person  having  a  homestead  right  to  a 
quarter   section   of  land   under    the   homestead  laws  of   the 
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United  States  has  made  settlement  and  improvements  thereon, 
and  has  filed  his  affidavits  in  the  proper  land  office,  showing 
his  settlement,  residence,  improvements,  and  nonalienation 
thereof,  and  also  his  affidavit  of  his  right  to  commute  the 
same  to  a  cash  entry  under  section  2301,  Rev.  Stat.  U-  S., 
and  afterwards  executes  a  mortgage  on  the  land  to  procure 
money  to  pay  the  commutation  price,  such  a  mortgage  is 
held  to  be  valid.  McFall  v.  Murray^  4  Kan.  App.  554  (45 
Pac.  Rep.  1100).  In  Nevada  it  is  held  that  U.  S.  Rev.  Stat., 
§  2296,  which  provides  "  that  no  lands  acquired  under  the 
provision  of  this  chapter  shall  in  any  event  become  liable  to 
the  satisfaction  of  any  debts  contracted  prior  to  the  issuing  of 
a  patent  therefor,"  does  not  prohibit  a  voluntary  incumbrance 
of  a  homestead  by  mortgage,  before  final  proof,  the  statute 
(Gen.  Stat.,  §  8284)  of  that  state  providing  that  a  mortgage  is 
not  an  alienation,  but  a  mere  security  for  a  debt.  Orr  v. 
Ulyatt^  28  Nev.  134  (43  Pac.  Rep.  916),  citing  numerous 
cases.  But  in  Kansas  such  a  mortgage  is  held  to  be  void. 
Biddle  v.  Adams ^  5  Kan.  App.  784  (46  Pac.  Rep.  986). 
Under  U.  S.  Rev.  Stat.,  §  2296,  land  acquired  as  a  homestead 
is  not  liable  for  a  debt  contracted  by  the  applicant  after  final 
proofs  are  made  and  before  the  issuance  of  a  patent.  WaU 
Iowa  Nat.  Bank  v.  Riley,  29  Ore.  289  (45  Pac.  Rep.  766), 
following  Barnard  v.  Boiler,  105  Cal.  214  (38  Pac.  Rep.  728), 
and  disapproving  Struby-Estabrook  Mercantile  Co.  v.  Davis^ 
18  Colo.  93  (31  Pac.  Rep.  495).  Where  a  homestead  patentee 
has  conveyed  the  lands  to  another  who  subsequently  reconveys 
to  him,  the  land  loses  its  homestead  character  and  becomes 
liable  for  the  debts  of  the  patentee  contracted  prior  to  the 
issuance  of  the  patent.  De  Laney  v.  Knapp,  111  Cal.  165  (43 
Pac.  Rep.  598;  52  Am.  St.  Rep,  160).  The  exemption  from 
debts  extends  to  timber  culture  claims.  Nash  v.  Farmers  <& 
Merchants  Bank,  3  Kan.  App.  694  (44  Pac.  Rep.  907). 

Sec.  QQQ.  Tiniber  culture  claims.  Land  acquired 
from  the  United  States  under  the  timber  Culture  act  cannot  be 
seized,  against  tlie  will  of  the  owner,  and  sold  on  execution, 
for  the  satisfaction  of  a  debt  contracted  prior  to  the  issuing 
of  the  final  certificate  therefor.  Nash  v.  Farmers  <&  Mcr- 
chants  Bank,  3  Kan.  App.  694  (44  Pac.  Rep.  907).  Where  one 
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who  has  entered  a  timber  culture  claim  dies  before  he  has  per- 
formed all  the  conditions  precedent  to  his  obtaining  title,  his 
rights  in  the  claim  are  not  devisable  but  pass  to  his  heirs  who 
must  be  determined  by  the  law  of  the  state  in  which  the  land 
is  situated  and  they  take  equally.  Cooper  v.  Wilder^  111  Cal. 
191  (43  Pac.  Rep.  591 ;  52  Am.  St.  Rep.  168). 

Sec,  667.  Patents — Presumptions — Priorities — Can- 
cellation. A  patent  for  public  lands  is  prima  facie  valid,  and 
implies  the  existence  of  every  fact  essential  to  its  validity. 
Richards  v.  Griffith,  57  Kan.  284  (45  Pac.  Rep.  600)  ;  Tenn- 
essee Coal  /.  d;  R,  Co,  v.  Tutwilcr,  108  Ala.  488  (18  So.  Rep. 
668).  Where  a  patent  has  been  issued  under  U.  S.  Rev. 
Stat.,  §  2269,  to  the  heirs  of  a  deceased  preemptor  dying 
w^ithout  having  consummated  his  claim,  their  title  is  superior 
to  that  of  a  grantee  of  the  preemptor  holding  under  a  con- 
veyance executed  after  final  proof.  Tennessee  Coal  I.  <&  R. 
Co.  V.  Tutwiler,  108  Ala.  488  (18  So.  Rep.  668)..  It  appear- 
ing from  the  evidence  dehors  two  or  more  conflicting  patents, 
which  were  issued  by  the  register  of  the  state  land  office  for 
the  same  land,  to  different  parties,  at  different  dates,  that 
those  last  issued  were  predicated  upon  prior  locations  made 
under  internal  improvement  certificates  in  due  form  of  law, 
and  those  first  issued  were  not  founded  upon  sufficient  proofs, 
the  last  in  date  of  issuance  will  reflect  the  paramount  title. 
Broussard  v.  Pharr,  48  La.  280  (19  So.  Rep.  272).  The 
fact  that  the  mortgagee  of  the  holder  of  a  patent  certificate 
may  not  have  had  notice  of  the  proceedings  to  cancel  such 
certificate,  or  any  opportunity  to  be  heard  therein,  does  not 
render  void  the  action  of  the  land  department  in  canceling 
such  certificate,  but  merely  entitles  him  to  a  hearing  on  the 
question  of  the  legality  of  the  original  entry  in  a  proper  action 
in  court.  In  such  action  the  burden  of  proof  is  upon  him  to 
make  out  2i  prima  facie  case,  the  certificate  after  cancellation 
being  no  longer  any  evidence  to  support  his  claim.  Guaranty 
Sav,  Bank  v.  Bladow,  6  N.  Dak.  108  (69  N.  W.  Rep.  41). 
A  patent  issued  by  mistake  which  is  recalled  and  cancelled 
before  any  acceptance  does  not  pass  any  title  from  the  United 
States.      Wood  v.  Pittman,  118  Ala.  207  (20  So.  Rep.  972). 
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Sayles'  Tex.  Civ.  Stat.,  art.  8961,  construed  and  applied — 
issuance  of  patent  in  the  name  of  person  deceased — community 
property — rights  of  heirs.  Cole  v.  Grigshy^  89  Tex.  223  (85 
S.  W.  Rep.  792). 

Sec.  668o  Construction  of  local  statutes.  Constru- 
ing Cal.  Const.,  Art.  17,  §  3,  providing  that  lands  *'  suitable 
for  cultivation  "  can  be  granted  only  to  actual  settlers,  it  is 
held  that  w^hether  land  is  '*  suitable  for  cultivation  "  or  not  is 
a  question  of  fact;  and  land  is  not  necessarily  unsuitable  for  cul- 
tivation because  it  does  not  produce '*  ordinary  agricultural 
products  in  average  quantities/'  Albert  v.  Hoblcr^  111  Cal. 
398  (43  Pac.  Rep.  1104).  Particular  fact  case  in  which  the 
resolution  of  the  board  of  county  commissioners  did  not  auth- 
orize the  execution  of  a  particular  deed.  Weston  v.  Mood\\ 
87  Fla.  473  (19  So.  Rep.  880).  For  construction  of  particular 
Spanish  land  grants,  see  Richardson  v.  Sullivan's  Ex'rs^  88 
Fla.  90  (20  So.  Rep.  815)  ;  Sheldon  v.  Milmo,  90  Tex.  1  (36 
S.  W.  Rep.  413).  1  N.  Y.  Rev.  Stat.,  p.  198,  §  6 ;  Laws, 
1855,  ch.  427,  §§  88-85,  construed  and  applied — failure  of  title 
to  lands  granted  by  the  state — refunding  purchase  money — 
mandamus.  People  v.  Comers  of  Land  Office^  149  N.  Y.  26 
(48  N.  E.  Rep.  418).  Ohio  Act,  Feb.  4,  1825  (2  Chase  Stat., 
p.  1472)  ;  Act  Feb.  7,  1826  (24  Ohio  Laws,  p.  58),  construed 
and  applied — title  of  state  to  lands  acquired  for  canal.  State 
V.  Snook,  58  O.  St.  521  (42  N.  E.  Rep.  544).  Tenn.  Acts, 
1821,  ch.  9,  construed  and  applied — grant  from  state — signa- 
ture of  governor— conclusiveness  of  recitals — abandonment  of 
title — adverse  possession.  Calloway  v.  Sanford,  Tenn. 
(35  S.  W.  Rep.  776).  Tex.  Act  Apr.  14,  1888,  as 
amended  by  the  24th  legislature,  construed  and  applied — . 
illegal  issue  of  patents  by  state — refunding  purchase  money — 
mandamus.  Depoysterv,  Baker ^  89  Tex.  155  (84  S.  W.  Rep. 
106).  Tex.  Const.,  art.  14,  §  2,  construed  and  applied — void 
patent  of  state  lands— decree  of  annulment.  J^aulk  v.  Sand- 
erson, 89  Tex.  692  (86  S.  W.  Rep.  408).  Tex.  Const.,  art.  14, 
§  6;  Sayles'  Civ.  Stat.  tit.  79,  ch.  9,  construed  and  applied — 
acc^uisition  of  donation  homestead.  Roberts  v.  Trout, 
Tex.  Civ.  App.  (85  S.  W.  Rep.  828).     Transfer  of  mili- 

tary land  warrant— title  acquired  by.      Culmell  v.  Borroum, 
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Tex.  Civ.  App.  (85  S.  W.  Rep.  942)  ;  Borroum  v. 

Culmcll,  90  Tex.  98  (87  S.  W.  Rep,  818). 

Sec.  669.  Miscellaneous  notes.  The  congress  of  the 
United  States  is  vested  with  absolute  power  to  dispose  of  the 
public  lands  belonging  to  the  United  States,  and  to  prescribe 
the  conditions  upon  which  the  title  thereto  shall  be  conveyed. 
Nash  V.  Farmers*  <&  Merchants'*  Bank^  8  Kan.  App.  694  (44 
Pac.  Rep.  907).  For  an  extended  discussion  of  the  power  of 
the  land  department  to  cancel  an  entry  after  issuance  of  a 
final  certificate  and  before  issuance  of  patent,  see  Caldwell  v. 
Bush^  Wyo.  (45  Pac.  Rep.  488)  ;     Guaranty  Sav. 

Bank  V.  Bladow,  6  N.  Dak.  108  (69  N.  W.  Rep.  41).  A 
prior  claimant  who  has  permitted  another  to  occupy  a  portion, 
of  the  land  for  five  years  making  improvements  thereon,  can- 
not maintain  a  mandatory  injunction  to  dispossess  such 
occupant  pending  the  determination  of  their  rights  in  the 
land,  by  the  land  department.  Proctor  v.  Stuart^  4  Okla. 
679(46  Pac.  Rep.  601).  Particular  possession  held  insufficient 
to  entitle  one  to  enjoin  another  from  making  a  homestead 
entry  on   lands.     Caldwell  v.  Bush,         Wyo.  (45  Pac. 

Rep.  488;  46  Pac.  Rep.  1092).  One  who  accepts  a  grant  of 
school  lands  from  the  state  which  is  made  expressly  subject  to 
'*  any  vested  and  accrued  water  rights"  cannot  recover  dam- 
ages for  land  previously  appropriated  to  the  construction  of 
an  irrigating  ditch  over  said  lands.  Parmers'  High  Line 
Canal  d:  Res.  Co.  v.  Moon^  22  Colo.  660  (45  Pac.  Rep.  437). 
A  trespasser  on  public  lands  is  for  some  purposes  deemed  the 
owner  but  when  one  asserts  riparian  rights  as  against  an 
upper  appropriator  of  water  he  must  show  some  right  incho- 
ate or  otherwise,  to  the  land.  Silver  Creek  <&  P,  L,  db  IV, 
Co.  V.  Bayes,  118  Cal.  142  (45  Pac.  Rep.  191).  Act  Cong., 
July  28,  1866,  §  7  (14  Stat.  220) ,  construed  and  applied- 
rights  of  bona  jide  purchasers  of  lands  held  under  Mexican 
grants.  Warmouth  v.  Gardner^  112  Cal.  506  (44  Pac.  Rep. 
806).  Act  Cong.,  Feb.  12,  1889;  Mont.  Act,  Mar.  5,  1885, 
construed  and  applied — grant  of  right  of  way  through  the 
Crow  Indian  reservation  in  Montana.  State  ex  rel.  Board  of 
Comers  v.  State  Board  of  Equalization^  18  Mont.  889  (45 
Pac.  Rep.  568).     Act  Cong.,  Feb.  28,   1891,  construed  and 
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applied — lease  of  lands  held  by  the  Indians  on  Uintah  Res- 
ervation. Strawberry  Val,  Cattle  Co.  v.  Chipman^  13  Utah 
454  (45  Pac.  Rep.  848).  Shawnee  Indian  lands — title  in 
severalty — conveyance  —  powers  of  secretary  of  interior. 
Ifigraham  v.  Ward^  56  Kan.  550  (44  Pac.  Rep.  14).  Land 
certificate  as  evidence — presumptions.  ^^ff  v.  Crawford^ 
89  Tex.  214  (34  S.  W.  Rep.  606.)  As  to  burden  of  proof  in 
a  criminal  prosecution  for  cutting  timber  on  public  lands,  see 
United  States  v.  Routlcdge^  8  N.  M.  885  (45  Pac.  Rep. 
888.) 


QUIETING  TITLE. 


EPITOME  OF  CASES. 

Sec.  670.  As  to  ^vhen  the  action  will  lie.  An  action 
to  quiet  title  by  cancellation  of  title  papers  as  a  cloud  upon 
the  claimant's  title  cannot  be  maintained  by  one  who  has 
neither  a  perfect  paper  nor  prescriptive  title.  Flannery  v. 
Hightcywer,  97  Ga.  592  (25  S.  E.  Rep.  871).  One  in  the 
quiet  and  peaceable  possession  of  land,  under  color  of  title, 
may  maintain  an  action  to  quiet  his  title  as  against  an  adverse 
claimant  who  can  not  show  a  superior  title.  Prizcr  v.  Tay- 
lor, 3  Kan.  App.  690  (44  Pac.  Rep.  902).  It  has  been 
held  that  a  grantor  who  has  conveyed  real  property  by  war- 
ranty deed,  with  full  covenants,  and  has  delivered  possession 
to  the  grantee,  under  an  agreement  with  him  that  a  part  of  the 
purchase  money  shall  be  deposited  in  the  hands  of  a  third 
person,  not  to  be  paid  over  until  a  cloud  upon  the  title  is 
removed,  has  sufficient  interest  in  the  subject-matter  and  in 
the  land  to  maintain  a  bill  in  equity  to  remove  the  cloud,  and 
to  quiet  the  title.  Styer  v.  Sprague,  63  Minn.  414  (65  N.W. 
Rep.  659).  Construing  and  applying  New  Mexico  Comp. 
Laws,  §  2214,  providing  that  "an  action  to  determine  and 
quiet  the  title  of  real  property  may  be  brought  by  any  one 
having  or  claiming  an  interest  therein,  whether  in  or  out  of 
possession  of  the  same,  against  any  person  claiming  title 
ihereto,"  it  is  held  that  the  itatute  does  not  authorize  a  judg- 
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ment  creditor  haying  only  a  lien  upon  his  debtor's  real  estate 
by  levy  of  an  execution  thereon,  upon  which  no  sale  has  been 
made,  to  maintain  a  bill  in  equity  to  establish  the  priority  of 
his  lien  over  the  claims  of  others.  Stanton  v.  Catron^  8  N. 
M.  855  (45  Pac.  Rep.  884).  Under  Wisconsin  Rev.  Stat., 
§  8186,  an  action  to  quiet  title  will  lie  against  one  who  claims 
under  a  contract  of  purchase  void  upon  its  face.  jFoxy.  Will' 
tarns,  92  Wis.  820  (66  N.  W.  Rep.  857). 

Sec.  671.  As  to  when  possession  of  plaintifF  is  nec- 
essary. One  who  has  the  legal  title  to  lands  that  are  wild, 
uncultivated,  and  unoccupied,  may  invoke  the  aid  of  a  court 
of  equity  to  remove  a  cloud  upon  his  title,  although  he  has  no 
other  than  constructive  possession  resulting  from  legal  owner- 
ship. Baumgardner  v.  Fowler,  82  Md.  681  (84  Atl.  Rep. 
587).  In  Florida  the  rule  is  definitely  settled  that,  in  bills  to 
remove  clouds  from  the  title  to  real  estate,  it  must  be  shown 
that  the  complainant  was  in  possession  of  the  land  when  the 
bill  was  filed,  or  that  the  lands  are  wild  and  unoccupied. 
Watson  V.  Holliday,  87  Fla.  488  (19  So.  Rep.  640).  The 
same  rule  prevails  in  Illinois.  Robertson  v.  Wheeler,  162  111. 
566  (44  N.  E.  Rep.  566;  870).  In  Virginia  it  is  held  that  a 
court  of  equity  has  no  jurisdiction  to  remove  a  cloud  upon  a 
title  to  land,  where  the  party  who  asks  relief  is  out  of  possession. 
This  is  upon  the  ground  that  such  party  has  a  complete  remedy 
at  law  in  an  action  of  ejectment.  Louisville  <&  N.  R.  Co,  v. 
Taylor,  98  Va.  226  (24  S.  E.  Rep.  1018).  One  having  a  good 
title  to  a  tract  of  land  of  part  of  which  he  has  actual  possession 
has  such  constructive  possession  of  the  remainder  as  will 
enable  him  to  quiet  his  title  against  one  exercising  irregular, 
occasional  and  equivocable  acts  of  ouster  against  him  under 
color  of  title.  Gentile  v.  Kennedy,  8  N.  M.  347  (45  Pac. 
Rep.  879).  Heirs  at  law  have  such  possession  of  their 
ancestor's  real  estate  as  will  entitle  them  to  maintain  an  action 
to  determine  adverse  claims  thereto  under  Colo.  Code  Civ, 
Proc,  §  255,  providing  that  "  an  action  may  be  brought  by  any 
person  in  possession,  by  himself  or  his  tenant,  of  real  property, 
against  any  person  who  claims  an  estate  therein  adverse  to 
him,  for  the  purpose  of  determining  such  adverse  claim,  estate 
or  interest,"  where  there  exists  a  valid  probate  of  the  ancestor's 
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will  which  places  other  persons  in  possession  of  the  property, 
although  the  object  of  the  action  is  to  have  the  will  declared 
void  and  a  cloud  on  plaintiff's  title.  Chilcott  v.  Hart^  23 
Colo.  40  (45  Pac.  Rep.  391 ;  35  L.  R.  A.  41). 

Sec.  672.  As  to  what  is  a  cloud  upon  title — Juris- 
diction of  equity  to  remove.  Where  a  complaint  asserting 
title  under  a  destroyed  deed  was  dismissed  without  a  hearing 
on  its  merits,  and  such  proceedings  appear  of  record,  it  con- 
stitutes a  cloud  on  the  owner's  title.  Shults  v.  Shults^  159 
111.  654  (43  N.  E.  Rep.  800;  50  Am.  St.  Rep.  188).  A  deed 
apparen*^ly  valid  but  which  is  dependent  upon  a  preceding 
void  tax  deed  may  constitute  a  cloud  upon  one's  title.  TTr- 
ginia  Coal  &  Iron  Co,  v.  Kelly ^  93  Va.  832  (24  S.  E.  Rep. 
1020).  The  basis  for  equitable  interference  in  the  removal  of 
clouds  from  title  is  that  a  deed  or  other  instrument,  apparently 
valid,  but  void  in  fact,  may  be  vexatiously  or  injuriously  used 
against  the  rightful  owner,  after  the  evidence  to  invalidate  it 
has  been  lost,  and  the  owner,  being  in  possession,  cannot 
immediately  protect  his  right  by  any  legal  proceeding.  In 
such  a  case  a  court  of  equity  will  afford  relief  and  direct  the 
deed  or  instrument  to  be  delivered  up  and  canceled.  Bro-von 
V.  Solary,  37  Fla.  102  (19  So.  Rep.  161).  Equity  will  exer- 
cise jurisdiction  to  remove  a  cloud  resting  upon  title  to  real 
estate  (1)  where  the  complainant  has  only  the  equitable 
title,  and  is  either  in  or  out  of  actual  possession,  and  whether 
his  adversary  is  in  or  out  of  actual  possession ;  (2)  where 
complainant,  though  having  legal  title,  is  in  actual  possession. 
It  will  not  exercise  such  jurisdiction  where  complainant  has 
legal  title,  and  is  not  in  actual  possession,  no  matter  whether 
his  adversary  is  in  or  out  of  actual  possession.  Equity  will 
exercise  jurisdiction  in  advance  to  prevent  acts  which  will 
cast  a  cloud  over  title  to  real  estate,  on  the  same  principles  on 
which  it  removes  clouds  already  resting  on  such  title.  Moore 
V.  McNutt,  41  W.  Va.  695  (24  S.  E.  Rep.  682). 

Sec.  673.  Action  by  remainderman  to  quiet  title. 
The  Neb.  Comp.  Stat.,  Ch.  73,  §  57,  provides  that  an  action 
may  be  brought  and  prosecuted  to  final  decree,  judgment  or 
order  by  any  person  or  persons  whether  in  actual  possessioj^ 
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or  not  claiming  title  to  real  estate  against  any  person  or  per- 
sons who  claim  an  adverse  estate  or  interest  therein,  for  the 
purpose  of  determining  such  estate  or  interest  and  quieting 
the  title  to  said  real  estate.  Section  59  provides  that,  any 
person  or  persons  having  an  interest  in  remainder  or  reversion 
in  real  estate,  shall  be  entitled  to  all  the  rights  and  benefits  of 
this  statute.  Under  this  statute  it  is  held  that  an  action  to 
quiet  title  may  be  maintained  by  a  remainderman  during  the 
continuance  of  the  particular  estate.  This  action  will  lie 
against  one  who  is  in  possession  of  the  land.  Hall\,  Hooper  y 
47  Neb.  Ill  (66  N.  W.  Rep.  83). 

Sec.  674.  Complaint.  A  complaint  to  remove  a  cloud 
on  title  which  fails  to  show  any  title  in  the  complainant  is  fatally 
defective.  Pierce  v.  Hunter^  78  Miss.  754  (19  So.  Rep.  660). 
A  petition  to  quiet  title  which  alleges  that  plaintiff  is  in  pos- 
session and  claims  title  in  fee  is  not  demurrable.  Durrcll  v. 
Ahhottetal,         Wyo.  (44Pac.Rep.  (U7).  Theobjectand 

purpose  of  §  255,  Colo.  Code  Civ.  Proc,  is  to  enable  one  who 
is  the  owner  and  in  possession  of  real  property  to  bring  into 
court  one  who  asserts  an  adverse  claim  or  interest  therein  for 
the  purpose  of  subjecting  the  same  to  judicial  investigation 
and  the  allegation  that  he  is  the  owner  in  fee  and  in  possession 
is  sufficient,  without  defining  such  adverse  claim.  Amtcr  v. 
Conlon,  22  Colo.  150  (48  Pac.  Rep.  1002).  Citing,  Ely\,  RaiU 
'Way  Co.,  129  U.  S.  291  (9  Sup.  Ct.  Rep.  298)  ;  Stark  v.  Starr, 
6  Wall.  402 ;  Curtis  v.  Sutter,  15  Cal.  259 ;  Rough  v.  Sim- 
mons, 65  Cal.  227  (8  Pac.  Rep.  804) ;  Wall  v.  Magnes,  17  Colo, 
476  (80  Pac.  Rep.  56).  In  a  complaint  to  quiet  title  to  several 
parcels  of  land  in  averring  the  defendant's  adverse  claim,  it  ia 
sufficient  to  charge  that  "  defendant  claims  some  interest  in 
the  land  adverse  to  plaintiff's  which  claim  is  without  right, 
unfounded  and  a  cloud  on  plaintiff's  title."  Tollcsion  Club  v, 
Clough,  146  Ind.  98  (48  N.  E.  Rep.  647).  A  complaint  tc 
cancel,  as  a  cloud  on  one's  title,  a  tax  deed  which  the  statute 
makes  prima  facie  evidence  of  title  need  only  allege  the  due 
execution  of  such  deed ;  and  it  is  not  demurrable  as  joining 
several  causes  of  action  because  it  alleges  several  reasons  wh}! 
the  deed  is  invalid.     Day  v.  Schnider,         Ore.  (48  Pac. 

Rep.  650).     A  complaint  by  one  claiming   title  through   -a^ 
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sheriff's  sale  to  cancel  and  set  aside  a  certificate  of  redemption 
issued  to  the  defendant  is  sufficient  where  it  alleges  that  the 
realty  was  never  redeemed  by  anybody  and  that  the  defendant 
was  not  the  successor  in  interest  of  the  judgment  debtor,  and 
not  entitled  to  redemption.  Ncale  v.  Bardue^  Cal. 
(45Pac.  Rep.  858). 

Sec.  675.  Parties.  Where  executors  seek  to  quiet 
their  testator's  title  to  land  by  asking  for  the  cancellation  of 
his  deed  to  it  on  account  of  nondelivery  all  persons  in  being 
who  could  claim  a  vested  interest  in  the  land  under  the  deed 
are  necessary  parties.  Brown  v.  Brown ^  97  Ga,  581  (25  S. 
E.  Rep.  858;  88  L.  R.  A.  810).  Where  one  claiming  under 
an  administrator's  deed  seeks  by  an  action  to  quiet  title  to 
show  that  such  deed  embraced  more  than  the  lands  included  in 
the  description,  given  by  metes  and  bounds  in  it,  which 
description  was  the  same  as  that  contained  in  the  petition 
and  order  of  sale,  the  administrator  is  not  a  proper  party. 
Bromherg  v.  Tukers,  108  Ala.  577  (19  So.  Rep.  49). 

Sec.  676.  Practice — Miscellaneous  notes.  In  an 
action  to  quiet  title  or  recover  land  the  plaintiff  must  show 
title  in  himself.  Schlosser  v.  Crookshanky  96  la.  414  (65  N. 
W.  Rep.  844).  To  constitute  a  defense  to  the  action  the 
defendant  must  set  up  some  adverse  claim  to  or  interest  in  the 
property,  and  the  nature  of  such  claim,  and  an  answer  which 
shows  that  the  defendant's  claim  is  junior  and  subject  to  plaint- 
iff's is  insufficient.  Weston  v.  Estey^  22  Colo.  884  (45  Pac. 
Rep.  867).  In  an  action  to  quiet  title,  the  question  of  title 
between  the  parties  may  be  fully  litigated  and  determined 
upon  a  cross  bill  and  a  decree  rendered,  assigning  title  to  the 
real  estate  or  any  part  of  it,  to  the  party  entitled  thereto. 
Dolen  V.  Black,  48  Neb.  688  (67  N.  W.  Rep.  760).  Under 
Missouri  statute,  Code  Civ.  Proc,  §  2092,  it  is  held  that  **  an 
adverse  claim  of  title  to  a  remainder  which  does  not  conflict 
with  the  possession  or  right  of  possession  of  the  plaintiff,  can- 
not be  required  to  be  litigated  by  the  defendant  in  a  proceed- 
ing to  quiet  title."  Northcutt  v.  Eager,  182  Mo.  265  (88  S.W. 
Rep.  1125).  In  an  action  to  quiet  title  and  have  a  judgment 
declared  not  a  lien  a  finding  that  a  judgment  is  not  a  lien  on 
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the  land  is  sufficient,  without  any  finding  as  to  the  reason 
why.  Dam  v.  Zink,  112  Cal.  91  (44  Pac.  Rep.  881).  Ala. 
Acts  1892-93,  p.  42,  construed  and  applied — action  to  quiet 
title — granting  affirmative  relief  to  defendant.  Cheney  v. 
Nathan,  110  Ala.  254  (20  So.  Rep.  99 ;  55  Am.  St.  Rep.  26). 

Sec.  677.  Trespass  to  try  title.  An  action  of  tres- 
pass to  try  title  brought  by  one  claiming  to  be  owner  is  not 
defeated  by  showing  a  judgment  in  favor  of  the  defendant  in 
a  prior  action  of  forcible  entry  and  detainer  brought  by  plaint- 
iffs tenant.  Tex.  Rev.  Stat.,  1895,  Arts.  2529,  2542,  con- 
strued and  applied.  House  v.  Reavis,  89  Tex.  626  (85  S.  W. 
Rep.  1068).  Where  a  defendant  in  an  action  of  trespass  to 
try  title  shows  by  his  cross-complaint  that  he  has  a  cause  of 
action  against  the  plaintiff,  his  right  to  a  trial  on  the  cross 
complaint  can  not  be  defeated  by  the  plaintiff  dismissing  his 
bill.  Short  v.  Hepburn,  89  Tex.  622  (85  S.  W.  Rep.  1056). 
In  an  action  of  trespass  to  try  title  to  unoccupied  lands  brought 
by  the  state  against  a  railroad  company,  a  receiver  of  the  com- 
pany which  is  neither  its  landlord  nor  a  warrantor  of  its  title 
is  not  a  necessary  party.  Tex.  Rev.  Stat.,  Arts.  4788,  4790, 
applied.  Houston  £  T.  C.  Ry.  Co.  v.  State,  89  Tex.  294  (84 
S.  W.  Rep.  784).  Particular  facts  held  to  show  a  prima 
facie  title  in  plaintiff.  Sheppard  v.  Avery,  89  Tex.  801  (84 
S.  W.  Rep.  440).  The  presumption  in  favor  of  the  title  of  a 
plaintiff  who  shows  a  prior  possession  under  claim  of  title,  as 
against  one  who  has  wrongfully  and  forcibly  acquired  posses- 
sion, is  not  overcome  by  the  latter  proving  a  grant  from  the 
state  to  one  with  whose  patent  plaintifTs  claim  of  title  does 
not  connect.  House  v.  Reavis,  89  Tex.  626  (85  S.  W.  Rep. 
1068).  The  court  say:  "  The  presumption  which  is  raised 
in  favor  of  the  title  of  the  possessor  of  land  necessarily 
includes  the  presumption  that  the  state  had  parted  with  the 
title  to  the  land  to  some  one,  and  that  the  possessor  had 
acquired  that  title.  Otherwise,  the  presumption  of  title  in 
fee  could  not  exist.  It  therefore  follows  as  a  necessary  and 
logical  conclusion,  that  to  prove  that  such  a  title  had  passed 
out  of  the  state  establishes  no  fact  which  is  not  included  in  the 
Dresumotion  of  title  in  the  olaintiff:  that  is.  that  some  oeraoa 
1  sd  acquired  title  from  the  state  prior  to  that  of  the  plaint- 
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iffs,  or  that  the  plainti£Ps  themselves  had  acquired  it  from  the 
state.  And  in  the  latter  case  the  question  could  scarcely  arise, 
because  the  plaintiffs,  having  a  perfect  title  direct  from  the 
state,  would  not  fail  to  produce  it.  The  presumption  of  title 
in  the  possessor  is  indulged  in  favor  of  quieting  the  land  titles 
of  the  country  and  to  support  the  possession  and  right  of  those 
who,  under  a  claim  of  right,  hold  such  possession,  but  whose 
claim  of  title  is  not  complete  in  all  parts.  If  the  position 
taken  in  this  case  be  established  as  the  law,  then  the  object 
and  purpose  of  such  a  presumption  which  has  so  long  pre- 
vailed in  common  law  courts  will  be  defeated,  and  the  title  of 
every  possessor  of  real  estate  whose  claim  of  title  was  not  per- 
fect would  be  placed  at  the  mercy  of  those  who,  either  by 
force,  fraud,  or  strategy,  could  secure  the  possession  and  thus 
place  the  actual  and  rightful  possessor  upon  proof  of  a  regular 
chain  of  title  from  the  government,  and  in  case  of  failure  to 
do  so  could  defeat  his  right  by  simply  showing  that  the  title 
had  passed  out  of  the  state  without  showing  any  claim  of  title 
in  himself." 


REAL  ACTIONS. 


EPITOME   OF   CASES. 

Sec.  678.  Jurisdiction — -Waiver  of  by  parties.  Where 
a  court  has  no  jurisdiction  of  an  action  to  quiet  title  because 
the  land  is  in  possession  of  the  defendant,  jurisdiction  cannot 
be  conferred  on  it  by  consent  of  the  parties.  Robertson  v. 
Wheeler,  162  111.  566  (44  N.  E.  Rep.  870).  Want  of  juris- 
diction over  the  cause  cannot  be  waived  by  the  parties.  Col- 
lins V.  Keller,  58  N.  J.  L.  429  (84  Atl.  Rep.  758).  In  Mis- 
souri it  is  held  that  objection  to  the  jurisdiction  of  the  court  on 
account  of  the  real  estate  not  being  in  the  county  is  waived  by 
appearance,  answer  and  trial  without  objection.  Limlell 
Real  Estate  Co.  v.  Lindcll,  183  Mo.  886  (38  S.  W.  Rep.  466). 
It  is  held  that  where  the  jurisdiction  of  a  court  over  the  sub- 
ject-matter affirmatively  appears  from  the  record  and  was  not 
questioned  in  the  lower  court  in   any  manner  whatever,  the 
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objection  that  the  land  was  situated  in  another  jurisdirtion 
cannot  be  raised  for  the  first  time  in  an  appellate  court.  The 
decision  is  put  upon  the  ground  that  the  appellate  court  can 
only  consider  questions  of  error  which  appear  upon  the  record, 
Leavenworth  Ter.  Ry.  d  B.  Co,  v.  Atchison,  187  Mo.  218  (87 
S.  W.  Rep.  913). 

Sec.  679.  Jurisdiction — Title  involved — How  deter- 
mined.  Whether  or  not  title  is  involved  in  an  action  so  as  to 
oust  the  jurisdiction  of  an  inferior  court  must  depend  upon  the 
facts  which  are  pleaded,  and  not  upon  the  allegations  of  the 
pleader  expressing  his  opinion  on  that  subject.  Hamill  "v. 
Bank  of  Clear  Creek  Co.,  22  Colo.  884  (45  Pac.  Rep.  411).  Fov 
the  purpose  of  determining  jurisdiction  on  appeal,  in  orde/ 
that  an  action  may  be  deemed  to  be  one  affecting  the  title  t<^ 
real  property,  or  an  interest  therein,  that  must  be  its  actual 
eflfect,  in  the  sense  that  a  judgmefit  therein  will  determine  or 
change  title.  Hill  v.  Board  of  Water  and  Sewer  Com*rJ^ 
150  N.  Y.  547  (44  N.  E.  Rep.  1105).  Citing,  Norris  v, 
Nesh{t,12Z  N.  Y.  650  (25  N.  E.  Rep.  877)  ;  Trevett  v 
Barnes,  HON.  Y.  500  (18  N.  E.  Rep.  257). 

Sec.  680.    Jurisdiction — Ks  to  when  title  is  involved. 
For  the  purpose  of  determining  jurisdiction   an  issue   as    tc 
whether  a  wind  mill  is  a  fixture  does  not  involve  title  to  rea' 
estate.      Vaughn  v.  Grigshy,  8  Colo.  App.  878  (46  Pac.  Rep 
624).     Under  the    Missouri   constitution,   1875,  arts.   6,   12 
declaring  the  appellate  jurisdiction  of  the  supreme  court,  it  i 
held  that  actions  to  quiet  title  under  the  code  of  civil  proced 
ure,  §  2092,  **  involve  title  to  real  estate"  and  hence  comi 
within   the   final   reviewing   power   of    the   supreme   cour* 
Northcutt  v.  Eager,  132  Mo.  205  (83  S.  W.  Rep.  1125).    For 
the  purpose  of  determining  jurisdiction  of  a  justice  of  the 
peace,  it  is  held  that  an  averment  that  the  plaintiff  is  entitlecJ 
to  the  possession  of  the  premises  and  a  denial  of  the  same, 
puts  title  in  issue.      Grosso  \,  City  of  Lead,    9    S.  Dak.     165 
(68  N.  W.  Rep.  810).     For  the  purpose  of  giving  jurisdiction 
on  an  appeal,  a  freehold  is  not  involved  in  the  foreclosure  of  a 
mechanic's  lien,     Pearson  Lum,  Co,  v.  Brady,  159  111.  878 
(42  N.  E.  Rep.  875).     For  the  purpose  of  determining  juris- 
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diction  on  an  appeal,  the  freehold  is  involved  in  the  proceed- 
ings for  the  condemnation  of  the  right  of  way  for  an  elevated 
railroad.  Metropolitan  West  Side  EL  R.  Co,  v.  Siegel^  161 
111.  688  (44  N.  E.  Rep.  276).  A  defense  to  an  action  for 
purchase-money  that  the  grantor's  title  had  failed,  does  not 
render  the  case  one  "  respecting  titles  to  land/*  so  as  to  affect 
the  question  of  jurisdiction.  Black  v.  FritZy  98  Ga.  82  (25 
S.  E.  Rep.  188). 

Sec.  681.  Jurisdiction — State  and  federal  courts. 
Where  the  controversy  is  one  within  the  jurisdiction  of  both 
the  state  and  federal  courts,  that  court  which  first  acquires 
jurisdiction  will  be  allowed  to  retain  it,  free  from  any  inter- 
ference by  the  other,  until  final  judgment  is  rendered  and 
enforced  by  its  process.  Prugk  v.  Portsmouth  Sav.  Bank^ 
48  Neb.  414  (67  N.  W.  Rep.  809).  The  court  say:  "No 
general  principle  is  better  sAtled  than  a  state  couft  may  not, 
by  injunction,  restrain  proceedings  in  a  federal  court.  *  *  * 
A  reciprocal  doctrine  applies  to  the  allowance  of  injunctions 
by  the  federal  courts,  interfering  with  the  process  of  state 
courts ;  and  while  there  is  a  federal  statute  applying  to  this 
situation,  the  federal  decisions  seem  to  regard  this  statute  as 
declaratory,  and  simply  expressive,  of  a  general  principle 
which  would  be  applicable  independently  thereof.  Mission* 
ary  Soc,  v.  Hinmany  18  Fed.  Rep.  161." 

Sec.  682.  Jurisdiction — Law  of  place.  For  the  pur- 
pose of  determining  jurisdiction  a  contract  is  deemed  to  have 
been  made  at  the  place  where  it  was  finally  delivered  to  the 
party  claiming  thereunder.  Ivey  v.  Kern  Co.  Land  Co,y  115 
Cal.  196  (46  Pac.  Rep.  926).  The  Iowa  statute  providing 
that  no  action  on  a  fire  policy  shall  be  begun  within  90  days 
after  service  of  written  notice  of  loss,  being  merely  remedial, 
has  no  extra  territorial  force.  State  Ins,  Co.  of  Des  Moines, 
Iowa  V.  DuBoiSy        Colo.  App.  (44  Pac.  Rep.  756).     A 

will  devising  real  estate  is  governed  by  the  lex  loci  rei  sitce. 
Fraxier  v.  Boggs,  87  Fla.  807  (20  So.  Rep.  245).  The 
right  to  subject  real  estate  to  the  payment  of  a  debt  is  deter- 
mined by  the  law  of  the  place  where  such  real  estate  is  situ- 
ated.    La  Selle  v.  Woolery,  14  Wash.  70  (44  Pac.  Rep.  115), 
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reversing  La  Selle  v.   Woolery,  11  Wash.  St.  887  (89   Pac. 
Rep.  668 ;  82  L.  R.  A.  78 ;  54  Am.  St.  Rep.  855). 

Sec.  683.  Jurisdiction  of  particular  courts.  In 
Georgia  a  justice's  court  has  no  jurisdiction  of  action  for 
damages  to  realty.  Bag-ley  v.  Columbus  S.  jRy,  Co.y  98  Ga. 
626  (25  S.  E.  Rep.  688;  84  L.  R.  A.  286;  58  Am.  St.  Rep. 
825).  Del.  Act  March  26,  1869,  construed — ^jurisdiction  of 
orphans'  court.  Green  v.  Saulshury^  6  Del.  Ch.  871  (88 
Atl.  Rep.  628).  The  Indiana  appellate  court  has  no  juris- 
diction to  determine  an  appeal  from  a  decree  establishing  and 
foreclosing  a  vendor's  lien.  Upland  Land  Co,  v.  Ginn^  14 
Ind.  App.  481  (42  N.  E.  Rep.  1028).  In  Michigan  a  court 
commissioner  has  no  jurisdiction  of  an  action  against  a  tenant 
to  recover  possession  where  the  question  of  title  is  involved. 
Jenkinson  v.  Winans,  109  Mich.  524  (67  N.  W.  Rep.  549). 
A  district  court  in  Montana  has  jurisdiction  of  an  action  to 
quiet  title  brought  by  the  holder  of  a  tax  deed  after  expira- 
tion of  the  period  of  redemption  from  the  tax  sale.  Light  v. 
Prussey,  18  Mont.  268  (44  Pac.  Rep.  988).  The  obvious 
purpose  of  the  constitutional  and  statutory  limitations  upon 
the  powers  of  justices  of  the  peace  concerning  actions  on  con- 
tracts for  real  estate  is  to  exclude  from  the  cognizance  of  such 
officers,  proceedings  involving  a  determination  of  the  title  or 
boundaries  of  land,  and  not  to  render  inadmissible,  in  actions 
within  their  jurisdictions,  deeds,  contracts,  and  other  evidences 
of  title.  A  county  judge,  in  the  exercise  of  the  authority 
conferred  upon  him  as  a  justice  of  the  peace,  has  jurisdiction 
of  actions  to  recover  liquidated  damages  upon  the  failure  of 
the  defendant  to  convey  real  estate  in  accordance  with  the 
terms  of  the  agreement  which  is  the  basis  of  sfach  proceeding. 
Lorius  V.  Abbott,  49  Neb.  214  (68  N.  W.  Rep.  486).  A 
statute  (N.  J.  Rev.,  p.  576,  §  29),  which  gives  a  justice  of  the 
peace  jurisdiction  to  take  summary  proceedings  to  eject  a 
tenant  for  holding  over  after  the  expiration  of  his  term,  and 
after  written  demand  and  notice  by  his  landlord,  does  not  give 
him  jurisdiction  to  remove  a  tenant  for  forfeiture  on  account 
of  breach  of  condition  in  the  lease.  State  v.  Sinclair, 
N.  J.  L.  (84  Atl.  Rep.  948). 
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Sec.  684.  Jurisdiction — County  where  action  should 
be  brought.  An  action  of  trespass  for  an  injury  to  real 
estate  must  be  brought  in  the  county  where  the  real  estate  is 
situated.  Grace  v.  Cox,  16  Ind.  App.  150  (44  N.  E.  Rep. 
818).  An  action  by  a  vendee  to  enforce  a  lien  against  the 
vendor  who  has  rescinded  the  contract,  may  be  brought  in 
the  county  where  the  land  is  situated.  Bullitt  v.  Eastern 
Ky.  Land  Co,,  99  Ky.  824  (86  S.  W.  Rep.  16).  A  com- 
plaint seeking  specific  performance  and  to  have  a  lien  declared 
on  lands  in  controversy  and  for  partition,  is  a  local  action  and 
not  transitory.  State  ex  rel  Collins  v.  Superior  Court  of 
Snohomish  County,  13  Wash.  St.  187  (48  Pac.  Rep.  19).  An 
action  to  recover  the  value  of  a  growing  crop  destroyed  by 
trespassing  animals,  involves  a  trespass  to  real  estate  and  the 
jurisdiction  is  to  be  determined  by  the  location  of  the  premi- 
ses. Keaton  v.  Snider^  14  Ind.  App.  66  (42  N.  E.  Rep. 
872). 

Sec.  685.  Jurisdiction — Land  in  another  state.  The 
force  and  effect  of  a  judgment  as  affecting  land  in  another 
state  is  limited  to  the  parties  over  whom  the  court  obtained 
jurisdiction  ;  such  decrees  do  not  act  upon  the  land  but  upon 
the  parties.  Blackman  v.  Wright^  96  la.  541  (65  N.  W. 
Rep.  848).  In  Minnesota  it  is  held  by  a  divided  court,  that 
an  action  will  lie  in  that  state  to  recover  damages  for  injuries 
to  land  situated  in  another  state,  although  the  General  Statutes, 
1894,  §§  5182  and  5188,  provide  that  actions  for  injuries  to 
real  estate  must  be  brought  in  the  county  where  the  subject 
of  the  action  is  situated.  This  decision  is  put  upon  the 
ground  that  an  action  for  injury  to  land  is  personal  in  its 
nature  and  that  the  statute  applies  only  to  causes  of  action 
arising  within  the  state.  In  an  able  dissenting  opinion  by 
Buck,  Justice,  the  authorities  are  carefully  collated  and 
reviewed  and  the'  opposite  doctrine  strongly  maintained. 
Little  V.  Chicago,  St.  P.,  M.  d:  O.  Ry.  Co.,  65  Minn.  48  (67 
N.  W.  Rep.  846;  60  Am.  St.  Rep.  421 ;  88  L.  R.   A.  428). 

Sec.  686.  Jurisdiction — Nonresident  parties — Lands 
affected.-  In  Louisiana  it  is  held  that  where  real  estate  sit- 
uated in   that  state  forms  the   subject  of  partition  among 
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CO- proprietors,  some  of  whom  are  minors  domiciled  in  other 
states  of  the  Union,  the  court  possessing  jurisdiction  of  the 
partition  suit  and  proceedings  is  fully  authorized  to  direct  the 
proceedings  of  a  family  meeting  to  deliberate  and  advise  touch- 
ing the  interest  of  minors  interested  who  reside  abroad.  SuC' 
cession  of  Allen,  48  La.  1240  (20  So.  Rep.  688).  It  is  held 
that  the  courts  of  a  state  have  equitable  jurisdiction  of  trusts 
in  lands  situated  therein,  regardless  of  the  residence  of  the 
parties  in  interest,  and  in  such  case  when  the  trustee  voluntar- 
ily submits  himself  to  the  jurisdiction  of  the  court,  both  the 
res  and  the  title  to  it  are  in  court.  Du  Puy  v.  Standard  Min- 
eral Co.,  88  Me.  202  (88  Atl.  Rep.  976).  The  court  say: 
**  The  early  doctrine  laid  down  by  some  writers  that  the  rem- 
edy in  equity  is  purely  personal,  and  that,  as  decrees  in  equity 
never  execute  themselves,  it  is  necessary  to  have  jurisdiction  of 
the  person  in  order  to  make  decrees  effectual,  does  not  hold 
true  in  all  cases,  and  has  been  very  generally  discarded,  inas- 
much as  jurisdiction  of  the  res  enables  the  court  to  execute 
its  own  decreed  touching  it  by  empowering  an  officer  of  the 
court  to  transfer  titles,  even  to  real  estate,  by  sale  or  other 
apt  methods,  so  that  the  equitable  interests  of  all  concerned 
may  be  preserved,  and  the  property  applied,  or  distribution 
of  the  assets  made,  as  the  respective  interests  therein  may 
require." 

Sec.  687.  Jurisdiction — Injunction  to  prevent  suit 
in  another  state.  Where  an  insolvent  debtor  has  made  a 
statutory  assignment  for  the  benefit  of  his  creditors  and  the 
assignee  has  obtained  a  decree  against  the  assignor  and  his 
grantee  for  the  reconveyance  to  him  of  property  fraudulently 
conveyed,  in  which  they  acquiesce,  a  creditor  whose  claim  has 
been  filed  with  such  assignee  may  be  enjoined  from  the  prose- 
cution of  a  separate  suit  to  subject  the  same  property  to  his 
debt,  although  brought  in  another  state  in  which  the  property 
is  situated.  Canty,  J.,  dissenting.  Hawkins  v.  Ireland,  64 
Minn.  889  (67  N.  W.  Rep.  73 ;  58  Am.  St.  Rep.  584).  The 
court  say  :  *'  All  the  parties  to  this  action  are  citizens  of  this 
state,  and  subject  to  the  jurisdiction  of  the  court.  The  facts 
that  the  land  is  in  another  state,  and  the  action  which  the 
appellant  is  forbidden  to  further  prosecute  is  there  pending,  do 
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not  affect  the  question  of  the  power  of  the  court  in  the  prem- 
ises. The  court,  in  such  a  case,  simply  commands  its  own 
citizens,  not  the  courts  of  another  state.  A  court  of  equity  of 
this  state  has  the  power  and  will  restrain  its  own  citizens,  of 
whom  it  has  jurisdiction,  from  prosecuting  suits  in  the  courts 
of  other  states  and  foreign  jurisdictions,  whenever  the  facts  of 
the  case  make  such  restraint  necessary  to  enable  the  court  to 
do  justice,  and  prevent  one  citizen  from  obtaining  an  inequita- 
ble advantage  over  other  citizens.  *  The  court  acts  in  per- 
sonaniy  and  will  not  suffer  anyone  within  its  reach  to  do  what 
is  contrary  to  its  notions  of  equity,  merely  because  the  act  to 
be  done  may  be,  in  point  of  locality,  beyond  its  jurisdiction.' 
Phelps  v.  McDonald,  99  U.  S.  298 ;  Cole  v.  Cunningham,  188 
U.  S.  107  (10  Sup.  Ct.  Rep.  269)  ;  Cunningham  v.  Butler, 
142  Mass.  47  (6  N.  E.  Rep.  782 ;  56  Am.  Rep.  668,  and  note). 
No  general  rule  can  be  laid  down  as  to  when  and  when  not 
the  court  ought  to  exercise  this  power,  and  enjoin  a  party  from 
prosecuting  a  suit  in  a  foreig^n  jurisdiction.  Each  case  must 
be  ruled  by  its  own  facts.  If  they  show  that  it  is  necessary 
and  equitable  to  exercise  the  power  in  the  orderly  adminis- 
tration of  justice,  the  court  should  enjoin  the  party,  other- 
wise not." 

Sec.  688.  Jurisdiction  of  parties — Notice  by  publica- 
tion. Where  the  record  of  a  judgment  upon  notice  by  pub- 
lication recites  that  such  notice  was  duly  given  the  judgment 
cannot  be  collaterally  attacked  by  parol  evidence  to  the  con- 
trary. Reedy  v.  Camfield,  159  111.  254  (42  N.  E.  Rep.  888). 
Michigan  statute,  8  How.  Ann.  Stat.,  §  8882,  providing  for 
notice  in  condemnation  proceedings  against  a  nonresident 
lando'vner,  construed  and  applied.  Saginaw,  T,  <&.  H.  jR.  Co, 
V.  Bordner,  108  Mich.  286  (66  N.  W.  Rep.  62).  N.  C.  Code, 
§  218  subd.  4 ;  Act  1889,  ch.  108,  applied — service  by  publica- 
tion. Bernhardt  v.  Brown,  118  N.  C.  700  (24  S.  E.  Rep. 
527 ;  86  L.  R.  A.  402).  The  right  given  a  defendant  by  Miss. 
Cod'>,  §  520,  to  apply  for  a  vacation  of  a  decree  rendered 
aga'nst  him  on  notice  by  publication  is  assignable.  Bink  v. 
Henderson,  74  Miss.  8  (19  So.  Rep.  892).  In  an  action  to 
qr  iet  title  to  real  estate,  service  by  publication  may  be  made 
ppon  a  nonresident  defendant  who  cannot  be  summoned  in  the 
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state.  It  is  not  necessary  that  the  affidavit  for  publication 
should  set  forth  the  cause  of  action,  it  is  sufficient  if  it  states 
that  the  defendant  is  a  nonresident  of  the  state  and  that  serv- 
ice of  summons  cannot  be  made  upon  him,  together  with  facts 
showing  the  action  to  be  one  of  those  embraced  within 
the  statute  providing  for  constructive  service.  Scarborough  v. 
Myrick,  47  Neb.  794  (66  N.  W.  Rep.  867).  In  construing 
111.  Rev.  Stat.y  ch.  100,  §  1,  providing  **  that  when  any  notice 
shall  be  required  by  law,  or  the  order  of  court,  or  by  any  con- 
tract to  be  published  in  any  newspaper,  and  no  other  mode  of 
proving  the  same  is  provided,  the  certificate  of  the  publisher, 
by  himself  or  his  authorized  agent,  with  a  written  or  printed 
copy  of  such  notice  annexed,  stating  the  number  of  times  which 
the  same  shall  have  been  published,  and  the  dates  of  the  first 
and  last  papers  containing  the  same,  shall  be  sufficient  evidence 
of  the  publication  therein  set  forth,'*  a  certificate  duly 
executed  in  the  name  of  the  corporation  publishing  the  paper 
under  seal  by  one  having  authority  and  who  designates  him- 
self as  *' authorized  agent"  of  the  corporation  is  sufficient, 
although  not  countersigned  by  the  secretary.  Pentzelv* 
Squire,  161  111.  846  (48  N.  E.  Rep.  1064 ;  52  Am.  St.  Rep. 
878). 

Sec.  689.  Notice  by  publication — ^As  to  what  is  a 
newspaper.  Where  a  statute  (111.  Rev.  Stat.,  ch.  77,  §  14) 
requires  certain  legal  notices  to  be  published  *Mn  a  public 
newspaper,"  and  the  statute  (ch.  100,  §  5)  further  provides 
that  "  when  any  notice  is  required  by  law  or  contract  to  be 
published  in  a  newspaper  (unless  otherwise  expressly  provided 
in  the  contract),  it  shall  be  intended  to  be  a  secular  newspaper 
of  general  circulation,  published  in  the  city,  town  or  county, 
or  some  paper  especially  authorized  by  law  to  publish  legal 
notices  in  the  city,  town  or  county,"  it  is  held  that  these  stat* 
utes  are  complied  with  by  the  publication  of  the  notice  in  a 
secular  newspaper  of  16  pages  12^  inches  by  10  inches  which 
circulates  among  lawyers  and  laymen  and  contains  reports  of 
judicial  decisions,  digest  of  cases  and  current  news  of  a  gen- 
eral nature.  Pentzel  v.  Squire,  161  111.  846  (48  N.  E.  Rep. 
1064;  52  Am.  St.  Rep.  878). 


•s 
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Sec.    690.      Jurisdiction — Legal   and   equitable.     In 

Michigan  the  distinction  between  law  and  equity  is  main- 
tained. The  courts  of  law  have  no  jurisdiction  to  reform 
written  instruments,  such  jurisdiction  being  vested  exclusively 
in  courts  of  equity,  yohnson  v.  Wilson ^  111  Midi.  114  (69 
N.  W.  Rep.  149).  Equity  has  no  jurisdiction  to  interfere 
with  a  judgment  at  law  unless  the  complainant  has  an  equi- 
table defense  of  which  he  cannot  avail  himself  at  law  or  had  a 
good  defense  at  law  which  he  was  prevented  from  availing 
himself  of  by  fraud  or  accident  unmixed  with  negligence  in 
himself  or  his  agents.  Louisville  <B  N.  R,  Co.  v.  Taylor^  93 
Va.  226  (24  S.  E.  Rep.  1018).  Citing,  Knox  Co.  v.  Harsh- 
man,  188  U.  S.  152  (10  Sup.  Ct.  Rep.  257).  The  jurisdiction 
of  a  court  of  equity  extends  to  all  matters  necessary  to  wind  up 
the  affairs  of  a  partnership,  including  the  sale  of  real  estate ; 
and  l^the  jurisdiction  is  not  local  even  though  a  part  of  the 
assets  consist  of  real  estate  and  although  that  property  may 
be  situated  in  another  county  or  state.  Dunlap  v.  Byers,  110 
Mich.  109  (67  N.  W.  Rep.  1067).  Citing,  Godfrey  v.  White, 
48  Mich.  171  (5  N.  W.  Rep.  248)  ;  Graydon  v.  Church,  7 
Mich.  86;  Lindsay  v.  Race,  108  Mich.  28  (61  N.  W.  Rep. 
271)  ;  Lyman  v.  Lyman,  2  Paine  11  (Fed.  Cas.  No.  8,628)  ; 
Griggs  V.  Clark,  23  Cal.  427  ;  Jones  v.  Fletcher,  42  Ark.  422; 
Wright  V.  Ward,  65  Cal.  525  (4  Pac.  Rep.  584)  ;  1  Story, 
Eq.  Jur.,  §§  748,  744,1295-1297;  2  Bates,  Partn.,  §  907.  The 
right  of  a  telegraph  company  to  establish  lines  along  the  right 
of  way  of  a  railroad  company  whose  property  is  in  the  hands 
of  receivers,  pending  foreclosure,  may  be  presented  and  adjudi- 
cated by  intervention  in  the  foreclosure  proceedings.  Union 
Trust  Co,  of  Nev)  Tork  v.  Atchison,  T.  <&  S.  F.  R.  Co, 
(Postal  Telegraph  Cable  Co.  Interveners)  8  N.  M.  827  (43 
Pac.  Rep.  701).  Citing,  Knippendorfv.  Hyde,  4  Sup.Ct.Rep. 
27;  2  Daniel  Ch.  Prac.  1057;  Vault  Co.  v.  McNulta,  14  Sup. 
Ct.  Rep.  915;  Joy  v.  City  St,  Louis,  11  Sup.  Ct.  Rep.  243. 
Equitable  jurisdiction  cannot  be  invoked  by  one  who  has  a 
plain,  adequate,  and  complete  remedy  at  law.  Weiss  v.  Levy, 
166  Mass.  290  (44  N.  E.  Rep.  225).  In  order  for  the  exist- 
ence of  a  remedy  at  law  to  prevent  equitable  jurisdiction,  the 
remedy  at  law  must  be  as  practical  and  efficient  to  the  endc 
of  justice  and    its  prompt   administration  as  the  remedy  in 
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equity.  Nathan  v.  Nathan,  1G6  Mass.  294  (44  N.  E.  Rep. 
221);  Carlet  al,\.  West  Aberdeen  Land  and  Imp.  Co,  13 
Wash.  St.  616  (48  Pac.  Rep.  890). 

Sec.  691.  Jurisdiction — Equity  will  retain  when. 
Where  a  court  has  taken  jurisdiction  of  a  controversy  between 
a  vendor  and  vendee  upon  the  latter's  bill  for  rescission,  it  i& 
error  to  dismiss  such  bill  without  prejudice  to  the  com- 
ptainant's  right  to  sue  for  specific  performance,  it  appearing 
that  he  might  upon  an  accounting  become  entitled  to  that  sort 
of  relief,  but  the  court  should  retain  its  jurisdiction  of  the 
controversy,  have  an  account  taken  and  give  the  parties  full 
relief.     Kirschbaum   v.    Coon,  Va.  (25  S.    E.  Rep. 

658).  Where  a  court  of  equity  has  once  acquired  jurisdiction 
of  a  case  on  equitable  grounds  it  may  go  on  to  a  complete 
adjudication,  even  to  establishing  legal  rights  and  granting 
legal  remedies  that  would  otherwise  be  beyond  the  scope  of  its 
authority.  Kane  v.  Mann,  93  Va.  239  (24  S.  E.  Rep.  938). 
In  actions  of  ejectment  it  is  held  that  the  court  has  jurisdiction 
to  settle  and  determine  all  the  rights  and  equities  of  the  parties 
growing  out  of  their  joint  or  common  ownership  of  the  prop- 
erty, including  their  liability  on  account  of  charges  upon  the 
land.     Moore  Y.  Moore,  89  Tex.  29  (83  S.  W.  Rep.  217). 

Sec.  692.  Former  adjudication — General  principles^ 
The  two  essential  elements  of  the  doctrine  of  res  ad  judicata 
are  the  identity  of  the  parties  to  the  suit,  and  the  identity  of  the 
issue  necessarily  involved.  It  must  also  appear  that  the  issue 
which  terminated  in  the  former  judgment  was  between  the 
same  parties,  in  the  same  right  or  capacity.  Morrison  v. 
Clark,  89  Me.  108  (85  Atl.  Rep.  1034 ;  66  Am.  St.  Rep.  895). 
In  order  to  render  a  former  adjudication  conclusive,  the  iden- 
tity of  the  issues  and  of  the  rights  determined  must  afBrma- 
tively  appear.  Bugbee  v.  Davis,  167  Mass.  83  (44  N.  E. 
Rep.  1055).  Parties  are  concluded,  not  only  by  what  has 
been  actually  litigated  and  determined  in  a  casp,  but  also  by 
what,  under  the  pleadings,  might  have  been  litigated  and 
dete: mined.  Hascltine  v.  Gillcland,  2  Kan.  App.  456  (48 
Pac.  iCep.  88)  ;  Isensce  v.  Austin^  15  Wash.  St.  852  (46  Pac. 
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Rep.  894).  Decisions  of  a  tribunal  appointed  by  the  military 
governor  of  a  subjugated  state  are  not  binding  upon  the  courts 
established  in  the  state  after  it  resumes  its  former  sovereignty. 
Lushy  V.  Kansas  City,  M.  <&  B.  R.  Co.,  78  Miss.  860  (19  So. 
Rep.  289;  86  L.  R.  A.  510).  Where  a  former  action  was 
prematurely  brought  and  under  the  instructions  of  the  court 
on  that  ground  the  jury  returned  a  general  verdict  for  defend- 
ants, who  had  pleaded  equitable  defenses  also,  such  judgment 
on  the  former  case  is  not  res  adjudicata  upon  the  equitable 
issues.  Gassert  v.  Black,  18  Mont.  45  (44  Pac,  Rep.  408). 
Citing,  Kleinschmidt  v.  Binzel,  14  Mont.  81  (85  Pac.  Rep. 
460;  48  Am.  St.  Rep.  604). 

Sec.  693.  Fortner  adjudication — Decrees  in  probate 
proceedings.  The  decree  of  a  probate  court  dividing  a  dece- 
dent's realty  in  accordance  with  a  report  of  his  executor  does 
not  affect  the  right  of  a  prior  grantee  of  one  having  an  inter- 
est in  the  estate  who  was  not  made  a  party  to  such  proceed- 
ings. Such  a  decree  can  in  any  event  extend  only  to  the  suc- 
cession of  testamentary  rights  in  the  property.  William 
Hill  Co.  V.  Lawler,  116  Cal.  859  (45  Pac.  Rep.  847).  In 
New  York  it  is  held  that  the  decree  of  a  surrogate  either  pro- 
bating or  refusing  to  probate  a  will  does  not  conclude  the  ques- 
tion of  the  validity  of  the  testamentary  devise  of  real  prop- 
erty in  a  subsequent  litigation  involving  the  title  thereto. 
Corleyv.  McElmce},  149  N.  Y.  228  (48  N.  E.  Rep.  628). 

Sec.  694.  Former  adjudication — Binds  only  parties 
and  privies.  A  mortgagee  is  not  bound  by  a  subsequent 
judgment,  to  which  he  is  not  a  party,  adjudicating  the  validity 
of  a  subsequent  tax  title  against  his  mortgagor.  Logan  v. 
Stleff,  86  Fla.  478  (18  So.  Rep.  762.)  The  court  say  :  "  It 
is  well  settled  that  no  one  is  a  privy  to  a  judgment  whose 
succession  to  the  rights  of  property  thereby  affected  occurred 
previously  to  the  institution  of  the  suit  in  which  the  judgment 
was  rendered.  For  example,  a  tenant  in  possession  prior  to 
the  commencement  of  an  action  of  ejectment  cannot  be  law- 
fully dispossessed  by  the  judgment,  unless  made  a  party  to  the 
suit.  No  alienee,  grantee,  assignee  or  mortgagee  is  bound  or 
affected  by  a  judgment  or  decree  rendered  in  a  suit  com- 
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nienced  by  or  against  the  alienor,  grantor,  assignor,  or  mort- 
gagor subsequent  to  the  alienation,  grant,  assignment,  or 
mortgage,  to  which  he  is  not  a  party,  for  the  simple  reason 
that  otherwise  his  rights  of  property  could  not  be  divested,  as 
these  pleas  assert  to  be  the  case  here,  without  his  consent, 
and  the  fraud  or  laches  of  the  grantor  or  mortgagor  could 
effect  a  forfeiture  of  rights  and  interests  he  had  created  by  the 
most  solemn  conveyances.  1  Freem.  Judgm.  (4th  Ed.)  §  162; 
Cromwell  \.  McLean,  128  N.  Y.  474  (26  N.  E.  Rep.  982)  ; 
Shattuck  V.  Bascom,  105  N.  Y.  89  (12  N.  E.  Rep.  288)  ; 
Looney  v.  Simpson,  87  Tex.  109  (26  S.  W.  Rep.  1065)  ;  BouU 
welly.  Steiner,  84  Ala.  807  (4  So.  Rep.  184;  5  Am.  St.  Rep. 
875)  ;  Coles  v.  Allen,  64  Ala.  98 ;  Pierce  v.  Faunce,  47  Me. 
507 ;  Powers  v.  Heath,  20  Mo.  819 ;  Mathes  v.  Cover,  48  Iowa 
512.  An  adjudication  binds  only  parties  and  privies.  Monroe 
V.  Hanson,  4^1  Neb.  80  (66  N.  W.  Rep.  12).  A  purchaser  of 
real  estate  is  entitled  to  all  the  benefits,  and  subject  to  all  the 
disadvantages,  which,  by  the  operation  of  any  final  adjudica- 
tion affecting  it,  had  attached  to  the  property  in  the  hands  of 
the  former  owner.    Zurhrugg  v.  Reed,         N.  J.  Eq.  (85 

Atl.  Rep.  298). 

Sec.  606.  Pormer  adjudication — Changes  in  con- 
struction of  statutes.  A  change  in  the  construction  of  a 
statute  does  not  operate  retroactively  so  as  to  impair  the  obli- 
gation of  contracts  or  affect  the  validity  of  previous  judicial 
sales.  Myers  v.  Boyd,  144  Ind.  496  (48  N.  E.  Rep.  567). 
A  judicial  construction  given  a  statute  in  a  particular  suit 
will  bind  the  parties  thereto  as  to  the  matters  in  controversy, 
although  the  same  court  may  subsequently  make  a  different 
interpretation  of  the  statute.  Bilgery  v.  Land  Trust,  48  La. 
890  (19  So.  Rep.  920). 

Sec.  696.     Pormer  adjudication — Particular   cases. 

Where  an  action  in  tort  was  brought  for  damages  for  obstruc- 
tion of  an  easement,  and  upon  a  plea  of  not  guilty  recovery 
was  had,  it  is  held  that  the  plaintiff's  right  to  the  easement  at 
that  time  was  established  and  that  such  recovery  is /r^'/nd 
facie  evidence  of  the  continuance  of  the  right.  Manning  v. 
Port  Reading R.  Co.,  54  N.  J.  Eq.  46  (88  Atl.  Rep.  802). 
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An  order  confirming  a  sale  under  a  decree  in  partition,  not 
having  been  appealed  from  by  the  purchaser,  'is  conclusive 
against  him  that  he  had  no  valid  reasons  for  refusing  to  com- 
ply with  his  bid.  Hammond  yr.  v.  Carlleand^  111  CaU  206 
(48  Pac.  Rep.  607 ;  62  Am.  St.  Rep.  167).  Citing,  Boggs  v. 
Hargrave,  16  Cal.  560  (74  Am.  Dec.  561).  It  is  held  that  a 
judgment  to  foreclose  a  mortgage  given  for  a  portion  of  the 
purchase  price  of  land,  is  not  necessarily  conclusive  of  the 
right  of  the  vendee  to  maintain  a  suit  in  equity  to  set  aside  a 
sale  for  fraud.  Schwan  v.  Kelly,  178  Pa.  St.  65  (88  Atl.  Rep. 
1107).  A  judgment  giving  a  plaintiff  damages  for  the 
obstruction  of  a  natural  watercourse  on  his  premises  by  the 
defendant  does  not  preclude  the  latter,  in  a  subsequent  suit 
for  damages  to  the  same  property  from  a  continuance  of  the 
same  obstruction,  from  showing  that  the  damages  claimed  in 
such  suit  arise  from  other  causes.  Richardson  v.  City  of 
Eureka,  110  Cal.  441  (42  Pac.  Rep.  965).  A  judgment  ren- 
dered in  an  action  for  the  breach  of  a  contract  of  sale  in 
which  the  vendor  is  awarded  as  damages  the  amount  of  the 
first  installment  of  the  purchase  price,  is  a  bar  to  a  subsequent 
action  for  other  installments.  Cook  v.  Cook,  110  Ala.  567 
(20  So.  Rep.  64).  Where  a  vendor  undertakes  and  does  defend 
the  title  of  his  vendee  in  an  ejectment  against  the  latter,  he 
will  be  bound  by  the  judgment  therein  rendered,  in  a  subse* 
quent  proceeding  by  the  vendee  for  a  breach  of  warranty. 
Fleckton  v.  Spicer,  68  Minn.  454  (65  N.  W.  Rep.  926). 
Where  one  is  made  a  party  defendant  to  a  suit  to  foreclose  a 
mechanic's  lien  under  ain  allegation  that  she  has  some  -  interest 
in  the  property  to  which  the  plaintiff's  claim  is  superior,  and 
such  defendant  admits  such  allegation  in  her  answer,  and  fails 
to  set  up  or  claim  any  superior  or  paramount  title  to  the  prop-* 
erty  involved  in  the  action,  she  is  concluded  by  a  general 
judgment  in  favor  of  the  plaintiff,]  as  against  him  and  those 
who  claim  under  his  judgment.  Souihard  v.  Smith,  8  S. 
Dak.  280  (66  N.  W.  Rep.  816).  A  judgment  token  by 
default  in  summary  proceedings  by  a  landlord  for  nonpay- 
ment of  rent  is  conclusive  between  the  parties  as  to  the  exist- 
ence and  validity  of  the  lease  in  a  subsequent  action  between 
them  to  have  the  lease  adjudged  a  mortgage  and  cancelled  for 
usury.     Reich  r.   Cochran,  151  N.  Y.  122  (45  N.  E.  Rq>. 
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8C7;  56  Am.  St.  Rep.   607;  87  L.  R.  A.  805).    For  case 
depending  upon  particular  facts  and  illustrating  what  consti- 
tutes a  former  adjudication,  see  Elizabethport  Cordage  Co.  v. 
Whiilock,  87  Fla.  190  (20  So.  Rep.  255). 

Sec.  697.  Demand  and  tender  before  suit.  A  vendor 
cannot  recover  costs  in  an  action  to  rescind  his  conveyance  on 
account  of  the  vendee's  fraud,  unless,  prior  to  the  suit,  he 
tendered,  and  kept  good  the  tender  of,  all  the  money  paid  by 
the  grantee,  v^ith  interest.  Fares  v.  Gleason^  14  Wash.  657 
(45  Pac.  Rep.  814).  Before  an  action  can  be  maintained  to 
rescind  a  sale  and  recover  money  paid  for  land  on  account  of 
insufficient  or  invalid  deed,  no  fraud  being  shown,  plaintiff 
must  show  demand  on  defendant  for  a  good  and  sufficient 
deed.  Dugger  v.  Dempsey,  18  Wash.  St.  896  (48  Pac.  Rep. 
857).  When  the  only  relief  sought  is  the  reformation  of  a  deed 
or  other  contract,  a  previous  demand  is  essential,  but  where,  in 
addition  to  the  reformation,  a  recovery  is  demanded,  no  prior 
demand  is  necessary.  Citizens^  Nat,  Bank  v.  yudy^  146 
Ind.  822  (48  N.  E.  Rep.  259). 

Sec.  608.  Demand  and  tender  in  an  action  for 
breach  of  real  contract.  In  a  recent  case  the  supreme 
court  of  New  York  say :  "  The  general  rule,  however,  to 
be  deduced  from  an  examination  of  the  leading  authorities, 
seems  to  be  that  in  cases  where,  by  the  terms  of  the  contract, 
the  acts  of  the  parties  are  to  be  concurrent,  it  is  the  duty  of 
him  who  seeks  to  maintain  an  action  for  a  breach  of  the  con- 
tract, either  by  way  of  damages  or  for  nonperformance,  or 
for  the  recovery  of  money  paid  thereon,  not  only  to  be  ready 
and  willing  to  perform  on  his  part,  but  he  must  demand  per-, 
formance  by  the  other  party.  The  qualifications  to  this  rule 
are  to  be  fouud  in  cases  where  the  necessity  of  a  formal  ten- 
der or  demand  is  obviated  by  the  acts  of  the  party  sought  to 
be  charged ,  as  by  his  express  refusal  in  advance  to  comply 
with  the  terms  of  the  contract  in  that  respect,  or  where  it 
appears  that  he  has  placed  himself  in  a  position  in  which  per- 
formance is  impossible.  If  the  vendor  of  real  estate,  under 
4in  executory  contract,  is  unable  to  perform  on  his  part,  at  the 
time  provided  by  the  contract,  a  formal  tender  or  demand  on 


§  698, 699  REAL  ACTIONS.  596 

the  part  of  the  vendee  is  not  necessary  in  order  to  enable 
him  to  maintain  an  action  to  recover  the  money  paid  on  the 
contract,  or  for  damages."  Ziehen  v.  Smithy  148  N.  Y.  558(42 
N.  E.  Rep.  1080).  Citing,  Hudson  v.  Swift^  20  Johns.  24; 
Fuller  V.  Hubbard,  6  Cow.  18  (16  Am.  Dec.  428)  ;  Green  v. 
Green,  9  Cow.  47;  Hartley  v.  James,  50  N.  Y.  88;  Bigler 
V.  Morgan,  77  N.  Y.  812 ;  Burwell  v.  Jackson,  9  N.  Y.  547 ; 
Bogardusv.  Insurance  Co.,  101  N.  Y.  828  (4  N.  E.  Rep. 
522) ;  Tamsen  v.  Schaefer,  108  N.  Y.  604  (15  N.  E.  Rep. 
781). 

Sec.  690.  Keeping  a  tender  good — ^As  to  what  is.  In 
order  for  a  debtor  to  stop  the  running  of  interest  by  a  tender 
he  must  keep  the  money  continually  ready  so  that  no  proiic  is 
made  upon  it.  Middle  State  Loan,  B.  46  C.  Co.  v.  Hagers^ 
town  M.  <t  U.  Co.,  82  Md.  506  (88  Atl.  Rep.  886).  A  ten- 
der of  the  amount  required  to  redeem  from  a  mortgage  fore* 
closure  sale  must  be  kept  good  in  order  to  be  effectual  as 
the  basis  of  a  subsequent  action  to  compel  a  redemption 
brought  after  the  time  for  redemption  has  expired.  Dunn 
v.  Hunt,  68  Minn.  484  (65  N.  W.  Rep.  948).  The  court 
say:  ''To  keep  a  tender  good  the  party  making  it  must 
keep  the  money  (not  necessarily  the  identical  coin  or  notes, 
but  money  of  the  kind)  so  that  he  may  produce  it  when 
required,  and  in  this  way  keep  the  tender  open  for  the  accept- 
ance of  the  other  party  whenever  he  expresses  a  willingness 
to  accept  it.  To  keep  a  tender  good  it  is  not  necessary  that 
the  party  should  keep  the  money  on  his  person,  ready  to  be 
paid  over  the  instant  it  is  demanded.  He  may  deposit  it  in  a 
bank  or  other  place  of  safe  keeping,  but  he  must  have  it  con- 
tinuously on  hand  and  under  his  control,  so  as  to  be  able  to 
pay  it  over  when  requested.  The  cardinal  principle  of  the 
doctrine  of  tender  is  that  it  is  substantial  performance.  Hence 
it  must  be  continuing ;  that  is,  there  must  be  a  continued  readi- 
ness. The  universal  rule  is  that  a  tender,  in  order  to  be 
effectual  for  any  purpose,  must  be  kept  good,  except  in  cases 
where  the  mere  refusal  to  accept  the  tender  effects  a  particular 
result.  Thus  the  refusal  to  accept  a  sufGcient  tender  per  se 
discharges  the  lien  of  a  mortgage  ;  and  we  have  held  that,  this 
beiner  so,  a  failure  to  keep  the  tender  good  does  not  restore  or 
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revive  the  lien.  Moore  v.  Norman^  48  Minn.  428  (45  N.  W. 
Rep.  857).  But,  even  as  to  such  a  case,  the  authorities  are 
not  agreed.  So  it  is  held  that  the  refusal  by  the  creditor  of  a 
proper  tender  from  the  principal  debtor  discharges  the  surety, 
for  it  is  the  refusal  to  accept  the  tender  which  prejudices  the 
surety.  We  apprehend  that  no  case  can  be  found  where  a 
tender  was  essential  to  or  the  foundation  of  an  action,  and 
where  it  was  held  that  the  tender  was  effectual  unless  kept 
good.     Equity  is  no  less  strict  than  the  law  in  this  respect." 

Sec.  700.  Injunctions — General  principles.  In  order 
lo  the  granting  of  an  injunction,  the  injury  complained  of 
must  exist  or  be  threatened  at  the  time  of  the  trial.  Matthews 
V.  Metcalf,  97  la.  742  (66  N.  W.  Rep.  189).  Relief  by 
injunction  will  not  be  granted  to  one  having  a  complete  rem- 
edy at  law.  Brown  v.  Niles^  165  Mass.  276  (48  N.  E.  Rep. 
90)  ;  Haskell  v.  Denver  Tramway  Co.,  28  Colo.  60  (46  Pac. 
Rep.  121).  Where  the  defendant  is  insolvent  and  cannot 
respond  in  damages,  in  an  action  at  law  where  the  plaintiff 
proves  title  to  the  land  and  that  he  will  suffer  an  irreparable 
injury,  a  court  of  equity  will  issue  injunctions  or  restraining 
orders  in  actions  of  ejectment.  Gaines  v.  Leslie^  I.  T. 
(87  S.  W.  Rep.  947).  Where  a  complainant  shows  a 
reasonable  and  well  founded  apprehension  of  immediate, 
threatened  and  irreparable  injury  and  loss,  it  is  the  duty  of 
courts  of  equity  in  cases  within  their  jurisdiction  to  restrain 
the  commission  of  such  injury  and  infliction  of  such  loss. 
Jessup  £  Moore  Paper  Co.  v.  Ford,  6  Del.,  ch.  52  (88  Atl. 
Rep.  618). 

Sec.  701.  Injunctions — Practice — Preliminary  in- 
junctions. If  different  parties  by  several  acts  foul  the  same 
stream,  each  may  be  enjoined  against  the  commission  of  the 
wrong  with  which  he  is  individually  chargeable.  Morgan  v. 
City  of  Danbury,  67  Conn.  484  (85  Atl.  Rep.  499).  The 
granting  of  an  injunction  is  not  a  matter  of  right  and  it  will 
not  be  issued  when,  upOn  a  broad  consideration  of  the  situation 
of  all  the  parties  in  interest,  good  conscience  does  not  require  it. 
Heilman  v.  Lebanon  dc  Ry.,  175  Pa.  St.  188  (84  Atl.  Rep. 
647).     Where  defendant  railroad  company  has  been  pf-^^tu- 
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ally  enjoined  from  entering  upon  and  constructing  its  K>ad 
over  private  lands,  such  injunction  must  be  modified  so  far  a» 
it  prohibits  the  exercise  of  rights  subsequently  acquired  by 
defendant  under  right  of  eminent  domain.  Southern  CaL 
Ry,  Co.  V.  Southern  Pac.  R.  Co.^  Cal.  (48Pac.  Rep» 
1128).  In  order  to  justify  the  granting  of  a  preliminary 
injunction,  the  exigency  relied  on  to  make  this  extraordinary 
remedy  a  necessity  must  be  to  prevent  actual  and  not  merely 
theoretic  harm  and  the  injury  threatened  must  be  shown  to  be 
irreparable.  Mayor  of  Brigantine  v.  Holland  Trust  Co.^ 
N.  J.  Eq.  (85  Atl.  Rep.  844).     To  justify  the  issu- 

ing  of  an  injunction  against  a  trespass  there  must  be  a  cause 
to  fear  substantial,  serious,  and  irreparable  damage,  for  which 
courts  of  law  would  furnish  no  adequate  relief,  and  the  com- 
plaint should  show  facts  to  justify  this  conclusion.  Mc  Gregor 
V.  Silver  King  Min.  Co.,  14  Utah  47   (45  Pac.  Rep.  1091). 

Sec.  702.  Balancing  of  injuries.  It  is  sometimes 
held  that  where  the  granting  of  an  injunction  will  result  in 
more  injury  to  the  party  enjoined  than  the  doing  of  the  threat- 
ened act  complained  of  will  result  to  the  complaining  party, 
the  right  i^ill  be  denied  and  the  parties  will  be  left  to  settle 
the  controversy  in  an  action  at  law.  Robinson  v.  Clapp,  67 
Conn.  588  (86  Atl.  Rep.  504;  52  Am.  St.  Rep.  298).  An 
equity  court  is  not  bound  to  issue  an  injunction  when  it  will 
produce  great  public  or  private  mischief  merely  for  the  purpose 
of  protecting  a  technical  or  unsubstantial  right.  Wormser  v. 
Brown,  149  N.  Y.  168  (48  N.  E.  Rep.  524).  Where  a  clear 
legal  right  is  being  invaded  and  the  injured  party  has  no  ade-> 
quate  remedy  at  law,  equity  should  not  withhold  an  injunc- 
tion on  the  ground  that  its  granting  will  work  a  greater 
inconvenience  to  the  wrongdoer  than  its  refusal  will  work  to 
the  injured  party.  Bigler^s  ExW  v.  Penn.  Canal  Co.^  177 
Pa.  St.  28  (85  Atl.  Rep.  112).  The  court  say  :  "  The  wrong- 
doer, although  he  may  be  inconvenienced,  can  never  be  injured 
by  being  compelled  to  make  restitution.  Where  a  case  is 
doubtful  on  its  facts,  or  the  injured  party  has,  in  some  partic- 
ulars, condoned  the  wrong,  or  has  not  been  very  vigilant  in 
asserting  his  right,  or  the  injury  complained  of  be  a  trifling 
annoyance  and  such  like  cases,  the  balance  of  injury  principle 
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may  be  inyoked  to  stay  the  hand  of  the  chancellor.  But  all 
our  Pennsylvania  cases  hold  that  an  undoubted  substantial 
injury  to  a  right  of  property  will  be  redressed  in  equity,  where 
there  is  no  adequate  remedy  at  law,  without  regard  to  the 
inconvenience  or  damage  the  wrongdoer  may  sustain. ''  Citing, 
Pennsylvania  Lead  Co.'s  Appeal,^  Pa.  St.  116  (42  Am.  Rep. 
684)  ;  Price  v.  Grantz,  118  Pa.  St.  402  (11  Atl.  Rep.  794; 
4  Am.  St.  Rep.  601)  ;  Walters  v.  McElroy,  151  Pa.  St.  549 
(25  Atl.  Rep.  125)  ;  Evans  v.  Fertilizing  Co.,  160  Pa.  St.  209 
(28  Atl.  Rep.  702). 

Sec.  703.  Causes  for  ivhich  injunctions  may  be 
granted.  Equity  will  enjoin  repeated  and  continuing  acts  of 
trespass  where  the  party  committing  the  same  is  insolvent. 
Martin  v.  Davis,  96  la.  718  (65  N.  W.  Rep.  1001). .  It  will 
also  enjoin  the  interference  with  a  settled  right  to  use  and 
enjoy  real  estate.  Downing  v.  Dinwiddle,  182  Mo.  92  (88  S. 
W.  Rep.  470).  Or  the  levying  of  an  illegal  tax.  Verdin  v. 
St.  Louis,  181  Mo.  26  (88  S.  W.  Rep.  480).  Or  to  prevent 
the  destruction  or  frightening  away  of  game.  Kellog  v.  King, 
114  Cal.  878  (46  Pac.  Rep.  166;  55  Am.  St.  Rep.  74).  A 
city  will  be  enjoined  from  changing  the  course  of  a  natural 
stream  flowing  within  its  limits  so  as  to  make  it  flow  along  a 
public  street  in  such  a  manner  as  to  impair  free  access  to  prop- 
erty abutting  thereon,  where  compensation  for  damage  to  such 
property  has  not,  as  required  by  Const.  Cal.,  Art.  1,  §  14, 
been  first  made  or  paid  into  court  for  the  owners.  Gcurkink 
V.  City  of  Petaluma,  112  Cal.  806  (44  Pac.  Rep.  570).  The 
opening  of  a  public  highway  may  be  enjoined  until  the  resulting 
damages  have  been  ascertained  and  paid.  In  such  action  the 
road  overseer  and  not  the  county  board  is  the  proper  party 
defendant.  Hodges  v.  Board  of  Sup'rs,  49  Neb.  666  (68  N. 
W.  Rep.  1027).  An  injunction  will  lie  to  prevent  the  wrong- 
ful construction  of  a  drain  which  will  cause  the  surface  water 
to  flow  upon  the  land  of  the  complainant  or  to  prevent  the 
maintenance  of  the  flow  of  such  water  after  the  drain  has  been 
constructed.  Holmes  v.  Calhoun  Co.,  97  la.  860  (66  N.  W. 
Rep.  145).  An  injunction  will  lie  to  settle  the  rights  of  two 
discordant  factions  of  a  congregation  in  respect  to  the  use  and 
control  of  church  property.     Fulhright  v.  Higginhotham,  18? 
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Mo.  668  (84  S.  W.  Rep.  875).  An  action  in  ejectment  may 
be  enjoined  where  it  appears  by  decree  in  a  third  suit  that  the 
party  bringing  it  has  not  the  necessary  title  to  sustain  the 
action.     Zurhrugg  v.  Reedy        N.  J.  Eq.  (85  Atl.  Rep. 

298).  A  threatened  levy  of  execution  upon  real  estate  which 
is  not  legally  subject  to  such  a  levy,  may  be  enjoined.  Stevens 
V.  Mulligan,  167  Mass.  84  (44  N.  E.  Rep.  1086).  An  injunc- 
tion will  be  granted  to  prevent  the  fouling  of  water,  even 
though  the  offense  be  punishable  by  indictment.  Barrett  v. 
Mi.  Greenwood  Cent.  Ass'n,  159111.  885  (42  N.  E.  Rep.  891 ; 
50  Am.  St.  Rep.  168;  81  L.  R.  A.  109). 

Sec.  704.  As  to  when  injunctions  will  not  be 
granted.  An  injunction  will  not  be  granted  to  prevent  the 
construction  of  a  railroad  where  the  purpose  of  the  landowner 
in  obtaining  the  injunction  is  to  prevent  competition  with 
another  road.  Ocean  City  R.  Co.  v.  Bray^  55  N.  J.  Eq.  101 
(35  Atl.  Rep.  889).  It  is  held  that  courts  will  not  grant 
injunctions  to  prevent  the  appropriation  of  land  of  a  mere 
trifling  value  and  incapable  of  beneficial  use.  Ocean  City  R. 
Co.  V.  Bray,  55  N.  J.  101  (85  Atl.  Rep.  889).  Citing,  . 
Story's  Equitable  Pleadings,  §  500;  Swedesborough  Church 
V.  Shivers,  16  N.  J.  Eq.  452 ;  Allen  v.  Demarest,  41  N.  J.  Eq. 
162  (2  Atl.  Rep.  655).  In  a  recent  case  in  New  Jersey  the 
decisions  of  tHat  state  are  collated  and  reviewed  and  it  is  held 
that  equity  will  not  enjoin  a  continued  trespass  which  consists 
in  the  maintenance  of  a  pipe-line  under  the  surface,  it  being 
shown  that  the  complainant's  right  to  relief  depended  upon  his 
being  the  owner  of  the  legal  title  to  the  land,  which  question 
of  title  had  not  been  determined  in  a  court  of  law,  on  the 
ground  that  the  trespass  was  one  which  did  not  involve  irrep- 
arable injury,  and  for  which  an  action  in  ejectment  would 
afford  full  and  complete  relief.  Delaware,  Z-.  <&  W.  R.  Co, 
V.    Breckenridge,        N.    J.   Eq.  (85  Atl.    Rep.   756). 

Even  as  against  a  wrongdoer,  an  injunction  will  not,  at  the 
suit  of  a  stranger  to  the  title  or  possession,  issue  to  restrain 
a  trespass  and  stay  waste  about  to  be  committed  by  cutting 
timber  upon  land.  Flannery  v.  Hightower,  97  Ga.  592  (25 
S.  E.  Rep.  871).  In  Alabama  it  is  held  that  injunctions  can- 
not be  maintained  to  prevent  the  collection  of  executions  issued 
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on  decrees  void  on  their  face.     Martin  v.  Atkinson^  108  Ala. 
314(18So.  Rep.  888). 

Sec.  705.  Mandatory  injunctions.  Mandate  will  lie 
against  a  private  corporation  to  compel  the  performance  of  an 
act  especially  enjoined  by  law,  and  when  there  is  no  other 
adequate  remedy.  ^'Duties  imposed  on  a  corporation,  not  by 
virtue  of  express  law,  nor  by  the  conditions  of  its  charter,  but 
arising  wholly  out  of  contract  relations,  will  not  be  enforced 
by  mandamus,  since  the  use  of  such  writ  is  limited  to  the 
enforcement  of  obligations  imposed  by  law.  Where  the 
duties  of  a  corporation  or  its  trustees  grow  out  of  or  result 
from  matters  of  contract,  writs  of  mandate  will  not  lie  against 
the  corporation  or  its  trustees,  either  in  their  corporate 
capacity  or  as  individuals,  to  compel  the  performance  of  their 
contract,  but  the  party  aggrieved  will  be  left  to  the  ordinary 
remedies,  either  at  law  or  in  equity."  Indiana^  I.  d^  /.  Ry. 
Co.  v.  Rinehart,  14  Ind.  App.  688  (48  N.  E.  Rep.  288). 

Sec.  706.  Enjoining  the  removal  of  minerals.  The 
foundation  for  the  jurisdiction  of  equity  to  enjoin  a  trespass 
is,  in  general,  the  irreparable  nature  of  the  injury,  the  inade- 
quacy of  pecuniary  compensation,  the  destruction  of  the  estate 
in  the  character  in  which  it  has  been  enjoyed,  or  the  preven- 
tion of  a  multiplicity  of  suits.  The  mining  and  taking  of 
phosphate  rock  from  the  soil  of  land  valuable  chiefly  on 
account  of  the  phosphate,  amounts  to  a  destruction  of  the 
estate  in  the  character  in  which  it  has  been  enjoyed,  and  the 
injury  resulting  therefrom  is  of  such  an  irreparable  nature  as 
to  authorize  a  court  of  equity  to  enjoin  it,  on  proper  bill  by 
the  real  owner;  and  where  a  court  has  acquired  jurisdiction 
in  such  a  case  it  may  decree  an  account  of  the  phosphate 
already  taken  from  the  soil,  and  the  damage  resulting  from 
the  trespass.  Brown  v.  Salary^  87  Fla.  102  (19  So.  Rep. 
161). 

Sec.  707.  Enjoining  trespass — ^The  rule  in  Florida. 
In  a  suit  to  enjoin  a  trespass  upon  land,  the  complainant  must 
have  title,  and,  as  a  general  rule,  be  in  possession,  in  order  to 
successfully  invoke  the  aid  of  the  court  by  injunction;  and  if 
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his  title  is  brought  in  question  under  facts  showing  a  substan* 
tial  dispute'in  reference  thereto,  the  court  ordinarily  will  not 
enjoin,  or,  if  an  injunction  has  been  already  granted,  will  not 
make  it  perpetual,  until  there  is  a  settlement  of  the  title  at* 
law,  unless  in  cases  of  serious  and  irreparable  injury  the  aid  ot 
the  court  is  invoked  to  preserve  the  property  pending  a  legal 
suit  already  instituted  to  test  the  legal  right ;  but  the  second 
section  of  Florida  Acts  1889,  ch.  8884,  extends  the  powers  of 
the  court  of  chancery  in  the  cases  therein  provided  for  beyond 
the  limits  of  its  jurisdiction  as  exercised  when  the  right  of 
trial  by  jury  was  first  secured  in  this  state  by  constitutional 
provision,  in  this  :  that  claimants  of  timbered  lands  are  given 
the  right  to  have  an  injunction  against  the  trespasses  men- 
tioned, without  reference  to  the  character  of  the  injury  as 
being  irreparable  or  the  adequacy  of  the  legal  remedy  for  the 
wrong,  or  actual  possession  of  the  claimant.  To  the  extent  of 
conferring  jurisdiction  on  the  court  of  chancery  to  enjoin  the 
trespasses  mentioned  in  this  section,  by  a  mere  trespasser 
without  color  of  right  or  authority,  the  act  can  operate ;  but 
to  the  extent  of  awarding  an  account  for  damages  for  a  mere 
trespass  cognizable  at  law,  and  in  respect  to  which  the  court 
of  equity  had  no  jurisdiction  independent  of  the  statute,  it 
impairs  the  right  of  trial  by  jury  according  to  the  course  of 
the  common  law  and  secured  by  the  constitution.  Wiggins 
V.  Williams,  86  Fla.  687  (18  So:  Rep.  859;  80  L.  R.  A.  754)- 

Sec.  708.  Appointment  of  receivers  —  Practice* 
After  a  state  court  has  rendered  a  judgment  establishing  a 
mechanic's  lien  upon  specific  property  and  ordered  its  sale, 
the  execution  of  such  decree  cannot  be  interrupted  by  the 
appointment  of  a  receiver  by  a  federal  court.  Rogers  £ 
Bald-win  Hard.  Co.  v.  Cleveland  Bld'g  Co.,  182  Mo.  442 
(84  S.  W.  Rep.  57 ;  58  Am.  St. Rep.  494;  81  L.  R.  A.  835)- 
In  an  action  to  foreclose  a  mortgage  on  the  interest  of  a  lessee 
it  is  not  competent  for  the  court  to  appoint  a  receiver  to  rep- 
resent the  interests  of  both  the  lessee  and  lessor.  *  Woodward 
V.  Winehill,  14  Wash.  894  (44  Pac.  Rep.  860).  An  order 
appointing  a  receiver  at  the  request  of  the  mortgagee,  in  so 
tar  as  it  authorizes  the  receiver  to  take  charge  of  property  not 
covered  by  the  mortgage,  is  void.     Alabama  Nat,  Bank  v. 
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Mary  Lee  Coal <6  Ry.  Co.,  108  Ala.  288  (19  So.  Rep.  404). 
Where  a  judgment  creditor's  demand  is  secured  by  mortgage, 
a  receiver  of  the  judgment  debtor's  property  maybe  appointed 
in  supplementary  proceedings,  although  the  creditor  has  not 
exhausted  his  mortgage  security.  Whether  a  receiver  should 
be  appointed  is  a  matter  resting  in  the  sound  judicial  discre- 
tion of  the  court.  It  would  be  oppressive,  and  an  abuse  of 
discretion,  to  appoint  one  where  it  appeared  that  the  mortgage 
security  was  ample  to  pay  the  creditor  in  full.  Bean  v.  Her^ 
on^  65  Minn.  64  (67  N.  W.  Rep.  805).  An  order  appoint- 
ing a  TeceiveTy  pendente  lite^  cannot  be  superseded  as  a  mat- 
ter of  right,  during  the  pendency  of  an  appeal  from  that 
order,  but  the  court  may,  in  its  discretion,  allow  a  supersedeas 
upon  conditions  which  it  may  affix  for  the  protection  of  the 
parties.  Home  Fire  Ins.  Co.  v.  Dutcher^  48  Neb.  755  (67 
N.  W.  Rep.  766). 

Sec.  700.  Receivers  in  foreclosure  proceedings.  A 
petition  by  the  plaintiff  in  foreclosure  proceedings  for  the 
appointment  of  a  receiver,  filed  after  a  decree  of  foreclosure, 
which  showed  that  the  property  was  inadequate  to  secure  the 
debt ;  that  the  debtor  was  insolvent ;  that  the  mortgagors  did 
not  occupy  the  property ;  that  the  security  was  in  peril  from 
the  lapse  of  insurance  and  the  maturity  of  taxes,  was  held 
sufficient.  Harris  v.  United  States  Sav.  Fund  <&  Inv,  Co,^ 
146  Ind.  265  (45  N.  E.  Rep.  828).  In  an  action  to  foreclose 
a  mortgage,  the  insolvency  of  the  mortgagor,  the  inadequacy 
of  the  security,  and  the  failure  to  apply  the  rents  of  the  mort- 
gaged premises  in  keeping  up  the  security,  by  paying  delin- 
quent taxes  and  interest  past  due  on  a  prior  mortgage,  is  a 
sufficient  ground  for  the  appointment  of  a  receiver  pendente 
lite  to  collect  the  rents  and  so  apply  them  ;  and  the  fact  that 
the  mortgagor,  at  the  time  of  making  the  first  mortgage,  gave 
the  mortgagee  therein  named  a  written  assignment  of  these 
rents  cannot  be  urged  by  the  mortgagor  as  a  reason  why  a 
receiver  should  not  be  appointed.  Farmers'*  Nat.  Bank  v. 
Backus,  64  Minn.  48  (66  N.  W.  Rep.  5).  A  statute  (Iowa 
Code,  §  2908)  authorizing  the  appointment  of  a  receiver  in 
foreclosure  proceedings,  under  certain  conditions,  **  during  the 
pendency  of  the  action  "  does  not  prevent  the  appointment  of 
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a  receiver  during  the  period  allowed  for  redemption,  under  a 
stipulation  contained  in  the  mortgage.  Such  a  stipulation  is 
valid  and  en  forcible  against  the  grantee  of  the  mortgaged 
premises.  Huhhell  v.  Avenue  Ins.  Co.^  97  la.  185  (66  N.  W. 
Rep.  85). 

Sec.  710.  Suits  affecting  lands  in  hands  of  receivers. 
Under  §  140,  Cal.  Civ.  Code,  a  receiver  takes  the  husband's 
lands  subject  to  all  prior  liens  and  the  prior  lien  holders  may 
take  such  proceedings  elsewhere  as  are  necessary  for  the 
enforcement  of  such  liens,  without  regard  to  the  volition  of 
the  court  or  judge  making  the  appointment.  When  a  receiver 
is  appointed  under  §  140,  Cal.  Civ.  Code,  and  the  court 
appointing  refuses  the  holder  of  liens  on  the  husband's  lands 
lying  in  other  counties  leave  to  enforce  them  in  other  courts, 
mandamus  will  lie  to  compel  the  court  to  grant  such  leave. 
It  is  not  a  contempt  of  court  for  a  lien  holder  on  lands  for 
which  a  receiver  has  been  appointed  under  §  140,  Cal.  Civ. 
Code,  to  proceed  without  leave  of  court  appointing  receiver, 
to  enforce  his  liens  in  other  courts,  on  the  lands  lying  within 
the  jurisdiction  of  such  other  courts.  Petaluma  Sav.  Bankv, 
Superior  Court,  111  Cal.  488  (44  Pac.  Rep.  177). 

Sec.  711.  Sale  of  lands  in  hands  of  receiver.  A 
receiver's  sale  will  not  be  set  aside  for  mere  inadequacy  of 
price  unless  there  be  some  unfair  practice  at  the  sale  or  those 
interested  are  surprised  without  their  fault  or  negligence. 
Parker  v.  Bluffion  Car  Wheel  Co.,  108  Ala.  140  (18  So. 
Rep.  938).  Notice  of  a  motion  to  confirm  a  receiver's  sale 
given  to  a  creditor  who,  on  behalf  of  himself  and  other  cred- 
itors, applied  for  the  appointment  of  the  receiver  is  sufficient, 
where  no  objection  is  made  to  it  by  such  other  creditors. 
Parker  v.  Bluffion  Car  Wheel  Co,,  108  Ala.  140  (18  So. 
Rep.  938).  Property  in  the  custody  of  a  receiver  cannot  be 
ordered  sold  upon  the  foreclosure  of  a  mechanic's  lien  by  a 
court  other  than  the  one  appointing  him.  Premier  Steel 
Co.  V.  McEltvaine-Richards  Co.,  144  Ind.614  (48  N.  E.  Rep. 
876). 

Sec.  712.     Receivers  in  proceedings  supplementary 
—New  York  statute  construed.     In  New  York,  the  Code 
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of  Civil  Procedure,  §  2468,  provides  that  on  filing  the  order 
appointing  the  receiver  or  a  certified  copy,  in  the  county 
where  the  property  is  situated,  the  real  property  is  vested  in 
the  receiver.  This  statute  is  held  to  apply  only  where  the 
judgment  creditor  has  exhausted  his  remedy  at  law  for  the 
sale  of  the  real  estate.  Paneuil  Hall  Nat,  Bank  v.  Bussing^ 
147  N.  Y.  665  (42  N.  E.  Rep.  845).  Speaking  of  the  statute 
in  question,  the  court  say  :  '^  This  section,  however,  is  to  be 
read  and  construed  in  connection  with  the  other  provisions 
of  the  statute,  and  cannot  be  taken  literally.  It  must  be  con- 
stantly kept  in  mind  that  the  receiver  is  appointed  in  pro- 
ceedings supplementary  to  the  execution,  and  takes  no  such 
absolute  title  to  real  estate  as  would  enable  him  to  sell  it  when 
it  is  subject  to  the  lien  of  judgments,  and  can  be  sold  under 
executions  issued  thereon  in  the  manner  pointed  out  by  stat- 
ute, and  subject  to  all  rights  of  redemption.  The  receiver's 
title  to  the  real  estate  is  a  qualified  one  in  the  nature  of  a 
security  for  the  plaintiff  in  the  judgment.  It  does  not  divest 
the  debtor  of  the  legal  title,  but  the  latter's  conveyance  of  the 
premises  would  be  subject  to  the  claim  of  the  receiver.  The 
proceedings  supplementary  to  the  execution,  as  provided  by 
the  Code  of  Civil  Procedure,  are  a  substitute  for  the  former 
creditors'  bill  in  chancery,  and  are  a  summary  mode  of  ascer- 
taining the  judgment  debtor's  property  interests  of  every 
kind.  It  is  only  when  the  remedy  at  law  has  been  invoked 
and  exhausted  that  the  creditor  may  avail  himself  of  those 
more  effective  remedies  which  are  to  be  found  in  a  court  of 
equity." 

Sec.  713.      Parties   plaintiff.      Where    three    persons 

• 

jointly  contract  for  the  purchase  of  land,  making  a  cash  pay- 
ment to  the  seller,  giving  him  their  joint  notes  for  the  balance 
of  the  purchase  money,  and  taking  from  him  a  bond  to  convey 
the  land  to  them  jointly  upon  the  payment  of  the  notes, 
neither  one  of  the  purchasers  can  maintain  an  action  against 
the  seller  for  a  breach  of  the  bond,  without  joining  therein 
the  other  purchasers,  unless  some  good  reason  for  a  failure  sc 
to  do,  such  as  death,  or  their  refusal  to  join,  is  alleged.  Phih 
lips  V.  Poole,  96  Ga.  515  (28  S.  E.  Rep.  504)-  Where  the  only 
interest  one  has  in  real  estate  is  reversionary  in  its  nature  and 
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dependent  on  a  contingency  which  has  never  happened  and 
probably  never  will  happen  he  cannot  maintain  an  action  for 
an  injury  to  the  property.  Hopper  v.  Barnes^  118  Cal.  686 
(45  Pac.  Rep.  874).  Owners  of  separate  tracts  of  land  which 
will  be  permanently  injured  by  a  contemplated  public  improve- 
ment may  unite  in  an  action  to  enjoin  the  improvement ;  but 
they  must  sue  separately  to  recover  damages  to  their  respect- 
ive tracts  caused  by  the  same  public  improvement.  Geur- 
kink  v.  City  of  Petaluma,  112  Cal.  806  (44  Pac.  Rep.  570). 

Sec.  714.  Parties  defendant.  In  a  proceeding  by 
executors  to  cancel  a  deed  of  their  testator  on  account  of  non- 
delivery all  persons  in  life  who  could  claim  under  the  deed  a 
vested  interest  in  the  land  conveyed  are  necessary  parties. 
Brown  v.  Br<ywn,  97  Ga.  581  (25  S.  E.  Rep.  858 ;  88  L.  R.  A. 
816) .  Parties  acquiring  an  interest  in  land  pendente  lite^  may 
be  admitted  to  defend  after  the  granting'of  a  new  trial,  and 
having  been  made  parties  below  are  necessary  parties  to  an 
appeal  from  the  order  granting  new  trial.  Pierce  v.  Downing^ 
56  Kan.  250  (43  Pac.  Rep.  228). 

Sec.  715.  Commencement  of  suit — Sufficiency  of 
complaint.  Where  a  statutd^  ptovides  that  a  suit  in  chancery 
shall  be  commenced  by  filing  a  bill  of  complaint,  it  is  held  that 
the  filing  of  such  bill  is  the  commencement  of  the  suit  within 
the  statute  of  limitations.  Johnson  v.  Davidson^  162  111.  282 
(44  N.  E.  Rep.  499).  A  bill  of  complaint  in  equity  which 
shows  no  cause  of  action  against  the  defendants  with  reference 
to  the  subject  matter  of  the  suit,  and  tenders  no  issue  with  them 
and  shows  that  it  cannot  tender  an  issue  even  by  amendment, 
will  not  support  a  judgment,  even  upon  default.  Hall  v.  Mel- 
vin,  62  Ark.  489  (85  S.  W.  Rep.  1109).  Under  the  Iowa  Code, 
§  2680,  causes  of  action  by  the  same  party  against  the  same 
party,  in  the  same  right,  where  either  may  be  prosecuted  by  the 
same  kind  of  proceedings,  may  be  joined  in  the  same  petition. 
Jenks  V.  Lansing-  Lumber  Co.,  97  la.  848  (66  N.  W.  Rep. 
281).  It  is  sufficient  in  a  bill  for  an  injunction  to  restrain  a 
steam  railroad  company  from  laying  its  tracks  on  the  land  of 
the  complainant,  to  allege  that  the  complainant  is  the  owner 
and  occupant  of  the  premises,  giving  the  boundaries  thereof. 
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without  introducing  the  chain  of  title  under  which  he  holds. 
Zetvis  V.  Penn.  R.  Co.,        N.  J.  Eq.  (88  Atl.  Rep.  982). 

Where  a  bill  to  enjoin  a  proceeding  at  law,  shows  that  the  facts 
relied  upon  as  ground  for  the  injunction  might  be  successfully 
pleaded  as  a  defense  to  the  action  at  law,  the  bill  is  bad  on 
demurrer,  on  the  ground  that  the  aid  of  equity  cannot  be 
invoked  where  the  remedy  at  law  is  plain,  adequate  and  com- 
plete. Mountain  Lake  Park  Ass*n  v.  Shartzer^  88  Md.  10 
(84  Atl.  Rep.  586).  Construing  S.  Dak.  Comp.  Laws,  8 
4982,  subd.  1,  which  provides  that  causes  of  action  arising  out 
of  the  **  same  transaction  or  transactions  connected  with  the 
same  subject  of  action,"  may  be  joined,  it  is  held  that  the 
holder  of  a  note  secured  by  a  trust  deed  may,  in  one  action, 
seek  its  foreclosure,  the  setting  aside  of  a  prior  unauthorized 
foreclosure  of  it,  the  enjoining  of  the  issuance  of  a  tax  deed  to 
the  trustee,  and  for  the  adjustment  of  the  equities  of  the  vari- 
ous parties.  Bush  v.  Froelick,  8  S.  Dak.  858  (66  N.  W.  Reo. 
989).  An  action  for  the  wrongful  detention  of  leased  prem- 
ises and  the  conversion  of  personal  property  included  in  the 
lease  may  be  joined.  S.  &  B.  Ann.  Wis.  Stat.,  §§  2185,  2186, 
2647,  applied.  Alliance  Elevator  Co.  v.  Wells,  98  Wis.  6 
(66  N.  W.  Rep.  796). 

Sec.  716.  Sufficiency  of  answer.  The  pleading  of  a 
twenty  years  statute  in  bar  of  an  action  is  good  even  though 
a  period  of  less  duration  constitutes  a  defense,  the  greater 
period  includes  the  less.  Waymire  v.  Waymire,  144  Ind. 
829  (48  N.  E.  Rep.  267).  Where  the  giving  of  notice  is 
prerequisite  to  the  bringing  of  a  suit,  the  defendant  cannot 
avail  himself  of  the  want  of  such  notice  if  his  pleadings  show 
that  it  would  have  been  of  no  avail  whatever.  McSlueen  v< 
Smith,  118  N.  C.  569  (24  S.  E.  Rep.  412).  It  is  not  neces- 
sary that  the  existence  of  a  parol  contract  be  denied  in  plead- 
ing, in  order  to  render  the  defense  of  the  statute  of  frauds 
available ;  but  the  pleader  may  admit  the  contract,  and  yet 
plead  and  insist  upon  the  statute  and  its  application  thereto. 
The  failure  to  object,  on  a  trial,  to  the  introduction  of  evidence 
of  a  parol  agreement  to  reconvey  real  estate,  will  not  amount^ 
under  the  practice  of  this  state,  to  a  waiver  of  the  right  to 
invoke  the  statute  of  frauds  as  to  such  agreement,  when  the 
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statute  has  been  properly  pleaded  as  a  defense.  Hkomas  v. 
T/iomas,43  Neb.  266  (67  N.  W.  Rep.  182).  Wis.  Rev.  Stat., 
§  1692,  requiring  that  one  setting  up  a  plea  of  usury  *'  shall 
prove  a  tender  of  the  principal  sum  of  money  or  thing  loaned 
to  a  party  entitled  to  recover  the  same,"  does  not  apply  to 
actions  upon  contracts  governed  by  the  usury  laws  of  another 
state.  Maynard  v.  Hall,  92  Wis.  565  (66  N.  W.  Rep.  715). 
Under  the  Code  of  Washington  totally  inconsistent  defenses 
are  not  allowable.  Seattle  Nat.  Bank  v.  Carter,  18  Wash. 
St.  281  (48  Pac.  Rep.  881).  A  defense  that  a  contract  sued 
on  is  in  violation  of  public  policy  or  public  law,  is  an  affirm- 
ative one  and  must  be  pleaded.  Maitland  v.  Zanga,  i4 
Wash.  St.  92  (44  Pac.  Rep.  117).  Citinjj,  Ah  Doon  v.  Smith. 
25  Ore.  89  (84  Pac.  Rep.  1098)  ;  Buchtel  v.  Evans,  21  Ore. 
809  (28  Pac.  Rep.  67).  Contra,  Sheldon  v.  Freussner,  52  Kan. 
579  (85  Pac.  Rep.  201)  ;  Oscanyon  v.  Arms  Co.,  108  U.  5 
261,  distinguished. 

Sec.  717.  Counterclaims — Cross  complaints.  One 
defendant  cannot  have  a  decree  against  a  co-defendant  upon  a 
cross  bill  demanding  affirmative  relief  upon  new  issues  ana 
for  new  objects,  and  not  germane  to  the  matter  alleged  in  the 
original  complaint,  without  proper  notice  to  such  co-defend- 
ant. Jewett  V.  Iowa  Land  Co.,  64  Minn.  581  (67  N.  W. 
Rep.  689;  58  Am.  St.  Rep.  555).  Defendants  in  ejectment, 
being  in  possession,  are  entitled  to  maintain  a  cross  bill  to 
quiet  their  title  against  plaintiffs,  under  Colo.  Code,  §  255. 
providing  that  one  in  possession  may  bring  action  against 
any  person  claiming  an  adverse  interest,  in  order  to  determine 
the  status  of  such  adverse  claim.  Baca  et  al  v.  Wbotton,B 
Colo.  App.  94  (44  Pac.  Rep.  850).  The  foreclosure  of  a 
mortgage  is  a  proper  subject  of  counter  claim  in  an  action  by 
the  mortgagor  who  purchased  of  the  mortgagee  and  who  seeks 
to  rescind  the  sale,  to  have  the  mortgage  and  notes  secured 
thereby  declared  invalid  and  canceled  and  to  recover  the  pur- 
chase money  already  paid.  Dugger  v.  Dempsey,  18  Wash. 
St.  896  (48  Pac.  Rep.  857.) 

Sec.  718.  Pleading — Miscellaneous  notes.  Owner- 
ship or  seisin  of  real  property  is  a  fact  that  may  be  pleaded, 
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proved,  and  found  as  a  material  ultimate  fact  in  all  cases 
involving  title  to  real  property.  Gavin  v.  Swain  ^  118  Cal. 
824  (45  Pac.  Rep.  677).  Est ofp pels  must  be  pleaded,  yacohs 
v.  First  Nafl  Bank,  15  Wash.  858  (46  Pac.  Rep.  896).  A 
party  is  bound  by  the  chain  of  title  set  forth  in  his  pleadings 
even  though  it  be  done  with  unnecessary  particularity. 
Utassy  v.  Giedingkagen,  182  Mo.  58  (88  S.  W.  Rep.  444). 
A  pleading  which  avers  title  by  way  of  a  legal  conclusion  is 
defective.  Ulman  v.  Charles  St.  Ave,  Co,^  88  Md.  180  (84 
Atl.  Rep.  866).  A  party,  by  adopting  a  theory  and  pro- 
ceeding with  the  trial  thereon  to  its  final  conclusion,  may  be 
estopped  from  repudiating -such  theory  at  the  close  of  the 
trial  or  upon  appeal.  Metropolitan  West  Side  JSL  /?.  Co.  v. 
Siegel,  161  111.  688  (44  N.  E.  Rep.  276). 

Sec.  719.  Amendments.  Amendments  of  the  record 
in  proceedings  in  ejectment  should  not  be  permitted  after  the 
filing  of  a  disclaimer  by  the  defendant.  -Duff  v.  Patterson^ 
178  Pa.  St.  158  (88  Atl.  Rep.  1026).  A  bill  in  chancery  can- 
not  be  so  amended  as  to  introduce  new  matter  and  entirely 
change  the  original  purpose  of  the  suit.  Christian  v.  V^ance, 
41  W.  Va.  754  (24  S.  E.  Rep.  596).  Where  the  object  of  an 
original  complaint  was  to  compel  a  conveyance  of  land  held 
by  the  defendant  in  trust  for  the  complainant,  a  new  cause  of 
action  is  not  set  up  by  an  amendment  showing  that  it  is 
impossible  for  the  defendant  to  convey  the  land  and  asking 
for  a  money  judgment  for  its  value.  Mullen  v.  McKim,  22 
Colo.  468  (45  Pac.  Rep.  416).  A  verdict  will  cure  only 
formal  defects.  Booth  v.  Moody ,  80  Ore.  222  (46  Pac.  Rep. 
884). 

Sec.  720.  Nonsuits — Striking  out  pleadings.  As 
to  what  will  be  held  sufficient  evidence  to  prevent  nonsuit, 
see  Vaughan  v.  Knowlton,  112  Cal.  151  (44  Pac.  Rep.  478). 
Where  defendants  in  equity  were  entitled  by  the  evidence  to 
a  decree  on  the  merits,  the  erroneous  entry  of  a  nonsuit  is 
without  prejudice  to  the  plaintiff.  Brown  v.  Lapham,  22 
Colo.  264  (44  Pac.  Rep.  50i).  Tennessee  Statutes,  Mill  & 
V.  Code,  §  8449,  in  reference  to  the  application  of  the 
statute  of  limitations  in  cases  of  a  voluntary  nonsuit,  construed 


§  720-722  REAL   ACTIONS.  610 

and  applied.  East  Tenn,  Iron  £  C,  Co.  v.  LawsonyWTenn. 
202  (85  S.  W.  Rep.  456).  A  pleading  will  not  be  stricken 
out  as  frivolous  if  its  character  is  doubtful ;  it  must  be  so  clearly 
and  palpably  bad  as  to  require  no  argument  or  illustration  to 
show  its  frivolity.  Catholicon  Hot  Springs  Co.  v.  Ferguson^ 
8  S.  Dak.  584  (67  N.  W.  Rep.  615).  In  Ohio  it  is  held  that 
an  action  to  enforce  the  specific  performance  of  a  contract  for 
the  conveyance  of  land  and  the  payment  of  money,  is  not  an 
action  for  the  recovery  of  specific  property  nor  for  money, 
within  the  perview  of  the  statute,  Rev.  Stat.,  §  5180,  and  that 
neither  party  is  entitled  to  demand  a  trial  by  jury.  Hull  v. 
Bell,  54  O.  St.  228  (48  N.  E.  Rep.  584). 

Sec.  721.  Relief  which  may  be  granted.  When  a 
wrongful  act  is  done  which  produces  an  injury  which  is  not 
only  immediate,  but,  from  its  very  nature,  is  permanent, 
and  must  necessarily  continue  to  produce  loss,  independent  of 
any  subsequent  wrongful  acts,  then  all  damages  resulting  both 
before  and  after  the  commencement  of  the  suit  may  be  esti- 
mated and  recovered  in  one  action.  Chicago  <&  A.  R.  Co.  v. 
Rohhins,  159  111.  598  (48  N.  E.  Rep.  882).  If  the  prayer  of 
the  appeal  in  chancery  is  for  special  relief  and  for  other  relief  in 
addition  thereto,  no  relief  will  be  granted  which  is  inconsistent 
with  the  special  relief  asked  for.  Ellis  v.  Hill,  162  111.  557 
(44  N.  E.  Rep.  858).  For  a  case  depending  upon  particular 
facts  and  which  illustrates  the  question  as  to  whethef 
equity  will  rescind  a  conveyance  or  grant  the  specific  per 
formance  of  the  parol  contract  made  in  consideration  of  such 
conveyance,  see  Riley  v.  Allen^  54  N.  J.  Eq.  495  (85 
Atl.  Rep.  654). 

Sec.  722.  Ne"w  trial  of  right — ^Waiver  of  jury  trial. 
In  New  York  it  is  held  that  when  a  party  who  has  been 
defeated  in  an  action  of  ejectment  avails  himself  of  the  privi- 
lege of  the  statute  to  have  a  new  trial,  a  previous  stipulation 
by  the  parties  for  trial  before  a  referee  holds  good  in  the  sec- 
ond trial  and  will  not  be  deemed  to  have  been  vacated  along 
with  the  judgment.  Brown  v.  Root  Mf'g  Co,,  148  N.  Y. 
294  (42  N.  E.  Rep.  720).  The  court  say  :  *'  Section  1011  of 
the  Code  of  Civil  Procedure,  which  provides  for  references  by 
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consent,  uses  this  language :  *  If  the  referee  named  in  a  stipu* 
lation  refuses  to  serve,  or  if  a  new  trial  of  an  action  tried  by  a 
referee  so  named  is  granted,  the  court  must  appoint  another 
referee,  unless  the  stipulation  expressly  provides  otherwise/ 
This  language  is  general,  and  no  reason  exists  for  excepting 
from  its  application  the  case  of  a  new  trial  granted  in  an 
ejectment  action."  In  Minnesota  it  is  held  that  the  waiver  of 
a  jury  trial  does  not  bind  the  parties  to  try  without  a  jury 
upon  a  new  trial  obtained  as  a  matter  of  right.  Cochran  v. 
Stewart,  66  Minn,  152  (68  N.  W.  Rep,  972). 

Sec.  723.  Costs — Additional  allowances  in  con- 
xlemnation  proceedings.  Costs  or  allowances  for  expenses 
in  legal  proceedings  depend  upon  the  statute,  and  in  the 
a.b8ence  of  any  statute  allowing  them  none  can  be  recovered. 
The  New  York  Code,  §  8872,  authorizes  the  court  to  make  an 
additional  allowance  to  the  defendant  in  a  condemnation  pro- 
ceeding where  the  plaintiff,  before  commencing  the  proceed- 
ing, has  made  an  offer  in  writing  to  purchase  the  property  at 
a  specified  price,  which  was  rejected,  and  an  award  of  a 
greater  sum  was  made,  or  where  the  plaintiff  made  no  offer 
and  the  case  proceeded  to  an  award.  If  an  offer  was  made 
and  not  accepted,  and  the  compensation  awarded  did  not 
exceed  the  offer,  then  no  costs  to  either  party  are  to  be 
allowed.  This  section  is  held  to  apply  only  to  proceedings 
under  the  general  condemnation  law  and  not  to  proceedings 
under  a'  subsequent  special  statute  which  does  not  provide  for 
any  offer.  .City  of  Brooklyn  v.  Long  Island  Water-Supply 
Co.,  148  N.  Y.  107  (42  N.  E.  Rep.  418). 

Sec.  724.  Judgments — ^When  void  or  voidable. 
Where  a  court  attempts  to  make  a  decree  affecting  title  to 
property  not  within  the  jurisdiction  of  the  court,  and  not 
having  acquired  jurisdiction  over  the  person  of  the  owner  of 
the  property,  such  decree  is  void  and  will  be  so  held  whenever 
brought  into  question.  It  cannot  be  used  as  a  basis  of  title  to 
the  property  decreed,  nor  can  it  be  used  in  evidence  to  defeat 
the  title  of  the  real  owner  thereof.  Wesner  v.  O^Brien,  1 
Kan.  App.  416  (42  Pac.  Rep.  1098).  A  judgment  rendered 
upon  a  complaint  wholly  insufficient  and  incapable  of  amend- 
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ment  is  a  nullity  and  may  be  assailed  collaterally.  Hall  v. 
Melvin,  62  Ark.  489  (85  S.  W.  Rep.  1109) .  It  is  held  that  a 
judgment  of  attachment  rendered  upon  an  insufficient  service 
upon  a  nonresident  defendant  is  not  absolutely  void,  but  void- 
able ;  and  it  is  also  held  that  an  innocent  purchaser  under  pro- 
ceedings pursuant  to  such  judgment  will  be  protected. 
Hunter  v.  Ruff,  47  S.  C.  525  (25  S.  E.  Rep.  65 ;  58  Am.  St. 
Rep.  907). 

Sec.  725.  Judgment — Collateral  attack.  A  judgment 
rendered  upon  a  cross  complaint  by  one  defendant  against  a 
co-defendant,  without  any  service  or  notice  upon  the  latter, 
upon  new  issues  not  involved  in  the  original  action,  may  be 
collaterally  attacked.  Jenvett  v.  Iowa  Land  Co.,  64  Minn. 
581  (67  N.  W.  Rep.  689;  58  Am.  St.  Rep.  555).  A  decree 
of  distribution,  though  founded  upon  a  mistaken  fact,  is  not 
subject  to  collateral  attack.  Lynch  v.  Rooney,  112  Cal.  279 
(44  Pac.  Rep.  565).  A  judgment  rendered  in  a  matter 
wherein  the  court  has  jurisdiction  cannot  be  collaterally 
assailed ;  it  is  conclusive  upon  the  parties  and  their  privies  in 
respect  to  its  own  validity  in  a  dispute  concerning  any  right 
or  title  derived  through  it  or  anything  done  by  virtue  of  its 
authority.  Carlile  v.  Des  Moines  d:  K,  C.  Ry,  Co.^  99  la. 
845  (68  N.  W.  Rep.  784).  A  judgment  of  a  federal  court 
will  not  be  held  void  on  a  collateral  attack  because  a  trans- 
cript thereof,  which  is  certified  by  the  clerk  of  such  court  as 
a  **  true  copy  of  the  record  remaining  "  in  his  office,  fails  to 
show  the  service  of  process  on  or  appearance  of  the  defend- 
ant, where  the  judgment  is  otherwise  regular  and  recites 
among  other  things  that  '*  the  court  was  well  and  sufficiently 
advised  as  to  what  judgment  to  render,"  and  "the  defendant 
failing  to  introduce  any  proof,  it  is,"  etc.  JffcConnell  v.  ^ay, 
61  Ark.  464  (88  S.  W.  Rep.  781).  Citing,  1  Black,  Judgm.  § 
270,  and  authorities  there  cited.  Freem.  Judgm.  §§  124-182; 
Mitchell  V.  Menley^  82  Tex.  460;  Goar  v.  Maranda,  hi  Ind. 
889 ;  Evans  v.  Toung,  10  Colo.  816  ( 15  Pac.  Rep.  424 ;  8  Am. 
St.  Rep.  588)  ;  Herrick  v.  Butler,  80  Minn.  156  (14  N.  W. 
Rep.  794);  Sloan  v.  McKinstry,  18  Pa.  St.  120;  Wilcher 
V.  Robertson,  78  Va.  602.  One  court  cannot  control  by  injunc- 
tion the  execution  of  the  orders   and  processes   of    another 
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court  of  equal  jurisdiction,  even  though  the  judgment  upon 
which  such  process  is  based  is  void  for  want  of  jurisdic- 
tion ;  but  whenever  the  judgment  is  made  the  foundation  of 
a  right  in  another  action  in  another  court,  if  it  appear  to 
have  been  rendered  without  jurisdiction,  it  may  be  collater- 
ally impeached  and  disregarded  because  it  is  no  judgment. 
Scott  v.  Runner,  146  Ind.  12  (44  N.  E.  Rep.  755;  68  Am. 
St.  Rep.  845). 

Sec.  726.  Judgment — Estoppel  by.  Where  a  plaintiff 
prematurely  brings  his  action  to  quiet  title  and  on  his  own 
motion  obtains  a  finding  that  he  is  entitled  to  a  lien  upon  the 
premises,  such  finding  will  estop  him  from  claiming  a  title 
-which  matured  after  the  commencement  of  his  suit  and  prior  to 
the  finding  in  his  favor  establishing  the  lien.  Eidev,  Clarke^ 
65  Minn.  466  (68  N.  W.  Rep.  98).  Where  a  party  to  a  suit 
knows  that  a  decree  may  be  made  ordering  the  conveyance  of 
land  to  another,  he  is  thereby  estopped  from  asserting  any 
secret  equities  which  he  fails  to  set  up,  as  against  such  decree. 
I^lcmingy.  Strohecker,  117  N.  C.  866  (23  S.  E.  Rep.  440). 
A  decree  alloting  dower  to  a  widow  in  all  the  lands  of  which 
her  husband  died  seized  will  estop  her  from  subsequently 
asserting  a  parol  trust  in  her  favor  in  any  of  such  lands.  Boyd 
V.  Redd,  118  N.  C.  680  (24  S.  E.  Rep.  429). 

Sec.  727.  Judgments — Miscellaneous  notes.  A  judg- 
ment is  to  be  construed  and  aided  by  the  entire  record  in  the 
case.  Elizaheihport  Cordage  Co.  v.  Whitlocky  87  Fla.  190 
(20  So.  Rep.  255).  Where  the  issues  tendered  by  the  parties 
involve  a  joint  wrong,  there  can  be  but  one  judgment  and 
one  satisfaction,  but  such  judgment  may  be  against  a  portion 
of  the  defendants  and  in  favor  of  others.  Ashcraft  v.  Knob- 
lock,  146  Ind.  169  (45  N.  E.  Rep.  69).  Where  a  statute  (Ala. 
Code,  §  8389)  forbidding  the  merits  of  title  to  be  inquired  into 
.  in  actions  for  unlawful  detainer  prevented  a  tenant  from  show- 
ing in  such  an  action  against  hin:i  by  his  landlord  that  the  title 
of  the  latter  had  passed  to  another  to  whom  the  tenant  had 
lawfully  attorned,  and  judgment  was  rendered  against  him, 
including  an  award  of  damages,  it  was  held  that  notwith- 
standing  the   insolvency  of  the  holder  of  the  judgment  its 
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enforcement  could  not  be  enjoined.  Coleman,  J.,  dissenting. 
Davis  V.  Pou,  108  Ala.  448  (19  So.  Rep.  862).  A  judgment 
or  decree  of  a  court  of  competent  jurisdiction  can  be  set 
aside  in  an  independent  equitable  proceeding  for  fraud,  only 
where  the  fraud  alleged  was  extrinsic  or  collateral  to  the  mat- 
ter which  was  tried  and  determined  by  such  court.  Hartley 
V.  Hanley,  114  Cal.  690  (46  Pac.  Rep.  786).  It  is  held  that  a 
party  who  seeks  relief  from  a  judgment  on  the  ground  of 
fraud  or  mistake,  must  show  that  he  was  reasonably  diligent 
in  the  matter  in  which  the  judgment  was  procured  and  that 
upon  discovery  of  the  fraud  or  mistake  he  has  proceeded  with 
reasonable  diligence  to  obtain  relief.  Majors  v.  Craigy  144 
Ind.  89  (48  N.  £.  Rep.  8).  Where  a  judgment  has  been 
opened  up  that  a  defense  may  be  heard  and  such  defense  is 
sustained  and  a  judgment  entered  thereon,  the  first  judgment 
is  abrogated  even  though  there  be  no  formal  decree  setting  it 
aside.      Winer  v.  Mast,  146  Ind.  177  (45  N.  E.  Rep.  66). 

Sec.  728.  Appeals — As  to  the  right  of.  The  right  of 
appeal  from  the  decision  of  tribunals  not  recognized  in  the 
constitution  must  be  unfettered  by  the  requirement  of  bond  or 
payment  of  costs.  People  v.  Board  of  Trustees^  151  N.  Y. 
75  (45  N.  E.  Rep.  884).  It  is  held  that  the  legislature  may 
limit  the  right  of  appeal  in  annexation  proceedings  to  resident 
freeholders,  without  violating  either  the  constitution  of  the 
state  or  of  the  United  States.  Taggart  v.  Claypool,  145  Ind. 
590  (44  N.  E.  Rep.  18;  82  L.  R.  A.  586).  One  who  is  not 
a  formal  party  cannot  appeal  though  he  is  affected  as  a 
pendente  lite  purchaser.  Stout  v.  Phillips  Mf^g,  dc  Mer,  Co., 
41  W.  Va.  889  (28  S.  E.  Rep.  571 ;  56  Am.  St.  Rep.  848). 

Sec,  729.'  Appeals — Interlocutory  orders — Final 
orders.  A  decree  ordering  partition  to  be  made  by  com- 
missioners,  if  it  can  be  fairly  and  equitably  done,  and,  if  noty 
they  are  directed  so  to  report  to  the  next  term  of  court  is  an 
interlocutory  order  from  which  no  appeal  will  lie ;  but  a 
decree  sustaining  a  bill  to  review  a  partition  is  a  final  decree 
from  which  appeal  may  be  taken.  Gilleylen  v.  Martin^  78 
Miss.  695  (19  So.  Rep.  482).  Ordinarily  a  writ  oY error  can 
be  brought  only  on  a  final  order  or  judgment.     It  is  held  not 
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to  lie  from  an  interlocutory  order  in  a  proceeding  for  the  con« 
demnation  of  land  for  railway  purposes.  Wheeling  Bridge 
d  T.  Ry.  Co.  V.  Wheeling  S.  d  /.  Co.,  41  W.  Va.  747  (24  S. 
E.  Rep.  651).  West  Virginia  Code,  ch.  185,  g  1,  makes 
interlocutory  decrees  or  orders  ''  adjudicating  the  principles 
of  the  cause,"  appealable.  Under  this  statute  it  is  held  that 
an  interlocutory  decree  that  is  appealable  as  one  adjudicating 
the  principles  of  the  cause  is  one  which  adjudicates,  not  some, 
but  all,  the  questions  raised  in  the  pleadings  or  otherwise,  and 
so  far  adjudicates,  that  it  determines  the  principles  and  rules 
by  which  relief  is  to  be  administered  to  the  parties,  so  that  it 
is  only  necessary  to  apply  such  principles  and  rules  to  the  facts 
in  order  to  decree  the  relative  rights  of  the  parties  in  the 
subject-matter  of  the  suit.  Wood  v.  Harmison,  41  W,  Va. 
876  (28  S.  £.  Rep.  560).  In  Michigan  it  is  held  that  an 
appeal  will  lie  from  a  decree  determining  the  title  of  the  par- 
ties in  a  partition  proceeding  to  be  that  of  cotenants  and 
directing  partition  to  be  granted,  and  that  where  no  title  is 
taken  until  after  the  coming  in  of  a  report  of  the  commission- 
ers making  the  partition,  so  much  of  the  proceeding  as  was 
determined  by  the  first  decree  cannot  be  reviewed  in  an  appeal 
of  the  whole  case.  Hunt  v.  Hunt,  109  Mich.  899  (67  N.  W. 
Rep.  510).  The  denial  by  the  court  of  an  application  made 
to  it  by  the  holder  of  a  note  secured  by  a  deed  of  trust  for 
leave  to  foreclose  against  the  maker  who  has  made  an  assign- 
ment as  an  insolvent  is  a  final  order  and  appealable  as  such, 
although  the  decree  expressly  provides  that  it  is  without  prej- 
udice to  the  right  to  make  a  second  application.  Smith  v. 
Mc  Court,  8  Colo.  App.  146  (45  Pac.  Rep.  289). 

Sec.  730.  Appeal — Construction  of  statutes.  Cali- 
fornia Supreme  Court,  having  appellate  jurisdiction  "  in  alt 
cases  at  law  which  involve  the  title  or  possession  of  real  estate" 
(Code  Civ.  Proc,  §  52,  subd.  2),  has  jurisdiction  of  an  appeal 
in  an  action  under  Civ.  Code,  §  485,  making  a  railroad  com- 
pany liable  for  killing  of  stock  where  it  has  not  fenced  its  road, 
it  being  necessary  to  a  recovery  for  the  plaintiff  to  show  owner- 
ship or  possession  of  the.  adjacent  land.  Baker  v.  Southern 
CaL  Ry.  Co.,  110  Cal.  455  (42  Pac.  Rep.  975).  111.  Laws  1879, 
p.  222,  construed  and  applied — appeals  in  cases  involving  free« 


§  780,  781  REAL   ACTIONS.  616 

hold.  Lynn  v.  Lynn,  160  111.  807  (48  N.  E.  Rep.  482). 
Under  the  Ohio  Rev.  Stat.,§  5226,  the  right  of  appeal  is 
determined  by  the  nature  of  the  action  and  not  by  the  form  of 
the  judgment.  Hull  v.  Bell,  54  O.  St.  228  (48  N.  E.  Rep. 
584).  Under  S.  Dak.  Laws  1887,  ch.  20,  regulating  appeals 
to  the  supreme  court,  an  order  setting  aside  a  sale  in  a 
foreclosure  proceeding  is  appealable.  Kirhy  v.  Ramsey,  9  S- 
Dak.  197  (68  N.  W.  Rep.  828). 

Sec.  731.  Appeals — Practice — Miscellaneous  notes. 
An  appeal  taken  in  time  from  a  decree,  will  bring  up  for 
review  every  former  order  or  decree  not  itself  appealable,  no 
matter  when  entered,  and  every  appealable  order  or  decree 
entered  within  the  time  limiting  the  taking  of  an  appeal ;  but 
it  will  not  bring  up  for  review  any  appealable  decree  or  order 
not  entered  within  the  time  limiting  the  appeal.  Stout  v. 
Philippi  Mfg  d:  Mer,  Co.,  41  W.  Va.  889  (28  S  E.  Rep. 
571 ;  56  Am.  St.  Rep.  848).  An  alleged  error  in  overruling 
a  demurrer  to  a  complaint  cannot  be  urged  on  an  appeal  from 
an  order  denying  a  new  trial.  Goodnow  v.  Parker,  112  Cal. 
487  (44  Pac.  Rep.  788).  Two  distinct  decrees  cannot  be 
joined  and  by  a  single  appeal  presented  to  an  appellate  court 
for  revision,  where  the  parties  to  one  would  not  be  proper 
parties  to  the  other.  Kelly  v.  Deegan,  111  Ala.  152  (20  So. 
Rep.  878).  In  Nebraska  it  is  held  that  an  appeal  does  not 
operate  as  a  supersedeas  except  as  provided  by  statute  and  upon 
the  terms  imposed  by  statute ;  and  an  order  appointing  a 
receiver  pendente  lite  cannot  be  superseded  as  a  matter  of 
right  during  the  pendency  of  an  appeal  from  that  order,  but 
only  upon  such  terms  as  the  court  may,  in  its  discretion,  affix 
for  the  protection  of  the  parties.  Home  Fire  Ins.  Co.  v. 
Butcher,  48  Neb.  755  (67  N.  W.  Rep.  766).  Upon  appeal, 
objections  to  the  confirmation  of  a  sale  will  be  confined  to 
those  made  in  the  court  below.  Talcott  v.  Bennett,  49  Neb. 
569  (68  N.  W.  Rep.  981).  A  party  may  estop  himself  from 
appealing  from  a  proceeding  by  accepting  the  fruits  thereof. 
Holland  y.  Spell,  144  Ind.  661  (42  N.  E.  Rep.  1014).  Maps, 
surveys  and  exhibits  showing  location  of  a  ditch  on  a  strip  of 
land  conveyed  for  that  purpose,  which  are  omitted  from  bill 
of    exceptions  will   not   be   considered   on   appeal.     Old  v. 
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Keener^  22  Colo.  6  (48  Pac,  Rep.  127).  Where  in  ejectment 
the  mesne  profits  are  recoverable,  a  supersedeas  bond  on  error 
to  federal  supreme  court  covers  rents  and  profits  pending 
proceedings  in  error.  Tar  per  v.  Sharps  2  Utah  807  (48 
Pac.  Rep.  104).  Where  one  has  been  defaulted  without 
plea  in  an  action  in  a  justice's  court  which  he  could  have 
defeated  by  showing  that  title  was  involved  in  the  action,  he 
can  not  upon  an  appeal,  raise  such  issue  so  as  to  oust  the 
appellate  court  of  its  jurisdiction  on  the  ground  that  the  jus- 
tice's court  had  not  jurisdiction,  Hamill  v.  Bank  of  Clear 
Creek  Co.,  22  Colo.  884  (45  Pac.  Rep.  411). 
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Sec.  732.  Authority  of  real  estate  agent — Revoca- 
tion. An  agent  with  authority  to  collect  rent  has  no  right  to 
accept  any  thing  but  money  in  payment  thereof.  Stetson  \\ 
Brings,  114  Cal.  511  (46  Pac.  Rep.  008).  Mere  authority  giver* 
to  an  agent  to  sell  land  does  not  authorize  him  to  execute  the 
contract  to  convey.    Chapman  v.  ycwett,         Va.  (24  S.  E. 

Rep.  261).  In  a  recent  case  it  is  said  :  *' A  real  estate  ageni 
is  not  a  general  agent,  but  a  special  agent,  acting  under  ? 
limited  power.  He  must  pursue  his  instructions,  and  act 
within  the  scope  of  his  limited  power ;  not  exceed  nor  deviate 
from  it.  He  who  deals  with  him,  if  the  agent  exceeds  or 
deviated  from  his  authority,  deals  with  him  at  his  peril.  He 
cannot  in  such  case  hold  the  principal  bound,  unless  there  has 
been  an  intelligent  ratification  of  the  unauthorized  act  of  the 
agent,  free  from  mistake  or  fraud."  Halscy  v.  Menteiro,  92 
Va.  581  (24  S.  E.  Rep.  258).  Citing,  Story,  Ag.  §  126: 
Blair  v.  Sheridan,  86  Va.  527  (10  S.  E.  Rep.  414)  ;  Davis  v, 
Gordon,  87  Va.  559  (18  S.  E.  Rep.  85)  ;  Kramer  \.  Blair,  88 
Va.  456  (18  S.  E.  Rep.  914).  Authority  to  sign  an  agree- 
ment for  the  sale  of  lands,  binding  on  the  principal  under  the 
statute  of  frauds,  may  be  conferred   upon  an  agent  by  parol. 
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Such  authority  may  be  established  by  proof  that  it  was 
expressly  conferred^  or  by  proof  of  circumstances  from  which 
it  may  be  reasonably  inferred.  A  signature  to  such  an  agree- 
ment made  for  another,  without  authority,  may  be  by  him 
adopted  and  ratified,  so  as  to  be  of  the  same  force  as  if  made 
by  authority  antecedently  given,  and  such  ratification  may  be 
inferred  from  circumstances.  But  knowledge  that  there  was 
such  an  agreement  signed  for  him  is  an  essential  prerequisite 
to  proof  of  his  ratification.  A  real  estate  agent  or  broker  in 
whose  hands  an  owner  places  lands  for  sale,  or  who  is  employed 
to  sell  lands,  does  not  thereby  acquire  authority  to  bind  his 
principal  by  signing  an  agreement  of  sale  of  such  lands.  The 
inference  that  such  real  estate  agent  or  broker  has  been 
endowed  by  his  principal  with  authority  to  bind  him  in  a 
written  agreement  of  sale  cannot  be  drawn  from  circumstances 
entirely  consistent  with  his  employment  as  a  mere  agent  and 
broker,  nor  without  other  circumstances  clearly  indicating  the 
grant  of  such  greater  authority.  O'Reilly  v.  Keim^  54  N.  J. 
Eq.  418  (84  Atl.  Rep,  1073).  As  to  what  is  sufficient 
evidence  to  establish  an  agent's  authority  to  sell,  as  illustrated 
by  cases  depending  upon  particular  facts,  see  Brinton  v. 
Scull,  N.  J.  Eq.  (85  Atl.  Rep.  848) ;  White  v.  Breen, 
106  Ala.  159  (19  So.  Rep.  59).  The  owner  may  revoke  the 
agent's  authority  at  any  time  before  a  purchaser  is  procured, 
provided  such  revocation  is  in  good  faith  and  not  merely  to 
relieve  the  owner  from  payment  of  commissions.  A  sub- 
sequent sale  by  the  owner  to  one  with  whom  the  agent  had 
previously  opened  negotiations  was  held  not  to  render  the 
owner  liable  for  commissions.  Kelly  v.  Marshall,  172  Pa.  St» 
896  (88  Atl.  Rep.  690). 

Sec.  733.  Liability  of  principal  for  agent's  contracts. 
A  vendor  who  takes  advantage  of  a  contract  made  by  his 
agent  must  take  it  burdened  with  responsibility  for  his  acts. 
Dodge\.  Tullock,  110  Mich.  480  (68  N.  W.  Rep.  289).  A 
principal  is  not  liable  on  a  contract  of  purchase  of  real  estate 
entered  into  by  his  agent  to  one  dealing  with  such  agent,  with 
actual  knowledge  of  the  fact  that  the  agent  had  previously 
exhausted  his  authority  concerning  the  subject  matter  of  the 
contract,  and  when  the  principal  has  not  acquired  any  ne^tf* 
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sabstdntial  benefit.    Trustees^ ,  Executors*  dc  Securities*  Insure 
ance   Co,  v.  Bowlings  2   Kan.  App.  770  (44  Pac.  Rep.  42). 

Sec.  734.  Acts  of  agent  after  revocation  of  authority. 
**  Where  a  general  authority  is  once  shown  to  have  existed,  it 
may  be  presumed  to  continue  until  it  is  shown  to  have  been 
revoked ;  and  persons  who  have  dealt  with  the  agent  as  such, 
or  who  have  had  notice  of  his  authority,  may  very  properly 
expect  that,  if  the  authority  be  withdrawn,  they  will  be  given 
reasonable  and  timely  notice  of  that  fact,  and  that  they  may 
therefore  lawfully  presume,  in  the  absence  of  such  notice,  that 
the  authority  still  continues.  The  acts  of  a  former  general 
agent  within  the  scope  of  his  original  authority  will,  notwith- 
standing its  revocation,  continue  to  bind  the  former  principal 
to  those  parties  who  have  been  and  are  still  dealing  with  him 
in  good  faith  and  reliance  upon  his  former  authority  until 
they  have  had  notice  of  its  revocation.  But  this  rule  has  no 
application  where  the  act  done  is  beyond  the  scope  of  the 
agent's  former  authority,  and  particularly  so  where  the  act  is 
in  excess  of  the  power  which  the  agent  himself  claimed  to 
possess."  Meeker  v.  Manniay  162  111.  208  (44  N.  E.  Rep. 
897). 

Sec.  735.  Trust  relation  of  agent — Acts  must  be 
consistent.  An  agent  who  sells  his  own  property  to  his 
principal  under  general  instructions  which  require  him  to  do 
the  best  he  can  for  his  principal,  and  which  evidence  a  special 
trust  reposed  in  him,  may  be  held  to  account  by  the  principal 
for  the  difference  between  the  real  value  of  the  property  and 
the  price  at  which  it  was  sold ;  and  the  fact  that  the  principal, 
before  bringing  suit,  has  mortgaged  such  property,  does  not 
impair  his  right  to  maintain  an  action  for  the  amount  of  such 
difference,  neither  does  the  lapse  of  time  short  of  the  period 
of  limitation  fixed  by  the  statute.  An  agent  who  has  taken 
advantage  of  confidence  reposed  in  him  by  his  principal  to 
profit  himself  at  the  expense  of  such  principal  can  only  be 
relieved  of  liability  to  the  extent  to  which  a  clear  preponder- 
ance of  all  the  evidence  shows  that  he  ought  to  be  relieved  in 
view  of  his  dishonest  conduct.  Oliver  y.- Lansings  48  Neb. 
888  (67  N.  W.  Rep.  195). 
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Sec.  736.  As  to  when  a  commission  is  earned,  due 
and  payable.  A  real  estate  broker  cannot  recover  for  serv- 
ices rendered  without  the  knowledge  or  consent  of  the  vendor 
and  without  opportunity  being  given  him  io  accept  or  reject  such 
services.  Brown  v.  ScotU  91  Wis.  674  (65  N.  W.  Rep.  499). 
When  a  broker  is  employed  by  a  written  contract  he  can  only 
recover  commission  in  accordance  with  its  terms,  ^uiggle  v. 
Prouty^         Cal.  (45  Pac.  Rep.  676).     A  contract  by  one 

to  pay  a  real  estate  agent  a  certain  sum  of  money  if  Le  wih 
cause  to  be  conveyed  to  such  party  a  half  interest  in  certain 
lands  does  not  entitle  the  agent  to  recover  a  proportionate 
commission  upon  the  party's  purchase  of  a  one-third  interest. 
Witte  V.  Taylor,  110  Cal.  224  (42  Pac.  Rep.  807).  Where 
the  agent  does  not  have  the  exclusive  right  to  sell,  the  mere 
iinding  of  a  purchaser  is  not  sufficient,  he  must  produce  him 
to  the  owner.  Baars  v.  Hyland,  65  Minn.  150  (67  N.  W. 
Rep.  1148).  Where  there  is  employment  for  compensation 
to  make  a  sale  and  the  production  of  the  purchaser  ready, 
willing  and  able  to  take  the  property  upon  the  terms  offered, 
the  broker  is  entitled  to  his  commission  even  though  the  cus- 
tomer had  been  found  before  the  broker  had  secured  his 
employment.  Donohue  v.  Paddcfiy  98  Wis.  20  (66N.  W.  Rep. 
804).  Where,  after  the  expiration  of  a  real  estate  broker's 
option  to  purchase  certain  property,  he  endeavors  to  make  a 
sale  thereof,  which  fact  is  known  to  the  owner  who  notifies 
the  broker  that  unless  a  sale  is  effected  within  a  specified  time, 
all  obligation  on  his  part  or  extension  of  the  option  will  cease, 
and  within  such  time  the  broker  finds  a  customer  whom  he 
introduces  to  the  owner  and  they  consummate  a  trade,  the 
broker  is  entitled  to  a  commission  on  the  sale.  Nolan  v.  Swift, 
111  Mich.  56  (69  N.  W.  Rep.  96).  An  agent  does  not  lose 
his  right  to  commission  because  of  the  inability  of  the  vendor 
to  convey  a  good  title  to  the  purchaser  produced  by  the  broker. 
Stange  v.  Gosse,  110  Mich.  158  (67  N.  W.  Rep.  1108).  All 
agreements  between  a  real  estate  agent  and  a  proposed  pur- 
chaser touching  the  subject  matter  of  his  employment  which 
are  not  disclosed  to  the  principal  should  be  criticised  closely 
and  if  not  found  compatible  with  entire  integrity  and  good 
faith  towards  the  principal,  the  agent  will  not  be  entitled  to 
any  commission.     Hobart  v.  Shchnrne ^-^^  Minn.  171   (68  N« 
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W.  Rep.  &41).  A  contract  to  pay  commission  on  sale  of 
property  may  be  made  through  an  agent  and  proof  of  one  so 
made  will  sustain  an  allegation  that  it  was  made  by  the  prin- 
cipal. Root\.Fay^  Ariz.  (48Pac.  Rep.  627).  Partic- 
ular facts  held  insufficient  to  give  a  real  estate  agent  the  right  to 
recover  a  commission  on  the  ground  of  his  having  been  the 
means  of  introducing  the  purchaser.  Merrill  v.  Lathan^  8 
Colo.  App.  268  (45  Pac.  Rep.  524) .  For  cases  depending  upon 
particular  facts  and  illustrating  the  right  to  recover  a  broker's 
commission,  see  Harrison  v.  Pusteoska^  97  la.  166  (66  N. 
W.  Rep.  98) ;  Douville  v.  Comstock,  110  Mich.  698  (69  N. 
W.  Rep.  79) ;  Peters  v.  Anderson,  Va.  (28  S.  E. 
Rep.  754) ;  Steadman  v.  Richardson,  Ky.  (87  S.  W. 
Rep.  259)  ;  Booth  v.  Moody,  80  Ore.  222  (46  Pac.  Rep.  884). 
Where  an  agent  is  entitled  to  commission  on  a  sale  made  by 
an  owner,  such  owner  does  not  relieve  himself  from  this  lia- 
bility by  selling  the  land  in  gross  together  with  other  land 
which  the  agent  has  no  authority  to  sell.  Ranson  v.  Weston, 
110  Mich.  240  (68  N.  W.  Rep.  152). 

Sec.  737.  Right  to  commission  on  sale  consum- 
mated by  another — Fraudulent  sale.  A  real  estate  agent 
is  entitled  to  his  commission,  where  the  sale  really  proceeds 
and  is  effected  through  the  acts  of  the  agent,  though  he  did 
not  negotiate  the  sale.  Howe  v.  Werner,  Colo.  App. 
(44  Pac.  Rep.  61 1 ) .  A  real  estate  agent  does  not  lose  his  right 
to  commission  by  the  fact  that  the  purchaser  which  he  pro- 
cures has  had  some  negotiations  with  another  agent  who  had 
the  property  for  sale.  Staufer  v.  Bell,  99  la.  545  (68  N.  W. 
Rep.  817).  "One  broker  who  is  unsuccessful  in  eflFecting  a 
sale  does  not  become  entitled  to  a  commission  upon  the  suc- 
cess of  another."  But  where  the  purchaser  is  one  to  whose 
attention  the  property  was  brought  by  the  first  broker,  if  the 
evidence  also  justifies  the  finding  that  his  services  were  the 
efficient  or  effective  means  of  bringing  about  the  actual  sale^ 
and  that  his  work  in  fact  caused  the  purchaser  to  buy  the 
property,  such  a  finding  entitles  him  to  recover  his  compensa- 
tion, because  he  has  performed  his  contract,  and,  in  fact,  pro- 
cured a  customer  to  purchase  the  estate.  Dorwling  v.  Mor- 
rill,  165  Mass.  491  (48  N.  E.  Rep.  295).     While  a  real  estate 
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broker  is  usually  entitled  to  his  commissions  when  he  has  pro- 
duced one  ready,  willing  and  able  to  purchase  at  the  terms 
proposed  by  the  principal,  or  when  he  has  produced  one  with 
whom  a  contract  of  sale  is  actually  made,  still,  if  the  persoi* 
produced  is  able  to  purchase  only  by  resort  to  an  unlawful 
device,  the  broker  has  not  earned  his  commission.  Where, 
under  such  circumstances,  an  executory  contract  of  sale  has 
been  entered  into  between  the  principal  and  the  proposed 
purchaser,  the  principal  being  aware  that  its  execution 
involves  the  perpetration  of  a  fraud  upon  a  third  person,  and 
refuses  to  consummate  the  contract,  the  broker  is  not 
entitled  to  his  commission.  Zittle  v.  Schlesinger^  46  Neb. 
844  (65  N.  W.  Rep.  892). 

Sec.  738.  Double  commission.  Where  there  is  an 
agreement  to  pay  a  middleman  for  services  of  value  rendered, 
honestly  entered  into,  it  cannot  be  avoided  on  the  ground  that 
another  person,  with  distinct  and  independent  interests,  has 
agreed  by  a  separate  contract  to  pay  for  the  same  services. '  If 
the  broker  only  undertakes  to  bring  the  parties  together,  so 
that  they  may  make  a  contract,  if  they  choose,  without  his 
interference  in  the  contract  itself,  as  the  agent  of  either  party, 
he  is  entitled  to  compensation  from  both,  on  an  agreement 
from  each.  Childs  v.  Ptomey^  17  Mont.  502  (48  Pac.  Rep. 
714).  Citing,  Rap.  Real  Est.  Brokers,  p.  176;  Rufp  v. 
Sampson,  16  Gray,  898  (77  Am.  Dec.  416)  ;  Herman  v.  Mar- 
iineau,  1  Wis.  151  (60  Am.  Dec.  868). 

Sec.  739.  Miscellaneous  notes.  Where  a  man  merely 
employs  an  agent  to  buy  an  estate,  who  buys  it  for  himself, 
and  denies  the  trust,  and  no  part  of  the  purchase  money  is 
paid  by  the  principal,  and  there  is  no  written  agreement,  he 
cannot  compel  the  agent  to  convey  the  estate  to  him,  as  that 
would  be  in  violation  of  the  statute  of  frauds.  Nash  v.  yones^ 
41  W.  Va.  769  (24  S.  E.  Rep.  592).  In  an  action  for  com- 
missions,  the  defense  that  the  plaintiff  was  employed  by  both 
parties,  and  his  double  employment  not  disclosed,  must  be 
pleaded ;  it  is  competent  for  a  purchaser  to  testify  that  it  was 
through  the  plaintifTs  efforts  that  he  bought;  and  the  variance 
is  fatal  where  the  complaint  alleges  authority  to  sell  at  a  fixed 
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price  and  the  evidence  shows  a  sale  for  less  price  than  that 
pleaded.   Childs  v.  Ptotney,  17  Mont.  502  (48  Pac.  Rep.  714). 


RECORDS  AND  RECORDING. 


EPITOME  OP  CASES. 

Sec.  740.  As  to  what  instruments  may  be  recorded. 
Applying  a  statute  (Wis.  Rev.  Stat.,  §  2216)  which  requires 
the  execution  of  a  deed  to  be  witnessed  in  order  for  it  to  be 
admitted  to  record,  it  is  held  that  where  a  deed  was  executed 
by  several  grantors  and  it  appears  upon  its  face,  from  the  man- 
ner in  which  the  attestation  of  the  witness  is  made,  that  the 
signatures  of  only  part  of  the  grantors  were  witnessed,  it  is 
not  admissible  of  record  as  the  deed  of  the  grantors  whose 
signatures  are  not  witnessed.  Harrass  y^* Edwards^  94  Wis. 
459  (69  N.  W.  Rep.  69).  Construing  Minn.  Gen.  Stat.  1894, 
§  1624,  which  provides  that  no  deed  can  be  recorded  until  the 
county  auditor  endorses  thereon,  "  taxes  paid  and  transfer 
entered,"  it  is  held  that  mandamus  will  not  lie  to  compel  the 
auditor  to  make  such  endorsement  upon  a  deed  purporting  to 
convey  the  title  to  or  affecting  an  interest,  legal  or  equitable, 
in  several  parcels  of  real  property,  and  the  taxes  are  paid  upon 
one  parcel,  but  are  delinquent  and  unpaid  upon  the  other  par- 
cels. State  ex  reL  Prince  Inv.  Co.  v.  Weld^  66  Minn.  219 
(68  N.  W.  Rep.  1068).  As  to  constitutionality  of  such  a 
statute,  see  Vol.  Ill,  §  632.  In  Tennessee  it  is  held  that  a 
deed  is  not  binding  until  properly  registered  and  that  it  can 
not  be  registered  until  proven  or  acknowledged  according  to 
the  provisions  of  the  statute.  Alabama  Marble  (6  Stone  Co. 
V.  Chattanooga  Marble  i&  S.  Co.,  Tenn.  (87  S.  W. 

Rep.  1004).  .Mo.  Rev.  Stat.,  1879,  §  2805;  Rev.  Stat.,  1889, 
§§  4864,  4865,  applied — recording  unacknowledged  deeds. 
Geer  v.  Missouri  Lum,  &  Min.  Co.,  184  Mo.  85  (84  S.  W. 
Rep.  1099;  56  Am.  St.  Rep.  489). 

Sec.  741.     Unrecorded   deeds.     A  purchaser  having 
notice  of  an  unrecorded  deed  takes  subject  thereto.      Hender^ 
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son  V.  Cameron^  78  Miss.  848  (20  So.  Rep.  2).  Under  N.  J. 
Revision,  p.  706,  par.  22,  an  unrecorded  mortgage  although 
given  for  purchase  money  will  be  postponed  to  a  subsequent 
mortgage  having  priority  of  record  and  taken  for  a  valuable 
consideration  by  one  not  having  notice.  Protection  Bldg. 
£  Z.  Ass'n.  V.  Knawles,  54  N.  J.  Eq.  519  (84  Atl.  Rep. 
10S3).  Under  Mo.  Rev.  Stat.  1889,  g  2420  (see  Vol.  II.,  § 
580),  a  trust  deed  which  is  recorded  is  superior  to  another 
unrecorded  trust  deed  previously  executed  of  which  the  later 
grantee  had  no  notice.  Ladd  v.  Anderson^  188  Mo.  625  (84 
S.  W.  Rep.  872).  Under  Neb.  Comp,  Stat.  1895,  §  4108,  for 
text  of  which  see  Vol.  II,  §  588,  it  is  held  that  a  prior  unre- 
corded deed,  passing  the  legal  title,  made  in  good  faith,  for  a 
valuable  consideration,  will  take  precedence  ofa  title  based  on 
a  judicial  sale  made  under  an  attachment  or  execution,  if  such 
deed  be  recorded  before  the  evidence  of  the  title  based  on  the 
judicial  sale  is  recorded.  Sheasley  v.  Keens,  48  Neb.  57  (66 
N.W.  Rep.  1010).  Under  Mills'  Ann.  Colo.  Stat.,  §  446, 
providing  that  until  recorded  deeds  shall  not ''  take  effect  as  to 
subsequent  bona  fide  purchasers  and  incumbrancers  by  mort- 
gage, jiidgment  or  otherwise  not  having  notice  thereof,"  it  is 
held  that  a  grantee  who  does  not  record  his  deed  until  the  land 
has  been  duly  attached  by  the  grantor's  creditor,  who  has  no 
notice  of  the  deed,  holds  subject  to  the  attachment  lien. 
Jerome  v.  Carbonate  Nat.  Bank^  22  Colo.  87  (48  Pac.  Rep. 
215).  The  same  is  held  in  Wahrenbcrgcr  \ ,  W^a/W,  8  Colo. 
App.  200  (45  Pac.  Rep.  518).  applying  Colo.  Gen.  Stat.,  § 
215.  In  South  Dakota  it  is  held  that  title  acquired  by  an  unre- 
corded deed  is  prior  and  superior  to  that  obtained  by  a  pur- 
chaser at  an  execution  sale  under  an  attachment  subsequently 
made  by  the  grantor's  creditors.  Roblin  v.  Palmer^  9  S.  Dak. 
86  (67  N.  W.  Rep.  949).  Citing,  Bateman  v.  Backus,  4  Dak. 
433  (84  N.  W.  Rep.  66) ;  Plant  v.  Smythe,  45  Cal.  161; 
Runyan  v.  McClcllan,  24  Ind.  165;  Norton  v.  Williams^  9 
Iowa  529 ;  Banking  Co,  v.  Duncan,  86  N.  Y.  221. 

A  statute  (McClel.  Fla,  Dig.  p.  215,  §  6)  making  record- 
ing of  a  conveyance  necessary  in  order  for  it  to  be  effectual 
"  against  creditors  or  subsequent  purchasers  for  a  valuable  con- 
sideration and  without  notice,"  protects  as  an  innocent  pur- 
chaser, a  judgment  creditor  who  purchases  at  an  execution 
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sale  under  his  judgment  without  any  notice,  actual  or  con. 
structive,  of  an  unrecorded  deed  of  the  judgment  debtor  con- 
veying the  property  purchased.  Lusk  v.  Reel^  86  Fla.  418  ( 18 
So.  Rep.  582 ;  61  Am.  St.  Rep.  82).  A  creditor  who  obtains 
judgment  .or  sues  out  an  attachment  after  the  record  of  a  valid 
mortgage  is  not  entitled  to  protection  under  the  statute  as  an 
innocent  purchaser,  although  the  debt  upon  which  the  judg- 
ment or  attachment  was  based  was  contracted  after  the  execu- 
tion of  the  mortgage,  and  before  its  record.  Rogers  v.  Mun- 
nerlyn,  86  Fla.  591  (18  So.  Rep.  669).  An  unrecorded  deed 
is  good  and  effectual  against  subsequent  purchasers,  unless 
such  purchasers  bought  the  premises  without  notice  of  the 
former  conveyance,  and  for  a  valuable  consideration.  The 
want  of  notice  on  the  part  of  a  purchaser  of  premises  which  his 
grantors  had  previously  conveyed  by  an  unrecorded  deed  need 
not  be  shown  otherwise  than  by  showing  the  absence  of  a 
record,  which  is  prima  facie  sufficient.  The  burden  of  proof 
is  upon  the  party  who  claims  by  virtue  of  a  priority  of  record, 
against  a  prior  but  unrecorded  deed,  to  show  affirmatively  the 
payment  of  a  valuable  consideration,  which  must  be  shown  by 
some  other  evidence  than  the  mere  recital  of  it  in  a  deed. 
Lake  V.  Hancock,  88  Fla.  58  (20  So.  Rep.  811 ;  56  Am.  St. 
Rep.  159). 

Sec.  742.  What  constitutes  notice  of  an  unrecorded 
deed — Proof.  Recitals  in  a  deed  showing  the  existence  of 
an  unrecorded  mortgage  upon  the  premises  conveyed  are  notice 
to  all  persons  claiming  under  such  deed.  Reichert  v.  Neu* 
ser,  98  Wis.  518  (67  N.  W.  Rep.  989)  ;  Tate  v.  Clement,  176 
Pa.  St.  550  (35  Atl.  Rep.  214).  Where  a  cashier  of  a  bank 
which  is  authorized  by  its  articles  of  incorporation  **  to  act 
as  an  agent  in  the  investment  of  funds,"  and  ^'  to  transact  any 
business  that  may  properly  be  done  by  a  financial  agent," 
negotiates  a  loan  of  a  customer's  money  deposited  in  such 
bank,  takes  the  acknowledgment  of  the  mortgage,  holds  pos- 
session of  the  same  while  unrecorded  and  receives  interest  from 
the  mortgagor  which  he  places  to  the  credit  of  such  customer, 
the  bank  will  be  charged  with  notice  of  such  unrecorded  mort- 
gage. Christiev,  Sherwood,  118  Cal.  526  (45  Pac.  Rep.  820). 
The  title  of  a  subsequent  purchaser,  who  first  places  his  deed 
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on  record,  will  not  be  defeated  upon  the  ground  that  he  had 
notice  of  a  prior  unrecorded  deed  of  the  same  premises,  unless 
the  proof  of  such  notice  is  so  clear  and  positive  as  to  leave  no 
reasonable  doubt  that  the  taking  of  the  second  conveyance 
was,  under  the  circumstances,  an  act  of  bad  faith  toward  the 
first  purchaser.  The  fact  of  notice  must  be  proved  by  direct 
evidence,  or  by  other  facts  from  which  it  may  be  clearly 
inferred ;  and  the  inference  must  not  be  probable,  but  neces- 
sary and  unquestionable.  ''  Bare  suspicion  will  not  raise  an 
inference  of  fraudulent  intent."  Robertson  v.  Wheeler^  162 
111.  566  (44  N.  E.  Rep.  870). 

Sec.  743,  Destroyed  records.  Where  the  record 
links  in  the  chain  of  title  have  been  destroyed  by  fire,  a  pro- 
ceeding under  the  burnt  record  act  will  be  sustained  although 
other  questions  as  to  title  are  involved.  Gage  v.  TTiompsotty 
161  111.  403  (48  N.  E.  Rep.  1062).  Illinois  burnt  record  act 
applied,  ^uinn  v.  Perkins^  159  111.  572  (48  N.  E.  Rep. 
759).  Applying  Mo.  Rev.  Stat.  1889,  §  2419,  providing  that 
deeds  duly  acknowledged,  certified,  and  recorded,  '*  shall, 
from  the  time  of  filing  the  same  with  the  recorder  for  record, 
impart  notice  to  all  persons  of  the  contents  thereof ;  and  all 
subsequent  purchasers  and  mortgagees  shall  be  deemed  in  law 
and  equity  to  purchase  with  notice,"  it  is  held  that  the  eflfect 
of  the  record  as  notice  is  not  affected  by  its  destruction  by  fire. 
Gcer  V.  Missouri  Lum,  <&  Min.  Co,y  184  Mo.  85  (84  S.  W. 
Rep.  1099;  56  Am.  St.  Rep.  489). 

Sec.  744.  Records  as  notice — Indexes.  The  record 
of  an  instrument  not  entifled  to  be  recorded  will  not  consti- 
tute   notice   of   rights   claimed   under   it.     Snider   v.    Udell 

Woodenware  Co,,  74  Miss.  853  (20  So.  Rep.  886).  The  effect 
of  the  record  of  a  mortgage  as  notice  is  unaffected  by  mere 
clerical  mistakes  in  transcribing,  which  do  not  affect  the  sense 
and  provisions  as  to  the  amounts  secured,  description  of  prop- 
erty, etc.,  or  obscure  the  meaning  of  the  instrument.  Royster 
V.  Lane,  118  N.  C.  156  (24  S.  E.  Rep.  796).     Citing,  Lumber 

Co.  V.  Ritchie,  78  Wis.  409  (41  N.  W.  Rep.  845,  1064).  In 
Kansas  it  is  held  that  when  an  instrument  entitled  to  be 
recorded  has  been  duly  filed  for  record,  subsequent  purchasers 
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are  presumed  to  have  notice  of  its  contents,  although  the 
officer  incorrectly  records  the  same.  Zear  v.  Boston  Safe* 
Dcp.  <B  T.  Co.,  2  Kan.  App.  505  (48  Pac.  Rep.  977).  The 
constructive  notice  imported  by  the  record  of  an  instrument  is 
strictly  limited  to  that  which  is  set  forth  on  its  face ;  and  if , 
in  a  deed  or  mortgage  as  recorded,  the  particular  land  in  con- 
troversy is  not  so  described  as  to  identify  it  with  reasonable 
certainty,  the  record  is  not  notice  to  subsequent  bonajide  pur- 
chasers or  judgment  creditors.  Bank  of  Ada  v.  Gullikson^  64 
Minn.  91  (66  N.  W.  Rep.  181),  following  Bailey  v.  Galpin, 
40  Minn.  819  (41  N.  W.  Rep.  1054).  A  recorded  deed  which 
describes  the  lands  conveyed  by  courses,  distances  and  monu- 
ments, together  with  the  comers  and  the  witnesses  to  the  cor- 
ners, and  gives  the  location,  as  the  same  are  given  in  an  official 
survey  made  by  a  surveyor,  is  notice  to  a  subsequent  pur- 
chaser although  the  land  is  improperly  designated  as  lying  in 
the  " northwest "  instead  of  the  "northeast,**  quarter  of  the 
section.  Frick  v.  Godare,  144  Ind.  170  (42  N.  E.  Rep.  1015). 
The  record  of  a  mortgage  of  lot  16  block  67  is  not  notice  of  a 
mortgage  on  lot  16  block  57.  Baker  v.  Bartlett^  18  Mont. 
446  (45  Pac.  Rep.  1084;  56  Am.  St.  Rep.  594).  A  stranger 
purchasing  from  a  grantee  of  a  mortgagor  whose  mortgage 
appears  of  record  to  be  barred  by  the  statute  of  limitations  is 
not  bound  by  a  prior  revival  of  the  mortgage  debt  by  the 
mortgagor  of  which  he  has  no  notice.  Cook  v.  Prindle,  97 
la.  464  (66  N.  W.  Rep.  781;  59  Am.  St.  Rep.  424),  revers- 
ing Cook  V.  Prindle,  la.  (68  N.  W.  Rep.  187;  see 
Vol.  IV,  §  714).  An  index  of  a  mortgage  properly  recorded 
charges  one  with  notice  thereof  where  such  index  correctly 
states  the  name  of  the  mortgagor  and  the  mortgagee  although 
it  is  defective  for  failure  to  show  whether  the  figures  designat- 
ing the  description  of  the  land  refer  to  section  and  township, 
or  block  and  lot.  Malhon  v.  Grow,  15  Wash.  801  (46  Pac. 
Rep.  830) . 

Sec.  745.  Miscellaneous  notes.  The  holder  of  a 
forged  instrument,  although  he  acquired  it  in  good  faith,  does 
not  acquire  any  rights  against  the  true  owner  of  the  interests 
pretended  to  be  conveyed,  by  having  his  instrument  recorded 
first.      Leev.  Kellogg,  108  Mich.  535  (06  N.  W.  Rep.  880). 
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Fraudulent  alterations  in  judicial  records  may  be  corrected  bj 
the  court  having  control  over  them.  Weston  v.  Aft*  Desert  d 
Eastern  S.  L.  C^.,  88  Me.  806  (84  Atl.  Rep.  159).  Deeds 
should  be  recorded  in  the  county  in  which  the  land  is  situated 
at  the  time  of  recording.  Geer  v.  Missouri  Lum.  d:  Min. 
Co.,  184  Mo.  85  (84  S.  W.  Rep.  1099;  56  Am.  St.  Rep.  489). 
When  the  holder  of  an  instrument  to  be  recorded  has  left  it 
with  the  recorder  to  be  recorded,  it  is  to  be  regarded  as  actu* 
ally  recorded  from  that  time,  whether  it  was  actually  recorded 
at  that  time  or  not,  of  whether  it  was  recorded  in  the  wrongs 
book.  Farahee  v.  McKerrihan,  172  Pa.  St.  284  (88  Atl. 
Rep.  588;  51  Am.  St.  Rep.  874).     See  Vol.  II,  §§  554-557- 


TIME  FOR  RECORDING. 

[In  Vol.  II,  §§  563-611;  Vol.  III.  §§  638-648,  and  Vol.  IV..  §§  717- 
722,  will  be  found  a  compilation  of  the  statutory  provisions  of  the  several 
states  and  territories  in  reference  to  the  time  for  recording-  deeds,  etc 
Below  we  note  such  amendments,  changes  and  additional  constructions 
as  have  been  made.] 

Sec.  746.  Alabama.  (See  Vol.  II. §563;  Vol.  III. §638.)  Code. 
§  1810.  applies  to  a  lease  of  standing  timber  for  a  period  of  three  years. 
MiU-Ucm  V.  FauUc,  111  Ala.  658  (20  So.  Rep.  594). 

Sec.  747.  Colorado.  (See  Vol.  II.  §  567.)  Applying  the 
statute  it  is  held  that  a  creditor  who  attaches  real  estate  standing  upon 
the  records  in  the  name  of  the  attachment  defendant,  acquires  a  lien  upon 
the  property  attached,  by  virtue  of  the  statute,  which  takes  precedence  of 
an  outstanding  unrecorded  title  or  interest,  provided  the  attachment  is 
made  without  notice  or  knowledge  of  the  outstanding  title  or  interest. 
Wahrenherger  v.  Waid,  8  Colo.  App.  200  (45  Pac.  Rep.  518).  A  grantee 
who  fails  to  record  his  deed  until  the  land  is  attached  by  his  grantor's 
creditor,  who  has  no  notice  of  the  deed,  takes  subject  to  the  attachment 
lien.    Jerome  v.  Carbonate  2iaU  Bank,  22  Colo.  37  (43  Pac.  Rep.  215). 

Sec.  748.  Florida.  (See  Vol.  II,  §571.)  Creditors  and  subse- 
quent purchasers  are  placed  upon  the  same  footing  under  the  statute  as 
to  prior  unrecorded  conveyances.  Lusk  v.  Reel,  36  Fla.  418  (18  So.  Rep. 
582;  51  Am.  St.  Rep.  32);  Rogere  v.  Munnerlgn,  36  Fla. 591  (18  So.  Rep.  669). 

Sec.  749.  Illinois.  (See  Vol.  II,  §  574.)  A  junior  deed  duly 
recorded  prevails  over  a  prior  unrecorded  deed  of  which  the  grantee.in 
the  junior  deed  had  no  notice.  Stevens  v.  Shannahan,  160  111.  330  (43  N. 
E.  Rep.  350). 
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Sec.  750.  Indiana.  (See  Vol.  II,  §  575.)  A  mortgage  not 
recorded  within  forty-five  days  cannot  be  asserted  against  persons  having 
a  right  to  mechanics'  liens  at  the  time  of  the  recording  although  notice  of 
them  was  not  filed  until  afterwards.  Jenckea  v.  Jenekes,  145  Ind.  624  (44 
N.  E.  Rep.  632). 

Sec.  751.    Missouri.    (See  Vol.  II,  §  586.)   The  statute  applies 

to  trust  deeds.    Ladd  v.  Anderson,  133  Mo.  625  (34  S.  W.  Rep.  872). 

• 

Sec.  752.     Montana.    (See  Vol.  II.  §  587;  Vol.  IV,  §  720.)    A 

mortgagee  who  files  a  lis  pendens  in  his  action  to  reform  a  description  in 

his  mortgage  is  not  a  "  purchaser/'  nor  is  the  Us  pendens  a  "conveyance  " 

within  the  meaning  of  this  statute.    Baker  v.  Bartlett,  18  Mont.  446  (45 

'  Pac  Rep.  1084;  56  Am.  St.  Rep.  594). 

Sec.  753.  Nebraska.  (See  Vol.  II,  §  588;  Vol.  III.  §  642.) 
Applying  Comp.  Stat.  1895,  §  4108,  which  is  the  same  as  §  4340  set  out  on 
Vol.  II,  §  588,  it  is  held  that  a  prior  unrecorded  deed,  passing  the  legal 
title,  made  in  good  faith,  for  a  valuable  consideration,  will  take  prece- 
dence of  a  title  based  on  a  judicial  sale  made  under  an  attachment  of 
execution,  if  such  deed  be  recorded  before  the  evidence  of  the  title  based 
on  the  judicial  sale  is  recorded.  Sheasley  v.  Keens,  48  Neb.  67  (66  N.  W. 
Rep.  1010). 

Sec.  754.  Nevada.  (See  Vol.  II,  §  589.)  The  statute  is 
not  intended  to  impart  notice  other  than  to  subsequent  purchasers  and 
mortgagees.     WUson  v.  Wdson,  23  Nev.  267  (45  Pac.  Rep.  1009). 

Sec.  755.  North  Carolina.  (See  Vol.  II,  §  594;  Vol.  III,§ 
644;  Vol.  IV,  §  722).  Under  the  statute  a  grantee  who  takes  a  deed  under 
an  agreement  that  it  is  not  to  be  recorded  until  a  certain  mortgage  on  the 
premises  is  paid  takes  subject  to  a  lien  of  a  judgment  creditor  of  the 
grantor  whose  judgment  was  rendered  after  the  execution,  but  before  the 
recording  of  the  deed.  Board  of  Oom'rs  v.  Micks,  118  N.  C.  162  (24  S.  E. 
Rep.  729). 

Sec.  756.  North  Dakota.  Revised  Codes  1895,  §  3594,  con- 
tains the  same  provision  as  §3293  of  the  Compiled  Laws  of  Dakota  refer- 
red to  in  Volume  II,  §569. 

Sec,  757.  Oklahoma.  (See  Vol.  II,  §  597.)  "No  deed, 
mortgage,  contract,  bond,  lease  or  other  instrument  relating  to  real  estate, 
other  than  a  lease  for  a  period  not  exceeding  one  year  and  accompanied 
by  actual  possession,  shall  be  valid  as  against  third  persons  unless 
acknowledged  and  recorded  as  herein  provided;  except,  actual  notice  to 
such  third  persons  shall  be  equivalent  to  due  acknowledgment,  and 
recording."    Laws,  1897,  p.  94. 

Sec,  758.  Washlngrton.  (See  Vol.  11,  §  608.)  Section  1439, 
referred  to  in  Volume  II,  §  608,  now  reads,  "All  deeds,  mortgages,  and 
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assignments  of  mortgages*  shall  be  recorded  in  the  office  of  the  county 
auditor  of  the  county  where  the  land  is  situated,  and  shall  be  valid  as 
against  bona  fide  purchasers  from  the  date  of  their  filing  for  record  in  said 
office;  and  when  so  filed  shall  be  notice  to  all  the  world."    Law,  1897,  p.  5. 

Sec.  759.  Wisconsin.  (See  Vol.  II,  §  610;  Vol.  Ill, §648.) 
In  order  for  a  subsequent  purchaser  to  claim  any  benefit  of  §  2241,  the 
particular  conveyance  under  which  he  holds  must  be  recorded  before  the 
instrument  over  which  priority  is  claimed.  Butler  v.  Bank  of  Masteppa, 
94  Wis.  851  (68  N.  W.  Rep.  998). 
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Sec.  760.  Change  in  redemption  statute — Impairing 
obligation  of  contracts — Constitutional  law.  The  decision 
in  the  case  of  Beverly  v.  Barnitz^  55  Kan.  468  (42  Pac.  Rep. 
725;  49  Am.  St.  Rep.  257;  81  L.  R.  A.  74),  epitomized  in 
Vol.  IV,  §  728,  has  been  reversed  by  the  supreme  court  of  the 
United  States  which  holds  that  a  statute  which  authorizes  the 
redemption  of  property  sold  upon  foreclosure  of  a  mortgage, 
where  no  right  of  redemption  previously  existed,  or  which 
extends  the  period  of  redemption  beyond  the  time  formerly 
allowed,  cannot  constitutionally  apply  to  a  sale  under  a  mort- 
gage executed  before  its  passage.  Barnitzv,  Beverly^  103  U. 
S.  118.  The  same  is  held  by  the  supreme  court  of  Idaho, 
in  construing  Sess.  Laws,  1895,  p.  84.      Wilder  v.  Campbell^ 

Idaho  (48  Pac.  Rep.  677) .      The  original  ruling  of 

the  supreme  court  of  Kansas  was  adopted  by  the  supreme 
court  of  Montana  in  construing  Mont.  Act  July  1,  1895,  and 
by  the  supreme  court  of  Oregon  in  construing  Laws,  1895,  p. 
59.  Slate  v.  Gilliam,  18  Mont.  94  (44  Pac  Rep.  894 ;  81  L. 
R.  A,  721) ;  State  ex  rcl  German  Sav.  S  Z.  Soc.  v.  Sears^  29 
Ore.  680  (43  Pac.  Rep.  482).  But  since  the  decision  of  the 
United  States  supreme  court  these  cases  have  been  reversed. 
State  ex  rel  Thos.  Cruse  Sav,  Bank  v.  Gilliam,  18  Mont. 
94  (45  Pac.  Rep.  661 ;  88  L.  R.  A.  556)  ;  State  ex  rel  Ger. 
Sav.  d:  Z.  Soc.  v.  Scars,  29  Ore.  580  (46  Pac.  Rep.  785). 
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Sec.  761.  The  right  to  redeem  and  who  may  exer- 
cise it.  An  owner  exercising  his  right  to  redeem  land  acquires 
with  it  all  the  appurtenances,  rights,  preferences  and  privi- 
leges incident  to  the  land.  Hays  v.  Merchants*  Bank^  14 
Wash.  192  (44  Pac.  Rep.  187).  An  attorney  may  redeem 
for  his  client  who  has  the  right  to  redeem  without  consulting 
with  him  where  he  knows  that  it  is  his  client's  desire  to  have 
such   redemption   made.     Rogers   v.  Rogers^  Tenn. 

(85  S.  W.  Rep.  890).  The  right  of  a  junior  mortgagee  to 
maintain  an  equitable  action  to  redeem  from  a  senior  mort« 
gage  which  has  been  foreclosed  without  making  him  a  party 
is  not  lost  by  such  junior  mortgagee  purchasing  the  property 
at  his  own  foreclosure  sale  before  the  expiration  of  the  statu- 
tory time  to  redeem.  Mc  Cormlck  Harvesting'  Co.  v.  Llewel- 
lyn, 96  la.  745  (65  N.  W.  Rep.  412).  A  general  creditor  of 
a  deceased  person  whose  claim  has  been  allowed  against  the 
estate,  has  no  lien  upon  the  real  estate  of  the  deceased  which 
entitles  him  to  redeem  from  the  foreclosure  of  a  mortgage 
executed  by  the  deceased  in  his  lifetime,  although  the  statute 
(Minn.  Gen.  Stat.,  189i,  §  4509)  provides  that  **  the  allow- 
ance or  disallowance  of  any  claim  shall  have  the  same  force 
and  effect  as  a  judgment  for  or  against  the  estate."  Nelson 
V.  Rodgers,  65  Minn.  246  (63  N.  W.  Rep.  18).  Under  a 
statute  (Colo.  Gen.  Stat.,  §  1851)  giving  the  right  of  redemp- 
tion to  any  defendant ' '  whose  lands  or  tenements  s&all  be 
sold  by  virtue  of  any  execution,"  it  is  held  that  actual  owner- 
ship is  not  the  test  of  the  right  to  redeem  and  where  land  was 
sold  as  the  property  of  a  defendant  he  may  redeem  whether 
the  land  actually  belonged  to  him  or  not.     Floyd  v.  Sellers, 

Colo.   App.  (44  Pac.   Rep.   871).      A   mortgagor 

whose  equity  of  redemption  has  been  sold  on  execution  prior 
to  a  foreclosure  sale  under  the  mortgage  which  extinguished 
his  title  in  the  land,  may  redeem  from  the  execution  sale  in 
order  to  assert  his  rights  to  any  surplus  arising  from  the  fore- 
closure sale.  Da  Silva  v.  Turner,  166  Mass.  407  (44  N.  E. 
Rep.  582).  In  construing  Ind.  Rev.  Stat.  1894,  §  781,  which 
provides  that  any  person  having  a  undivided  interest  in  the 
property  sold  may  redeem  the  property  sold,  or  any  parcel  or 
parcels  sold  in  one  body,  and  "  shall  have  a  lien  on  the  several 
shares   of  the   other   owners   for   their  respective  shares   of 
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redemption  money,"  it  is  held  that  where  a  husband's  land 
has  been  purchased  at  an  execution  sale  by  his  judgment 
creditor,  and  his  wife  redeems  the  same  from  a  subsequent 
foreclosure  sale  made  under  a  prior  mortgage  in  the  execution 
of  which  she  joined,  the  two-thirds  interest  in  the  land  which 
the  judgment  creditor  acquired  could  be  charged  with  a  lien 
for  the  full  amount  of  the  redemption  money  paid  by  the  wife. 
Union  Nat.  Bank  v.  McConaha,  14  Ind.  A,pp.  82  (42  N.  E. 
Rep.  495).  The  Mississippi  statute,  Acts  1888,  p.  40,  does 
not  cut  off  the  right  of  an  infant  to  redeem  from  a  tax  sale 
within  one  year  after  attaining  his  majority,  Boddie  v.  Par- 
dee, 74  Miss.  18  (20  So.  Rep.  1). 

Sec.  762.     Redemption  by  judgment  creditors.     The 

purpose  for  which  a  judgment  creditor  is  permitted  to  redeem, 
limits  the  effect  of  his  redemption  to  a  revival  of  his  own 
judgment.  The  others  being  extinguished  by  the  sale  remain 
extinct,  notwithstanding  that  they  may  have  been  superior  to 
his  in  point  of  time.    Ployd  v.  Sellers ^         Colo.  App.  (44 

Pac.  Rep.  878).  A  junior  judgment  creditor  while  claiming 
title  to  his  debtor's  property  under  an  invalid  execution  sale 
made  by  him  may  redeem  from  a  prior  execution  sale  of  the 
property,  and  become  subrogated  to  the  rights  of  a  redeeming 
creditor,  upon  his  sale  being  set  aside.  Ind.  Rev.  Stat.  (1894), 
§  777,  -applied.  Mllhurn  v.  Phillips,  148  Ind.  93  (42  N.  E. 
Rep.  461).  A  judgment  creditor  who  conveys  land  previ- 
ously sold  upon  a  decree  foreclosing  a  mechanic's  lien  guar- 
anteeing the  title  to  his  vendee,  and  in  order  to  perfect  such 
title  purchases  the  outstanding  certificate  of  sale  and  causes 
the  same  to  be  transferred  to  his  vendee,  is  estopped  from 
redeeming  from  such  sale.  Keller  v.  Coman,  162  111.  117  (44 
N.  E,  Rep.  484).  Where  after  a  sale  was  set  aside  the  pur- 
chaser procured  an  order  from  the  court  making  the  same 
allowing  him  to  change  the  location  of  certain  buildings  for 
their  protection  and  directing  that  the  costs  thereof  be  charged 
against  the  property  and  at  a  subsequent  sale  thereof  the  pur- 
chaser buys  the  property  at  his  original  bid,  it  was  held  that 
other  lien  creditors  could  redeem  from  the  latter  sale  by  pay- 
ing the  amount  required  by  the  statute,  regardless  of  the 
charge  made  for  the  removal  of  such  buildings,  the  right  to 


588  EPITOME  OF  CASES.  §  762, 768 

redeem  being  a  statutory  right  and  the  court  having  no  power 
to  increase  or  lessen  the  burden  of  the  redemptioner.  Doer- 
hoefer  v.  Farrell,  29  Ore.  804  (45  Pac.  Rep.  797).  A  judg- 
ment creditor,  who,  by  purchase  at  a  sale  under  legal  process 
issuing  on  his  judgment,  has  succeeded  to  the  equity  of  redemp- 
tion of  the  judgment  debtor  and  mortgagor,  may  be  let  in  to 
redeem  from  a  prior  mortgage  sale,  at  which  the  mortgagee 
purchased  without  authority,  and  a  statute  of  limitation 
against  this  right  does  not  begin  to  run  until  the  creditor 
acquires  judgment.  Norton  v.  British' Afnerican  Mortgage 
Co,,  118  Ala,  110  (20  So.  Rep.  968).  Mill.  &  V.  Tenn.  Code, 
§  2950,  applied — advance  of  bid  by  a  purchasing  judgment 
creditor — redemption.     Rogers  v.  Rogers^         Tenn.  (85 

S.  W.  Rep.  890). 

Sec.  *  763.  Extinguishment  or  surrender  of  mort- 
gagor's right  to  redeem.  The  right  of  a  mortgagor  to 
redeem  is  not  extinguished  by  his  conveyance  of  the  land  to 
the  mortgagee  unless  such  conveyance  is  intended  as  a  pay- 
ment of  the  debt.  Robertson  v.  Wheeler,  162  111.  566  (44  N. 
E.  Rep.  870).  The  mortgagor  is  not  permitted  to  surrender  his 
right  of  redemption  beforehand,  even  by  a  stipulation  in  the 
mortgage  to  that  effect,  and  his  subsequent  release  of  this  right 
to  the  mortgagee  will  only  be  sustained  when  made  without 
fraud  on  the  part  of  the  latter  and  upon  his  payment  of  full 
value  therefor.  Bradbury  v.  Davenport,  114  Cal.  598  (46 
Pac.  Rep.  1062;  55  Am.  St.  92).  The  court  say  :  *'  It  is  well 
settled  that  the  mortgagor  is  not  allowed  to  renounce  before- 
hand his  privilege  of  redemption  ;  that,  while  generally  any 
one  may  renounce  any  privilege  or  surrender  any  right  he  has, 
an  exception  is  made  in  favor  of  debtors  who  have  mortgaged 
their  property,  for  the  reason  that  their  necessities  often  drive 
them  to  make  ruinous  concessions ;  that,  when  one  borrows 
money  upon  the  security  of  his  property,  he  is  not  allowed 
by  any  form  of  words  to  preclude  himself  from  redeeming 
(Jones,  Mortgage,  §§  251,  1045),  though  the  doctrine,  *once 
a  mortgage,  always  a  mortgage,'  does  not  apply  to  subsequent 
contracts.  Watson  v.  Edwards,  105  Cal.  70,  75  (88  Pac. 
Rep.  527,  528).  In  Peugh  v.  Davis,  96  U.  S.  882,  it  was 
held  that  an  equity  of  redemption  is  so  inseparably  connected 
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with  a  mortgage  that  it  cannot  be  waived  or  abandoned  by 
any  stipulation  of  the  parties  made  at  the  time,  even  if  em- 
bodied in  the  mortgage,  though  a  subsequent  release  of  the 
equity  of  redemption  may  undoubtedly  be  made  to  the  mort- 
gagee. As  to  such  release,  the  court,  by  Field,  J.,  said :  *  It 
must  appear  by  a  writing  importing  in  terms  a  transfer  of  the 
mortgagor's  interest,  or  such  facts  must  be  shown  as  will 
operate  to  estop  him  from  asserting  any  interest  in  the  prem- 
ises. The  release  must  also  be  for  a  consideration  which 
would  be  deemed  reasonable  if  the  transaction  were  between 
other  parties  dealing  in  similar  property  in  its  vicinity.  Any 
marked  undervaluation  of  the  property  in  the  price  paid  will 
vitiate  the  proceeding.'  In  relation  to  such  subsequent  agree- 
ment, Jones  in  his  valuable  work  on  mortgages  (§  251), says  : 
*  A  subsequent  agreement  that  what  was  originally  a  mortgage 
shall  be  regarded  as  an  absolute  conveyance  is  open  to  the 
same  objection  (that  is,  the  objection  to  such  agreement  in 
the  mortgage  itself),  and  will  not  be  sustained  unless  fairly 
made,  and  no  undue  advantage  is  taken  by  the  creditor.  The 
burden  is  therefore  upon  the  creditor  to  show  that  the  right  of 
redemption  was  given  up  deliberately,  and  for  an  adequate 
consideration.'  In  support  of  this  proposition,  the  author  cites, 
among  many  other  cases.  Villa  v.  Rodriguez^  12  Wall.  823, 
from  which  we  quote  the  following  passage  :  '  The  law  upon 
the  subject  of  the  right  to  redeem,  where  the  mortgagor 
has  conveyed  to  the  mortgagee  the  equity  of  redemption,  is 
well  settled.  It  is  characterized  by  a  jealous  and  salutary 
policy.  Principles  almost  as  stern  are  applied  as  those  which 
govern  where  a  sale  by  a  cestui  que  trust  to  his  trustee  is 
drawn  in  question.  To  give  validity  to  such  a  sale  by  a  mort- 
gagor, it  must  be  shown  that  the  conduct  of  the  mortgagee 
was,  in  all  things  fair  and  frank,  and  that  he  paid  for  the 
property  what  it  was  worth.  He  must  hold  out  no  delusive 
hopes.  He  must  exercise  no  undue  influence.  He  must  take 
no  advantage  of  the  fears  and  poverty  of  the  other  party. 
Any  indirection  or  obliquity  of  conduct  is  fatal  to  his  title. 
Every  doubt  will  be  resolved  against  him.  Where  confidential 
relations  and  the  means  of  oppression  exist,  the  scrutiny  is 
severer  than  in  cases  of  a  different  character.  The  form  of  the 
instrument   employed   is   immaterial.      That   the   mortgagor 


685  KPiTOMB  OF  CASBS.  §  768-765 

knowingly  surrendered,  and  never  intended  to  redeem,  is  of 
no  consequence.  If  there  is  vice  in  the  transaction,  the  law, 
while  it  will  secure  to  the  mortgagee  his  debt,  with  interest, 
will  compel  him  to  give  back  that  which  he  has  taken  with 
unclean  hands.  Public  policy,  sound  morals,  and  the  protec- 
tion due  to  those  whose  property  is  thus  involved,  require  that 
such  should  be  the  law.'  " 

Sec.  764.  Procedure.  Unless  the  officer  whose  duty 
it  is  to  receive  the  redemption  money  makes  some  objection  it 
may  be  paid  in  any  kind  of  money  of  standard  value,  although 
not  a  legal  tender.     Rogers  v.  Rogers^        Tenn.  (85  S. 

W.  Rep.  890).  Where  a  statute  (111.  Rev.  Stat.  ch.  77,  §§  18, 
19)  prescribes  the  mode  of  making  redemption,  it  is  held  that 
an  assignment  of  the  certificate  of  purchase  to  the  owner  of 
the  equity  of  redemption  by  the  person  who  purchased  the 
Unds  will  not  operate  as  a  redemption.  Keller  v.  Coman,  162 
111.117  (44  N.  E.  Rep.  484). 

Sec.  765.  Miscellaneous  notes.  The  equitable  right 
to  redeem  may  be  lost  by  laches.  Eastman  v.  JLittlefieldy  164 
111.  124  (45  N.  E.  Rep.  187)  ;  Cockrill  v.  Hutchinson,  135 
Mo.  67  (86  S.  W.  Rep.  875).  It  is  held  that  a  sale  of  real 
estate  made  in  a  proceeding  under  the  Illinois  statute  for  the 
winding  up  of  insolvent  corporations  is  properly  made  without 
redemption.  Blair  v.  Illinois  Steel  Co,,  159  111.  850  (42  N. 
E.  Rep.  895 ;  81  L.  R.  A.  269) .  A  deed  by  an  oflScer  exe- 
cuted in  pursuit  of  a  sale,  from  which  the  proper  steps  to 
redeem  have  already  been  taken,  is  void.  Phillips  v.  Hagart, 
118  Cal.  552  (45  Pac.  Rep.  848 ;  54  Am.  St.  Rep.  869).  One 
who  redeems  as  the  grantee  of  the  judgment  debtor  is  not  a 
"  redemptioner  "  within  the  meaning  of  that  term  as  used  in 
Cal.  Code  Civ.  Pro.,  §  701.  Phillips  v.  Hagart,  118  Cal. 
552  (45  Pac.  Rep.  848;  54  Am.  St.  Rep.  869).  The  time 
within  which  a  mortgagor  may  bring  an  action  to  redeem 
from  the  mortgagee  in  possession  begins  to  run  from  the  time 
the  mortgagee  goes  into  possession ;  and  the  limitation  upon 
suits  to  redeem,  adopted  by  analogy,  is  the  time  within  which 
an  action  to  foreclose  may  be  brought.  Bradley  v.  Norris, 
68  Minn.  156  (65  N.  W.  Rep.  857) ;  Backus  v.  Burke,  68 
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Minn.  272  (65  N.  W.  Rep.  459)  ;  Dorsey  v.  C<>«r«</,  49  Neb. 
443  (68  N.  W.  Rep.  645). 
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Sec*  766;  As  to  when  equity  will  reform  instru- 
ments. A  lessee  cannot  have  a  reformation  of  a  lease  in 
order  to  enforce  a  forfeiture  thereunder.     Morris  v.  Kettle^ 

N.  J.  Eq.  (84  Atl.  Rep.  876).    A  voluntary  deed  will 

not  be  reformed  except  upon  the  consent  of  the  parties  thereto. 
Shears  v.  West<yver^  110  Mich.  505  (68  N.  W.  Rep.  266). 
An  admitted  mistake  in  the  description  in  a  conveyance  of  a 
homestead,  otherwise  regular,  may  be  reformed.  Tillis  v. 
Smith,  108  Ala.  264  (19  So.  Rep.  874).  It  must  be  a  mis- 
take and  not  a  mere  act  of  carelessness.  Schmid  v.  Virginia 
Fire  d  M.  Ins.  Co.,        Tenn.  (87  S.   W.  Rep.  1018). 

In  a  recent,  well  considered  case,  the  authorities  are  collated 
and  reviewed  and  it  is  held  that  a  deed  may  be  reformed  even 
though  the  mistake  be  one  of  law  rather  than  fact.  Hancock 
V.  Dodd,        Tenn.  (86  S.  W.  Rep.  742).     Reformation 

which  would  create  a  void  instrument  will  not  be  decreed. 
Merchants^  £  Laborers*  Bldg.  Ass*n  v.  Scanlan,  144  Ind.  11 
(42  N.  E.  Rep.  1008).  The  right  of  grantee  to  have  an  admitted 
mistake  in  the  description  in  the  conveyance  to  him  corrected 
is  not  affected  by  the  existence  of  a  parol  agreement  between 
him  and  the  grantor  that  the  conveyance  should  operate  as  a 
mortgage;  nor  by  the  fact  that  such  grantee  represented  to 
his  grantor  that  the  conveyance  would  have  the  effect  of 
defeating  another  mortgage  upon  the  premises,  it  in  fact  having 
no  such  effect.  Tillis  v.  Smith,  108  Ala.  264  (19  So.  Rep. 
874).  For  cases  which  depend  upon  particular  facts  and 
illustrate  when  reformation  may  be  had,  see  Beall  v.  Martin, 
48  Neb.  479  (67  N.  W.  Rep.  438) ;  Fitchner  v.  Fidelity 
Mut.  Fire  Ass'n,         la.  (68  N.   W.  Rep.  710)  ;   John- 

son  V.  Wilson,  111  Mich.  114  (69  N.  W.  Rep.  149). 
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Sec.  767.  As  to  when  the  mistake  must  be  mutual. 
In  order  to  have  a  reformation  of  a  written  instrument  on  the 
ground  of  mistake,  in  the  absence  of  fraud,  the  mistake  must 
be  shown  to  have  been  mutual.  Trustee  St,  Clare  F.  Acad. 
V.  Delaware  Ins.  Co.,  98  Wis.  57  (66  N.  W.  Rep.  1140)  ; 
Green  v.  Stone,  54  N.  J.  L.  887  (34  Atl.  Rep.  1099;  55  Am. 
St.  Rep.  577).  When  a  mortgage  has  been  executed  without 
any  previous  agreement  between  the  parties  to  it  for  its  execu- 
tion or  as  to  what  lands  are  to  be  embraced,  the  mortgagee 
cannot  maintain  an  action  to  reform  it  by  including  other 
lands  in  it  lyhich  both  parties  intended  to  include  and  believed 
had  been  included  in  it,  neither  party  having  any  knowledge 
of  the  intent  or  belief  of  the  other.  Citizens^  Nat,  Bank  v. 
Judy,  146  Ind.  822  (48  N.  E.  Rep.  259). 

Sec.  768.  Reformation  of  mortgages.  The  fact  that 
a  mortgage  was  given  to  secure  a  pre-existing  debt  will  not 
defeat  an  action  to  correct  a  mutual  mistake  in  it  except  as 
against  subsequent  purchasers  without  notice.  Citizens'*  Nat. 
Bank  V.  Judy,  146  Ind.  322  (48  N.  E.  Rop.  259).  The 
£ourt  says  :  *  *  It  seems  clear  that  any  consideration  that  would 
support  a  mortgage  would  be  sufficient  to  entitle  the  mort- 
gagee to  maintain  an  action  to  correct  a  mutual  mistake  in  the 
same,  against  the  mortgagor  and  those  holding  under  him  as 
purchasers  with  notice  and  their  creditors.  Welton  v.  Tiz- 
zard,  15  la.  495;  Rhodes  \,  Outcalt,4B  Mo.  867;  Brocking 
v.  Straat,  17  Mo.  App.  296,  304 ;  Partridge  v.  Smith,  2  Biss. 
188,  187  (Fed.  Cas.  No.  10787) ;  Baker  v.  Pyatt,  108  Ind. 
61  (9  N.  E.  Rep.  112) ;  15  Am.  &  Eng.  Enc.  Law,  681,  note 
1 ;  1  Ping.  Chat.  Mortg.,  §  530."  Applying  Cal.  Civ.  Code, 
§  8399,  which  provides  that  *  *  when  through  fraud  or  a  mutual 
mistake  of  the  parties,  or  a  mistake  of  one  party  which  the 
other  at  the  time  knew  or  suspected,  a  written  instrument 
does  not  truly  express  the  intention  of  the  parties,  it  may  be 
revised  on  the  application  of  a  party  aggrieved,  so  as  to 
express  that  intention,  so  far  as  it  may  be  done  without  preju- 
dice to  the  rights  acquired  by  third  parties  in  good  faith  ,"  it 
is  held  that  a  mortgage  of  homestead  lands  duly  signed  and 
acknowledged  in  the  statutory  form  by  a  husband  and  wife, 
which  by  mistake  of  the  mortgagee  known  to  the  mortgagors 
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did  not  inclade  all  the  lands  they  had  agreed  to  mortgage, 
may  be  reformed  80  as  to  inclade  such  lands,  and  such  action 
can  not  be  objected  to  on  the  ground  that  the  mortgage  as 
reformed  would  be  a  conveyance  of  homestead  lands  nol^ 
acknowledged  by  the  wife  according  to  the  statute.  Temple, 
J.,  dissenting.  Stevens  v.  Holman^  112  Cal.  845  (44  Pac.  Rep. 
670;  58  Am.  St.  Rep.  216).  Equity  will  correct  a  mistake 
in  a  mortgage  whereby  property  intended  to  be  included 
therein  was  inadvertently  omitted,  even  after  the  mortgage  has 
been  foreclosed,  and  the  property  described  in  it  has  been 
levied  upon  and  sold  under  the  mortgage  fi.  fa. ;  and  after  such 
correction  the  lien  of  the  mortgage  on  the  omitted  property 
will  be  superior  in  dignity  to  that  of  a  judgment  obtained 
after  the  mortgage  was  originally  executed,  and  before  its 
reformation.  This  is  so,  although  the  judgment  was  founded 
upon  a  debt  in  the  contracting  of  which  by  the  debtor  creditor 
was  extended  to  hinfl  upon  the  faith  of  his  apparent  unincum- 
bered ownership  of  the  omitted  property.  Phillips  v.  iloquc' 
more,  96  Ga.  719  (28  S.  E.  Rep.  855). 

Sec.  769.  Reformation  of  conveyance  by  married 
Tvomen.  A  married  woman's  conveyance  which  is  defective 
because  the  statutory  mode  for  its  execution  has  not  been  com- 
plied with  cannot  be  reformed.  Cannon  v.  Beaty,  19  R.  I. 
524  (34  Atl.  Rep.  1111).  The  court  say:  "We  have  not 
been  referred  to  any  case,  and  we  have  found  none,  where  the 
deed  of  a  married  woman  of  property  subject  to  marital  rights, 
which  was  defective  in  omitting  compliance  with  a  statutory 
condition,  has  been  reformed  in  equity.  In  such  a  case  the 
power  to  convey  at  all  is  wholly  statutory,  and  so,  as  is  said 
by  Judge  Story  (1  Story,  Eq.  Jur.,  §  177),  *  equity  must  fol- 
low the  law,  be  the  consideration  ever  so  meritorious.'  Kerr, 
Fraud  and  M.  444  repeats  the  same  language  and  adds  :  *  It 
may  be  stated  as  generally  true  that  the  remedial  power  of 
equity  does  not  extend  to  the  supply  of  any  circumstances,  for 
the  want  of  which  the  legislature  has  declared  the  instrument 
void,  for  otherwise  equity  would  defeat  the  very  policy  of  leg- 
islative enactments.'  The  same  doctrine  is  stated  in  2  Pom. 
Eq.  Jur.,  §  884,  as  follows  :  •  The  defective  execution  of  stat- 
utory powers,   in  the  failure  to  comply  with  the  prescribed 
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requisites,  cannot  be  aided  by  equity.'  The  courts  have 
refused  to  reform  such  deeds  in  many  cases.  In  Martin  v. 
Dwelly^  6  Wend.  9  (21  Am.  Dec.  245),  the  question  is  fully 
discussed  in  the  court  of  errors  of  New  York.  In  Carr  v. 
Williams,  10  Ohio  805  (86  Am.  Dec.  87),  the  judge  deliver- 
ing the  opinion  says  :  ^  I  believe  no  case  can  be  found  where 
a  mistake  in  a  deed  of  a  married  woman  has  been  rectified 
against  her.'  Grapengether  v.  Fejcrvary^  9  la.  168  (74  Am. 
Dec.  886)  ;  Dickinson  v.  Glenney,  27  Conn.  104;  and  Geiiw 
Rose,  40  Md.  894,  are  to  the  same  effect."  Applying  1  Hills' 
Wash.  Code,  §  1410,  which  provides  that  "  contracts  may  be 
made  by  a  wife,  and  liabilities  incurred,  and  the  same  may  be 
enforced  by  or  against  her  to  the  same  extent  and  in  the  same 
manner  as  if  she  were  unmarried,"  it  is  held  that  a  mortgage 
by  a  married  woman  may  be  reformed  so  as  to  correct  a  mutual 
mistake  therein  concerning  the  description  of  the  property. 
Murdoch  v.  Leonard,  15  Wash.  142  (45  Pac.  Rep.  751). 

Sec.  770.  Rescission  instead  of  reformation.  Where, 
by  the  terms  of  an  executory  contract,  the  vendor  agreed  to  con- 
vey more  land  than  he  subsequently  conveyed  by  the  deed  made 
in  fulfillment  thereof,  and  the  executory  contract  expressed 
the  agreement  the  vendee  intended  to  make  and  supposed  he 
had  made,  and  the  deed  expressed  the  contract  the  vendor 
intended  to  make  and  supposed  he  had  made,  and  both  parties 
acted  in  good  faith  and  neither  did  anything  to  mislead  the 
other,  it  was  held  that  as  the  minds  of  the  parties  never  met, 
an  action  to  reform  the  deed  could  not  be  maintained  and  that 
the  only  equitable  action  which  could  be  maintained  is  one 
for  rescission.  Blancharel  v.  Patterson,  64  Minn.  454  (67 
N.  W.  Rep.  856).  The  court  say :  *'  Under  the  circumstances, 
rescission  is  the  only  equitable  relief  which  could  be  granted. 
2  Pom.  Eq.  Jur.,  §  870.  That  each  party  was  mistaken  as  to 
the  contract  he  thought  he  had  made,  when  each  thought  he 
was  making  a  different  contract  from  what  the  other  supposed 
he  was,  is  not  the  kind  of  mutual  mistake  which  equity  will 
reform.  *  Equity  has  jurisdiction  to  reform  written  instru- 
ments in  but  two  well-defined  cases:  (1)  Where  there  is  a 
mutual  mistake, — that  is,  where  there  has  been  a  meeting  of 
minds,  an  agreement  actually  entered  into,  but  the  contract^ 
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deed,  settlement,  or  other  instrument,  in  its  written  form  does 
not  express  what  was  really  intended  by  the  parties  thereto ; 
and  (2)  where  there  has  been  a  mistake  of  one  party  accom- 
panied by  fraud  or  other  inequitable  conduct  of  the  remaining 
parties.'  8  Pom.  Eq.  Jur.,  §  1876.  The  executory  contract 
is  merged  in  the  delivered  and  accepted  deed,  and  has  become 
functus  officio.  That  the  deed  differs  from  the  contract  as  to 
the  amount  of  land  conveyed  raises  no  presumption  that  the 
deed  does  not  express  the  last  or  real  intention  of  the  parties, 
and  it  requires  additional  evidence  to  make  out  a  case  for 
reforming  the  deed.  Whitney  v.  Smithy  83  Minn.  124  (22  N. 
W.  Rep.  181),  and  cases  cited." 

Sec.  771.  Who  may  maintain  an  action  for  reforma- 
tion. When  a  mistake  occurs  in  a  series  of  conveyances,  the 
last  vendee  may  have  the  deed  corrected.  Tillis  v.  Smith. 
108  Ala.  264  (19  So.  Rep.  874).  Citing,  Slachhurn  v.  Ran- 
dolph,  88  Ark.  119;  May  v.  Adams,  58  Vt.  74  (3  Atl.  187)  ; 
Greeley  v.  De  Cottes,  24  Fla.475  (5  So.  Rep.  239)  ;  Parker  v. 
Starr,  21  Neb.  680  (83  N.  W.  Rep.  424).  The  principal 
case  holds  that  this  principle  does  not  deprive  a  grantee,  who 
has  conveyed  to  another,  of  his  right  to  have  a  mistake  in  tb'^ 
conveyance  to  him  corrected.  A  deed  of  a  portion  of  an 
estate  in  common  made  by  one  cotenant,  which  on  account  of 
the  fraud  of  tlie  grantee  contains  a  misdescription,  may  be 
reformed  as  to  such  description  by  another  cotenant  injuriously 
affected  thereby,  although  he  was  not  a  party  to  such  deed, 
even  after  the  death  of  the  grantor  and  his  legal  representa- 
tives are  proper  parties  to  such  action.  Prater  v.  Bennett, 
98  Ga.  413  (25  S.  E.  Rep.  510). 

Sec.  772.  Complaint  —  Proof  necessary.  A  com- 
plaint to  reform  a  description  in  a  mortgage  sufficiently 
alleges  a  mutual  mistake  where  it  alleges  that  the  parties  to 
the  transaction  intended  that  the  mortgage  should  cover  cer- 
tain property,  but  *'that,  in  drawing  said  mortgage,  the 
description  recited  therein  was  erroneously  mentioned,"  and 
another  tract  of  land  described;  and  in  such  an  action  evi- 
dence that  the  defendants  received  the  rents  from,  had  insured 
in  their  own  names,  and  offered  to  effect  a  loan  thereon  and 
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to  convey,  the  property  which  the  plaintiff  alleges  should  have 
been  described  in  the  mortgage,  sufficiently  shows  that  they 
own  such  property.  Murdoch  v.  Leonard^  15  Wash.  142  (45 
Pac.  Rep.  751).  Purchase  money  notes  given  for  real  estate 
will  not  be  reformed  on  the  ground  of  a  mistake  unless  it  be 
clearly  and  satisfactorily  proved.  Donaldson  v.  Levine^  98 
Va.  472  (25  S.  E.  Rep.  541).  To  justify  the  reformation  of 
a  deed  executed,  delivered,  accepted,  and  acted  upon,  on  the 
ground  that  it  does  not  correctly  express  the  agreement  made 
by  the  parties,  the  proof  must  be  clear  and  convincing,,  and 
upon  testimony  that  it  is  unexceptional,  both  with  regard  to 
the  agreement  actually  made  by  the  parties  and  the  mutuality 
of  the  mistake  through  which  a  different  agreement  was  put 
in  the  deed.  Green  v.  Stone^  54  N.  J.  Eq.  887  (34  Atl.  Rep. 
1099;  55  Am.  St.  Rep.  577).  Reformation  of  an  instrument 
for  the  purpose  of  correcting  omissions  claimed  to  have  been 
made  by  mistake  cannot  be  had  where  the  parties  had  no 
knowledge  of  the  omitted  matters  at  the  time  the  instrument 
was  executed.  Moore  v.  Graves^  97  la.  4  (65  N.  W.  Rep. 
1008). 

In  a  recent  case  the  supreme  court  of  New  York  say : 
"  In  an  action  for  the  reformation  of  a  written  instrument 
upon  the  ground  of  mistake,  the  party  seeking  the  reformation 
must  prove  that  there  was  a  mistake  by  evidence  that  is  clear, 
positive  and  convincing.  It  is  to  be  presumed  that  the  writ- 
ten instrument  was  carefully  and  deliberately  prepared  and 
executed,  and  therefore  is  evidence  of  the  highest  character, 
and  will  be  regarded  as  expressing  the  intention  of  the  par- 
ties to  it  until  the  contrary  appears  in  the  most  satisfactory 
manner.  The  grade  and  degree  of  proof  required  to  entitle 
a  plaintiff  to  relief  of  this  character  has  been  many  times  con- 
sidered by  the  courts  of  England,  the  federal  and  the  various 
state  courts  of  the  United  States,  and  their  decisions  as  to  the 
nature  of  the  proof  requirea,  show  that  it  must  be  of  the 
most  substantial  and  convincing  character.' •  Christopher  d: 
T,  St.  R.  Co.  V.  Twenty-Third  St.  Ry.  Co.,  149  N.  Y.  51 
(43  N.  E.  Rep.  588).  Citing,  Ford  v.  Joyce,  78  N.  Y.  618 ; 
Meade  v.  Insurance  Co.,  04  N.  Y.  453;  Nevius  v.  Dunlap, 
83  N.  Y.  676 ;  White  v.  Williams,  48  Barb.  222 ;  Gillespie  v. 
Moon,  2  Johns,  Ch.  585   (8  Am.  Dec.  559)  ;  Boardman  v. 
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Davidson,  7  Abb.  Prac.  (N.  S.)  489;  Hilly.  Hill,  10  N.  Y. 
Wkly.  Dig.  289;  Little  v.  Webster,  (Sup.)  1  N.  Y.  Supp. 
815;  Southard  v.  Curley,  184  N.  Y.  148  (81  N.  E,  Rep. 
830;  16  L.  R.  A.  561);  Henkle  v.  Assurance  Co.^  1  Ves.  Sr. 
817 ;  Bold  v.  Hutchinson,  6  De  Gex,  M.  &  G.  558 ;  U.  S.  v. 
Munroe,  5  Mason  572  (Fed.  Cas.  No.  15,885)  ;  Coal  Co,  v. 
Doran,  142  U.  S.  417,  485  (12  Sup.  Ct.  Rep.  239)  ;  Coale  v. 
Merry  man,  85  Md.  882;  Lyman  v.  Little,  15  Vt.  576;  Miner 
V.  Hess,  47  111.  170 ;  Stockbridge  Iron  Co,  v.  Hudson  Iron 
Co.,  102  Mass.  45;  Newton  v.  Holley,  6  Wis.  592;  Linn  v. 
Barkcy,  7  Ind.  69;  Leitensdorfer  v.  Delphy,  15  Mo.  160  (55 
Am.  Dec.  187);  Jackson  v.  .1/a^c^,  21  Fla.  622;  Giles  v. 
Hunter,  103  N.  C.  194  (9  S.  E.  Rep  549)  ;  Busby  v.  Little- 
field,  ^1  N.  H.  198;  Fritzler  \.  Robinson,  70  Iowa  500  (81 
N.  W.  Rep.  61)  ;  Weidebusch  v.  Hartenstein,  12  W.  Va. 
760;  Ro-wley  v.  Flannelly,  80  N.  J.  Eq.  612;  Hinton  v. 
Insurance  Co,,  63  Ala.  488;  Muller  v.  Rhuman,  62  Ga.  882; 
Mosby  V.  Wall,  23  Miss.  81  (55  Am.  Dec.  71)  ;  Fessenden  v. 
Ockington,  74  Me.  123 ;  Bodwell  v.  Heaton,  40  Kan.  86  ( 18 
Pac.  Rep.  901 ;  Cox  v.  Woods,  67  Cal.  817  (7  Pac.  Rep.  722). 


RESULTING  TRUSTS. 


EPITOME  OP  CASES. 

Sec.   773.    Implied  trusts — Matters  ex  post  facto. 

No  trust  can  be  implied  in  favor  of  the  grantor  of  land  by  deed 
operating  under  the  statute  of  uses,  which  contains  the  usual 
declaration  of  uses  in  favor  of  the  grantee.  In  the  absence  of 
fraud  in  the  procuration  of  a  deed  of  conveyance  of  land,  fraud 
cannot  be  predicted  of  a  mere  refusal  of  a  grantee  to  perform 
a  parol  promise,  not  proven  by  any  writing,  to  hold  the  same 
in  trust  for  the  grantor.  Lovett  v.  Taylor,  54  N.  J.  Eq.  811 
(84  Atl.  Rep.  896).  The  court  say :  *'  The  trust  must  result 
from  the  facts  as  they  existed  at  the  date  of  the  transaction. 
It  cannot  arise  from  matters  ex  post  facto.  Cutler  v.  Tuttle, 
19  N.  J.  Eq.  549;  Tunnard  v.  Littell,  28  N.  J.  Eq.  264; 
Midmer  v.  Midmer's  ExWs,  26  N.  J.  Eq.  299;  Krauth  v. 
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Thtele,  45  N.  J.  Eq.  407  (18  Atl.  Rep.  851)  ;  WhitUy  v.  Ogle, 
47  N.  J.  Eq.  67  (20  Atl.  Rep.  284).  It  is  also  clear  that  the 
facts  and  circumstances  out  of  which  the  trust  arises  may  be 
proven  by  parol.  It  is  also  clear  that  it  must  arise  out  of  facts 
and  circumstances,  as  distinguished  from  a  mere  parol  promise 
or  contract.  Browne,  Stat.  Frauds,  §§  95, 499,  and  cases  cited ; 
3  Reed,  Stat.  Frauds,  §  899 ;  Montacute  v.  Maxwell^  1  P.  Wms. 
618,  where  Lord  Macclesfield  says  :  *  Where  there  is  no  fraud, 
only  relying  upon  the  honor,  word,  or  promise  of  the  defend- 
ant, the  statute  makes  those  premises  void.  Equity  will  not 
interfere.'  And  Mr.  Reed  (§  899)  says  that  'constructive 
trusts  never  arise  from  the  agreement  that  there  shall  be  such 
a  trust.'  And  the  supreme  court  of  Illinois,  in  Williams  v. 
Brown^  14  111.  200,  said  tersely:  *  No  contract  between  par- 
ties can  make  a  resulting  trust.'  And  Chancellor  Williamson, 
in  Baldwin  v.  Campjield^  8  N.  J.  Eq.  891,  at  page  892, 
declares  the  same  doctrine.  He  says  :  '  I  need  not  stop  here 
to  show  that  no  relief  can  be  afforded  upon  this  bill  upon  the 
ground  of  any  parol  agreement  between  the  parties.  Trusts 
are  express  and  implied  or  resulting  trusts.  An  express  trust 
must  be  in  writing.  A  resulting  trust  is  a  trust  which  is 
raised  or  created  by  the  act  or  construction  of  law.  A  trust 
created  by  the  act  of  the  parties  is  an  express  trust.'  This 
must  be  so  upon  principle,  and  to  hold  otherwise  is  to  disre- 
gard the  statute  of  frauds." 

Sec.  774.  Does  not  arise  out  of  an  oral  agreement  or 
inadequacy  of  consideration.  Where,  upon  the  purchase  of 
land  at  a  sheriff's  sale  by  two  parties  who  bid  jointly  and 
each  paid  one-half  of  the  price,  the  conveyance  was  executed 
to  one  alone  upon  an  oral  agreement  that  he  should  hold  it 
for  the  equal  benefit  of  himself  and  the  other,  it  was  held  that 
a  resulting  trust  in  the  land  arose  out  of  the  payment  of  the 
one-half  of  the  price  and  not  an  express  trust  depending  upon 
the  oral  agreement.  Tynan  v.  Warren^  54  N.  J.  Eq.  402 
(34  Atl.  Rep.  1005).  The  voluntary  conveyance  of  land  by 
the  heir  of  a  decedent  on  the  representation  that  it  was  neces-  * 
sary  in  order  to  settle  the  estate  without  litigation  and  upon 
the  reliance  of  the  grantee's  promise  that  he  would  pay  for 
the  same  or  reconvey  it  upon  the  settlement  of  the  estate, 
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does  not  create  a  resulting  trust.  Mayfield  v.  Forsyth^  164 
111.  82  (45  N.  E.  Rep.  408).  Where  a  deed  is  perfectly 
executed  and  is  intended  to  operate  at  once,  no  trust  will 
result  merely  from  the  want  or  inadequacy  of  consideration 
unless  the  attendant  circumstances  show  that  it  was  not 
intended  the  grantee  should  take  beneficially.  Morrell  v. 
Miller,         Ore.  (43  Pac.  Rep.  490).    Citing,  10  Am.  & 

Eng.  Ency.  Law,  56 ;  Philhrook  v.  Deland,  29  Me.  410. 

Sec.  775.  Trusts  arising  from  payment  of  purchase 
money.  Where  land  is  purchased  and  paid  for  by  one  per- 
son, and  the  conveyance  is  taken  to  another,  the  law  wll 
raise  by  implication  a  trust  for  the  benefit  of  the  former.  But 
if  the  person  in  whose  name  the  conveyance  is  taken  is  the 
wife  of  the  person  who  pays  the  purchase  money,  the  prima 
facie  presumption  is  that  a  gift  was  intended,  and  in  such 
case  no  resulting  trust  will  arise.  The  presumption  in  each 
case  is  one  of  fact,  as  to  intention,  and  not  of  law,  and  may 
be  rebutted  by  competent  evidence,  written  or  verbal,  direct 
or  circumstantial.  The  acts  and  declarations  of  the  husband 
which  accompany  the  transaction,  so  as  to  be  a  part  of  the  res 
gestae^  are  admissible  to  show  his  intention  in  making  the  gift 
or  settlement,  and  to  raise  a  resulting  trust.  But  the  prima 
facie  presumption  that  a  gift  was  intended  has  become  a  well- 
established  rule  of  property,  and  requires,  to  rebut  it,  clear 
and  convincing  evidence ;  otherwise  the  ownership  will  be 
left  where  the  conveyance  has  placed  it.  Deck  v.  Tahler^  41 
W.  Va.  882  (23  S.  E.  Rep.  721 ;  56  Am.  St.  Rep.  887).  One 
who  simply  lends  a  purchaser  money  with  which  to  pay  for 
land  acquires  no  interest  in  the   land.     Hitt  v.  Applerwhite, 

Miss.  (20    So.  Rep.  161).     An  enforcible  resulting 

trust  may  arise  in  favor  of  one  who  pays  deferred  payments  of 
the  purchase  price  under  an  agreement  with  the  original  pur- 
chaser that  the  party  making  such  payment  is  to  have  the  land 
on  account  thereof,  made  before  execution  of  the  conveyance. 
Moore  v.  Moore,  74  Miss.  59  (19  So.  Rep.  d58).  See  opinion 
for  extensive  collation  of  authority.  Where  one  partner  pur- 
chases real  property  with  partnership  assets  and  takes  the 
title  thereto  in  the  name  of  his  wife,  without  the  consent  of 
;he  other  partner,  a   trust  results  to  the  partnership  and  its 
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creditors.  Claflin  v.  Ambrose,  87  Fla.  78  (19  So.  Rep.  628). 
A  resulting  trust  will  not  be  enforced  in  favor  of  one  who  fur- 
nishes money  to  purchase  property  at  a  tax  sale  where  the 
effect  of  the  transaction  would  be  to  confer  title  on  the  claim- 
ant in  violation  of  the  trust  relations  sustained  by  him  to 
others.  Snider  v.  Udell  Woodenware  Co,,  74  Miss.  853  (20 
So.  Rep.  886).  Where,  in  a  purchase  of  land,  the  consider- 
ation is  paid  by  one,  and  the  conveyance  is  made  to  another, 
the  presumption  is  that  the  latter  holds  the  title  in  trust  for 
the  former.  But  this  presumption  is  not  conclusive.  It  may 
be  rebutted  by  evidence  which  satisfactorily  shows  that  it  was 
not  the  intention  of  either  party  that  the  beneficial  interest 
should  be  in  the  party  paying.  Zimmerman  v.  Barber,  176 
Pa.  St.  1  (34  AtU  Rep.  1002). 

Sec.  776.  Payment  of  purchase  money — Trust  in 
favor  of  vrife.  The  right  of  a  wife  to  enforce  a  resulting 
trust  in  lands  the  title  to  which  was  held  by  her  deceased  hus- 
band, on  account  of  her  payment  of  part  of  the  purchase  price 
is  prior  to  the  right  of  his  creditors,  where  she  has  acted  in 
good  faith  and  it  does  not  appear  that  they  were  induced  to 
give  credit  to  the  deceased  husband  by  any  act,  conduct  or 
admission  upon  her  part.  Murphy  v.  Clayton,  113  Cal.  153 
(45  Pac.  Rep.  267).  A  resulting  trust  does  not  arise  in  favor 
of  a  wife  who  turns  over  to  her  husband  money,  without  any 
agreement  as  to  its  investment,  which  he  subsequently  invests 
in  real  estate,  taking  title  in  his  own  name  but  representing  to 
her  that  he  had  invested  it  in  the  land  for  her.  Nashville 
Trust     Co.    V.   Lannom^s   Heirs,         Tenn.  (86   S.    W. 

Rep.  977).  Where  a  married  woman  purchased  real  estate 
and  caused  the  same  to  be  conveyed  to  her  brother,  upon  a 
mutual  understanding  between  all  the  parties  to  the  transac- 
tion, in  order  that  she  might  dispose  of  the  property  without 
the  control  of  her  husband,  a  trust  resulted  in  her  favor. 
Reeves V . Evans ,        N.  J.Eq.  (34  Atl.  Rep.477).  Where 

a  wife  permits  her  husband  to  invest  her  money  in  real  estate, 
the  titlo  to  which  he  takes  in  his  own  name  without  her  con- 
sent, even  though  he  does  so  innocently,  a  trust  results  in  her 
favor  which  may  be  established  by  parol  proof.  This  is  put 
upon  the  ground  that  *'  the  nominee  in  the  title  deeds  becomes 
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trustee  for  him  who  paid  the  money.  The  ownership  of  the 
money  which  purchased  draws  to  itself  the  beneficial  or  equit- 
able interest  in  the  estate.  And  such  equitable  title,  though 
resting  generally  in  parol  proof,  is  expressly  exempted  from 
the  statute  of  frauds  and  perjuries."  Lloyd  v.  Woods^  176 
Pa.  St  68  (34  Atl.  Rep.  926). 

Sec.  777.  Trust  in  favor  of  wife — Statute  construed. 
The  New  York  Revised  Statute  (8th  Ed.)  Vol.  4,  p.  2487,  § 
51,  provides,  *' Where  a  grant  for  a  valuable  consideration 
shall  be  made  to  one  person,  and  the  consideration  thereof 
shall  be  paid  by  another,  no  use  or  trust  shall  result  in  favor 
of  the  person  by  whom  such  payment  shall  be  made ;  but  the 
title  shall  vest  in  the  person  named  as  the  alienee  in  such  con- 
veyance, subject  only  to  the  provisions  of  the  next  section." 
Section  58  provides,  **The  provisions  of  the  preceding  fifty- 
first  section  shall  not  extend  to  cases  where  the  alienee  named 
In  the  conveyance  shall  have  taken  the  same  as  an  absolute 
conveyance  in  his  own  name  without  the  consent  or  knowl- 
edge of  the  person  paying  the  consideration,  or  where  such 
alienee,  in  violation  of  some  trust,  shall  have  purchased  the 
lands  so  conveyed  with  moneys  belonging  to  another  person." 
Construing  and  applying  this  statute  it  is  held  that  a  wife 
cannot  enforce  a  resulting  trust  in  land  conveyed  to  her  hus- 
band without  her  consent,  she  having  furnished  one-tenth  of 
the  purchase  price,  oti  an  agreement  that  the  land  should  be 
conveyed  to  her.  Schierloh  v.  Schierloh^  148  N.  Y.  103  (42 
N.  E.  Rep.  409).  The  court  say  :  *'  Conceding  that  there  was 
a  promise  on  the  part  of  the  husband  to  take  the  deed  in  the 
wife's  name,  it  was  a  promise  merely  ;  and,  in  taking  the  deed 
in  his  own  name,  he  may  have  violated  that  promise,  but  it 
was  not  in  violation  of  any  trust,  within  the  meaning  of  the 
statute.  The  exception  in  the  fifty-third  section  applies  in 
favor  of  a  person  who  pays  the  consideration.  That  means  the 
whole  consideration,  and  not,  as  in  this  case,  a  part  of  it.  The 
defendant  advances  less  than  the  tenth  part  of  the  considera- 
tion, and  yet  it  is  claimed  that  the  whole  equitable  estate 
vested  in  her.  The  payment  by  the  wife  of  a  part  of  the  con- 
sideration for  the  conveyance  to  the  husband  does  not  vest  in 
her  any  estate  in  the  land.     Niver  v.    Crane^  98  N.  Y.  40; 
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Lounshury  v.  Purdy^  18  N.  Y.  515 ;  Garfield  v.  Hatmakcr^ 
15  N.  Y.  477;  Sayrey.  Tawnsend,  15  Wend.  649;  White  y. 
Carpenter^  2  Paige  283.  It  may  be  that  in  cases  where  an 
aliquot  or  some  other  definite  part  of  the  consideration  has 
been  advanced,  the  parties  intending;  that  some  specific  inter- 
est shall  vest  in  the  person  paying  it,  or  in  proportion  to  the 
sum  paid,  there  might  be  a  resulting  trust  to  that  extent.  But 
in  this  case  no  such  question  arises,  since  the  defendant's 
claim  is  that  she  was  to  have  the  whole  estate  in  considera- 
tion of  the  sum  advanced,  and  she  does  not  claim  that  there 
was  any  intention  to  acquire  any  specific  part  of  the  property 
less  than  the  whole,  as  a  tenant  in  common  with  her  husband.'' 

Sec.  778.  Trusts  arising  out  of  fraud.  A  resulting 
trust,  on  account  of  fraud,  cannot  be  predicated  upon  the  mere 
refusal  of  the  trustee  to  execute  an  oral  express  trust  or  his 
denial  of  the  existence  of  such  trust.  Davis  v.  Stambaughy 
168  III.  557  (45  N.  E.  Rep.  170).  If  one  party  obtains  the 
legal  title  to  land  by  fraud  or  by  violation  of  a  fiduciary  rela- 
tion or  in  any  other  unconscientious  manner  so  that  he  may 
not  equitably  retain  it,  equity  will  impress  a  constructive  trust 
upon  the  property  in  favor  of  one  who  in  good  conscience  is 
entitled  to  it.  Ncster  v.  Gross,  66  Minn.  871  (69  N.  W. 
Rep.  89)  ;  Milnery.  Rucker,  112  Ala.  860  (20  So.  Rep.  510). 
When  trust  funds  are  invested  in  land  by  a  trustee,  and  the 
title  is  taken  in  his  own  name,  an  implied  trust  will  be  raised 
in  favor  of  the  cestui  que  trust.  If  such  funds  are  paid  in  pur- 
suance of  the  contract  of  purchase,  it  does  not  matter  whether 
they  were  paid  before,  at  the  time  of,  or  after  the  purchase. 
Where  a  rightful  trustee  turns  over  to  a  wrongful  trustee,  the 
trust  funds,  and  afterwards,  in  exchange  for  such  funds,  con- 
veys to  such  wrongful  trustee,  in  his  own  name,  a  tract  of  land, 
such  land  will  be  deemed  to  be  held  in  lieu  of  the  trust  funds 
for  the  benefit  of  the  cestui  que  trust.  Notice  of  a  prior  exist- 
ing trust,  received  by  a  subsequent  purchaser  before  the  pay- 
ment of  all  the  purchase  money,  although  it  be  secured  and 
the  conveyance  executed,  is  equivalent  to  notice  before  the 
contract  of  purchase,  in  so  far  as  the  legal  title  to  the  trust 
subject  is  concerned.  Wchh  v.  Bailey,  41  W.  Va.  468  (28  S. 
E.  Rep.  644).     In  order  to  establish  a  resulting  trust,  ex  maU 
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eficio^  the  evidence  should  be  clear,  explicit  and  unequivocal. 
Martin  v.  Baird,  175  Pa.  St.  540  (34  Atl.  Rep.  809).  Cit- 
ing,  Kistlcr's  Appeal,  78  Pa.  St.  898;  Kraft  v.  Smith,  117 
Pa.  St.  188  (11  Atl.  Rep.  870). 

Sec.  779.  Particular  cases — Sufficiency  of  proof.  A 
member  of  a  mercantile  partnership  who,  with  the  consent  of 
his  copartner,  uses  partnership  funds  for  the  improvement  of 
his  real  estate,  charging  himself  with  the  same  in  his  account 
with  the  partnership,  is  a  debtor  and  not  a  trustee  of  the  part- 
nership, as  to  such,  funds,  and  the  copartner  cannot  follows  the 
funds  and  have  it  declared  a  lien  on  the  improvements.  LaS" 
slter  v.  Stalnback,  119  N.  C.  108  (25  S.  E.  Rep.  726).  The 
Indiana  Rev  Stat.,  1881,  §  2969,  provides  that  "  no  trust  con- 
cerning lands  except  such  as  may  arise  by  implication  of  law 
shall  be  created,  unless  in  writing,  signed  by  the  party  creat- 
ing the  same."  Under  this  statute  it  is  held  that  where  land 
is  conveyed  to  one  of  two'co-sureties  for  indemnity  on  account 
of  the  suretyship,  upon  the  payment  of  the  debt  by  the  sure- 
ties, the  grantee  holds  the  security  in  trust  for  the  benefit  of 
himself  and  co-surety.  The  deed  is  in  the  nature  of  a  mort- 
gage and  the  trust  arises  by  implication  of  law.  Kelso  v. 
^c/5^,  16  Ind.  App.  615  (44  N.  E.  Rep.  1018).  To  estab- 
lish by  parol  evidence,  against  one  who  has  taken  the  legal 
title  to  lands  in  his  own  name  by  written  instrument, 
a  resulting  trust  in  favor  of  one  claiming  to  have  paid 
the  purchase  money,  it  may  be  shown  by  evidence  outside  of 
such  instrument  that  the  purchaser  was  acting  for  the  claim- 
ant, but  this  fact  must  be  established  beyond  reasonable  con- 
troversy by  clear,  definite,  unequivocable  and  conclusive  evi- 
dence ;  admissions  to  that  effect  by  the  alleged  trustee  will  be 
received  with  great  caution,  especially  after  his  death.  Cham- 
bers v.  Emery,  13  Utah  874  (45  Pac.  Rep.  192).  Proof  to 
establish  a  resulting  trust  must  be  clear  and  satisfactory  and 
show  that  the  trust  results  at  the  instant  the  title  to  the  prop- 
erty in  relation  to  which  the  trust  is  claimed  vests  in  the 
guarantee.  Maroney  v.  Maroney,  97  la.  711  (66  N.  W.  Rep. 
911).  Citing,  Jones  v.  Storms,  W  la.  269  (57  N.  W.  Rep. 
892)  ;  Richardson  v.  Haney,  76  la.  102  (40  N.  W.  Rep.  115) ; 
Koster  V.  Miller,   149  III.   195  (87  N.   E.  Rep.   46)  ;    Van 


649  BPITOMB  OF  CASBS.  §  779, 780 

Buskirky.  Van  Buskirk,  148  111.  9  (35  N.  E.  Rep.  884)  ;  1 
Perry  on  Trusts,  §  133.  For  cases  which  depend  upon  par- 
ticular facts  illustrating  what  proof  is  sufficient  to  establish  a 
trust,  see  In  re  Lau's  Estate,  176  Pa.  St.  100  (34  Atl.  Rep. 
969)  ;  Graham  v.  Selhte,  8  S.  Dak.  604  (67N..W.  Rep.  821)  ; 
Jones  V.  Nu^key,  4QS.  C.  198  (24  S.  E.  Rep.  178);  Riggan's 
Adm'r  v.  Riggan,  93  Va.  78  (24  S.  E.  Rep.  920). 


RIGHT  OF  WAY. 


BPITOMB  OP  CASBS. 

Sec.  780,  Grants  of  right  of  way — Construction  of 
same.  A  grant  of  a  franchise  by  a  city  to  a  company  for. the 
construction  of  a  street  railway  through  certain  streets  which 
contains  a  covenant  that  all  streets  through  which  the  tracks 
of  the  company  are  laid  shall  be  maintained  in  first-class  order 
between  the  tracks  and  two  feet  on  each  side  thereof,  does  not 
impose  on  the  company  the  additional  duty  of  elevating  the  en- 
tire surface  of  the  street  on  either  side  of  its  track  to  the  height  of 
its  road  bed.  State  v.  New  Orleans  Traction  Co,,  48  La.  567 
(19  So.  Rep.  565).  The  private  grants  of  a  right  of  way  to  a 
railroad  conveys  the  easement  subject  to  existing  inchoate 
interests  and  liens.  Farrav)  v. Nashville,  C.  <&.St.  L,  Ry.  Co,, 
109  Ala.  448  (20  So.  Rep.  803).  An  ordinance  granting  a 
railroad  company  the  right  to  enter  upon  and  construct  a  track 
through  a  public  street  does  not  operate  to  justify  wrongful 
acts  of  such  company  as  trespassers  prior  to  the  passage  of 
such  ordinance.  Southern  Cal,  Ry,  Co.  v.  Southern  Pac,  R, 
Co.  J         Cal.  (43  Pac.  Rep.  1123).     Where  the  consider- 

ation for  the  grant  of  a  right  of  way  is  the  construction  by  the 
railroad  of  a  transfer  track  for  the  special  use  of  the  land- 
owner, neither  the  company  nor  its  successor  will  be  permitted 
to  remove  such  transfer  track  or  materially  change  the  use  to 
which  it  is  put  without  the  consent  of  the  landowner.  The 
necessities  of  a  railroad  which  arise  subsequent  to  its  construc- 
tion, cannot  be  urged  as  a  reason  for  permitting  it  to  violate 
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a  contract  by  which  it  originally  obtained  its  right  of  way. 
Wysor  V.  Lake  Erie  d  W.  R.  Co.,  148  Ind.  6  (42  N.  E.  Rep. 
858).  Where  the  right  of  way  is  granted  upon  a  condition  it 
is  not  in  the  power  of  the  railroad  company  to  avoid  the  per- 
formance of  the  condition  by  a  subsequent  condemnation  of  a 
portion  of  the  land  included  in  the  grant.  In  such  cases  the 
rescission  of  the  contract  must  be  in  toto  if  at  all.  Semple  v. 
Cleveland  £  P.  R.  Co.,  172  Pa.  St.  869  (88  Atl.  Rep.  564). 

Sec.  781.  Condemnation  proceedings  —  Practice. 
The  right  of  eminent  domain  cannot  be  exercised  by  a  railroad 
corporation  with  respect  to  a  right  of  way,  when  it  is  already 
the  absolute  owner  of  the  land  included  therein ;  and  con- 
demnation proceedings,  had  under  such  circumstances,  are 
ineffective  against  a  mortgage  lien  placed  thereon  by  a  former 
owner.  Chicago,  K.  db  W,  Ry.  Co.  v.  Need,  2  Kan.  App. 
492  (48  Pac.  Rep.  997).  Article  9,  Ch.  28,  Comp.  Laws  1885, 
authorizing  real  estate  to  be  appropriated  for  the  use  of  the 
railroad  companies  for  right  of  way,  does  not  contravene  the 
provisions  of  §  4,  art.  12,  of  the  constitution  of  Kansas. 
Chicago,  K.  db  W.  R.  Co.  v.  Selders,  4  Kan.  App.  497  (44 
Pac.  Rep.  1012).  Iowa  Code,  Tit.  10,  Ch.  4,  §  1244,  construed 
and  applied — as  to  what  is  sufficient  to  give  commissioners 
jurisdiction  to  assess  damages.  Carlile  v.  Des  Moines  <&  K. 
C.  Ry.  Co.,  99  la.  845  (68  N.  W.  Rep.  784).  In  proceedings 
to  condemn  a  right  of  way  by  a  railroad  company,  it  has  the 
right  to  amend  the  instrument  of  appropriation  by  putting 
therein  the  stipulation  or  agreement  to  construct  proper  and 
sufficient  drainage  under  the  road  bed,  and  such  stipulations 
are  obligations  running  with  the  land  and  should  be  taken 
into  consideration  in  determining  the  damages.  Indiana,  /. 
i&  I.  Ry.  Co.  v.  Rinehart,  14  Ind.  App.  588  (48  N.  E.  Rep. 
238).  The  condemnation  of  a  right  of  way  for  a  railroad 
company,  and  the  appraisement  of  the  land  appropriated  for 
railroad  purposes,  and  the  assessment  of  damages  to  the 
residue  of  the  tract  of  land  from  which  it  is  taken,  and.  the 
money  deposited  in  the  county  treasury  in  accordance  with  the 
report  of  the  commissioners,  represent  the  whole  right  of  way 
and  interest  of  every  person  concerned  in  the  land ;  and  the 
money,  when  deposited  with  the  county  treasurer,  becomes. 
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in  law,  the  property  of  the  party  entitled  to  it,  and  is  subject 
to  disposal  by  a  court  having  jurisdiction  to  determine  the 
rightful  owner  thereto.  Chicago^  K.  £  W,  7?.  Co,  v.  SelderSy 
4  Kan.  App.  497  (44  Pac.  Rep.  1012). 

Sec.  782.  Condemnation  proceedings  —  Notice. 
Under  the  Missouri  statute  it  is  held  that  the  notice  of  the 
filing  of  the  report  of  the  commissioners  need  not  be  person- 
ally served  upon  the  land  owner  nor  need  it  contain  the  facts 
found  by  the  commissioners.  Leavenworth  J^er.  Ry,  db  B. 
Co.  V.  Atchison,  187  Mo.  218  (87  S.  W.  Rep.  918).  Con- 
demnation  proceedings  under  the  statutes  are  essentially  pro- 
ceedings in  reniy  and  when  commissioners  have  been  duly 
appointed  and  qualified,  and  given  notice  by  publication  that 
they  will  proceed,  Qt  a  given  time  and  place,  to  commence 
the  condemnation  of  a  right  of  way  for  a  railroad  company 
through  the  county,  it  is  the  duty  of  all  persons  owning  prop- 
erty that  is  liable  to  be  affected  by  such  appropriation  to  take 
notice  of  all  future  proceedings,  and  thereby  protect  their 
rights.  Chicago,  K.  £  W.  /?.  Co.  v.  Selders,  4  Kan.  App. 
497  (44  Pac.  Rep.  1012). 

Sec.  783.  Condemnation  proceedings — Waiver  of 
rights  by  land  o^vner.  The  land  owner  may  waive  his  right 
to  have  his  damages  assessed  by  a  jury  by  his  failure  to 
demand  a  jury  or  to  except  to  the  report  of  the  commissioners 
within  the  time  fixed  by  the  statute.  Leavenworth  Tcr,  £ 
B.  Co.  V.  Atchison,  187  Mo.  218  (87  S.  W.  Rep.  918).  Where 
condemnation  proceedings  have  been  conducted  in  strict  con- 
formity with  the  requirements  of  the  law,  and  compensation 
for  the  land  appropriated  as  right  of  way  has  been  secured  by 
the  deposit  of  money  with  the  county  treasurer  of  the  county 
where  the  land  is  situated,  and  the  owner  of  the  land  fails  to 
appeal  or  take  any  legal  action  in  the  matter  until  the  com- 
pletion and  operation  of  the  railroad,  she  is  then  estopped 
from  maintaining  an  action  in  ejectment  to  evict  the  railroad 
company  from  the  right  thus  acquired.  Chicago,  K.  <&  IV, 
R.  Co.  V.  Selders,  4  Kan.  App.  497  (44  Pac.  Rep.  1012). 

Sec.  784.  Abandonment  or  Tvaiver  by  railroad — Re- 
location of  line.     In  Pennsylvania  it  is  held  that   where  a 
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railroad  company  has  proceeded  under  the  statute  to  condemn 
the  right  of  way  and  has  obtained  possession  thereof  by  filing 
the  statutory  bond,  it  is  then  too  late  for  the  company  to  dis- 
continue its  condemnation  proceedings.  Fischer  v.  Catawissa 
R.  Co.,  175  Pa.  St.  554  (34  Atl,  Rep.  860).  A  railway  com- 
pany may  estop  itself  from  claiming  the  statutory  width  of  a 
right  of  way  by  electing  to  take  a  right  of  way  of  less  width. 
Joflin  d:  W,  Ry,  Co.  v,  Kansas  City,  Ft.  S,  <&  M,  Ry.  Co.^ 
135  Mo.  549  (37  S.  W.  Rep.  540).  Where  a  railroad  com- 
pany  has  located  and  constructed  its  road  under  a  special  charter 
giving  it  the  power  of  eminent  domain,  designating  the  gen- 
eral course  of  its  line  and  authorizing  a  survey  to  determine 
the  most  advantageous  route,  which  survey  was  duly  made 
and  recorded,  it  cannot  subsequently  exercise  the  right  of  emi- 
nent domain  for  the  purpose  of  relocating  its  right  of  way. 
Lusby  v.  Kansas  City,  M.  d  B.  R.  C7(?.,78  Miss.  860  (19  So. 
Rep.  289;  86  L.  R.  A/  510).  See  opinion  for  collation  and 
citation  of  numerous  authorities. 

Sec.  785.  Recovery  of  damages — Measure  of  dam- 
ages. Where  a  railroad  right  of  way  has  been  appropriated 
and  the  compensation  paid  and  the  road  constructed  upon  piles 
or  piers,  a  subsequent  filling  in  of  the  right  of  way  by  the  rail- 
road company  is  no  ground  for  a  reassessment  of  damages. 
Hummel  v.  Cumberland  Val,  R.  Co.^  175  Pa.  St.  537  (31: 
Atl.  Rep.  848).  Where  a  railroad  company  is  a  trespasser  it 
cannot  assert  the  statute  of  limitations  as  a  defense  against  aa 
action  for  damages  brought  under  Wis.  Rev.  Stat.,  g§  1846, 
1852.  TucJi^er  v.  Chicago,  St.  P,,  M,  £  O.  Ry.  Co.,  91  Wis. 
576  (65  N.  W.  Rep.  515).  The  right  to  recover  damages  on 
account  of  the  taking  of  a  right  of  way  by  a  railroad  company 
is  assignable  and  may  be  enforced  by  the  assignee.  Tucker  v. 
Chicago,  St,  P.,  M.  S  O.  Ry.  Co.,  91  Wis.  576  (65  N.  W. 
Rep.  515).  While  the  jury  should  not,  in  assessing  damages 
in  favor  of  a  property  owner  upon  the  appropriation  of  land 
for  right  of  way  purposes  by  a  railroad  company,  take  into 
consideration,  as  a  distinct  element  of  damage,  such  remote 
contingencies  as  the  frightening  of  horses  and  injury  to  per- 
sons and  property  by  passing  trains,  such  matters  are  proper 
subjects  of  inquiry  in  determining  to  what  extent  if  at  all,  the 
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value  of  the  property  in  question  has  been  impaired  by  the  • 
construction  and  operation  of  the  road.  Chicago^  B.  db  ^. 
R.  Co.  V.  Sha/er,  49  Neb.  25  (68  N.  W.  Rep.  842).  For 
cases  which  depend  upon  particular  facts  and  illustrate  the 
measure  of  damages  in  proceedings  for  the  condemnation  of  a 
right  of  way,  see  Sanitary  District  v.  Loughran^  160  111.  862 
(48  N.  E.  Rep.  859)  ;  Pittsburgh,  Ft.  W.  <&  C.  Ry.  Co.  v. 
Lyons,  159  111.  576  (43  N.  E.  Rep.  877) ;  Omaha,  H.  db  G.' 
Ry.  Co.  V.  Doney,  8  Kan.  App.  515  (48  Pac.  Rep.  881). 

Sec.  786.  Negligent  construction  of  road  under  law- 
ful authority — Present  and  prospective  damages.  A  rail- 
way company  that  has  constructed  its  road  under  lawful 
authority  creates  neither  an  abatable  public  nuisance  nor  a 
continuing  private  nuisance  by  failing  to  have  sufficient  space 
between  embankments,  or  by  means  of  culverts  for  the  pas- 
sage of  the  water  of  running  streams,  in  case  of  any  rise  in 
the  streams  that  might  reasonably  be  expected  ;  and  the  injury 
due  to  that  cause  may  be  compensated  for  by  the  assessment 
of  present  and  prospective  damages  in  a  single  action.  It  is 
the  legal  right  of  either  plaintiff  or  defendant  to  elect  to  have 
permanent  damages  assessed  in  such  an  action  upon  demand 
made  in  the  pleadings,  and  when  either  makes  the  demand 
the  judgment  may  be  pleaded  in  bar  of  any  subsequent  action. 
The  defendant  is  required  to  set  up  this  or  any  other  equity 
upon  which  it  relies,  as  well  as  to  prove  the  averment  on  the 
trial.  But  where  a  plaintiff  is  allowed,  without  objection,  to 
have  such  damage  apportioned,  the  judgment  is  not  a  bar,  and 
either  party  to  a  subsequent  suit  involving  the  same  question 
may  demand  that  both  present  and  prospective  damages  be 
assessed,  and  upon  proof  of  a  previous  partial  assessment  the 
jury  may  consider  that  fact  in  diminution  of  the  permanent 
damage.  The  measure  of  damage  is  the  difference  in  the 
value  of  the  plaintiff's  land  with  the  railway  constructed  as  it 
is  and  what  would  have  been  its  value  had  the  road  been 
skillfully  constructed.  Ridley  v.  Seaboard  d:  R.  R.  Co.,  118 
N.  C.  996  (24  S.  E.  Rep.  780). 

Sec.  787.  Appeals  in  condemnation  proceedings. 
Before  either  party  to  condemnation  proceedings  instituted  by 
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a  railway  corporation  in  the  exercise  of  the  power  of  eminent 
domain,  can  appeal  from  the  award  of  the  commissioners  to 
the  district  court,  a  bond  for  appeal  must  be  executed  to  the 
adverse  party;  and  the  further  proceedings  in  the  district? 
court  are  between  the  individual  land  owner,  on  the  one  side, 
and  thei  condemning  party,  on  the  other.  Where  several 
owners  of  separate  tracts  of  land  are  interested,  the  railway 
company  cannot,  by  a  single  appeal,  transfer  the  entire  proceed- 
ings to  the  district  court.  Missouri  Pac.  Ry.  Co.  v.  Gruendel^ 
8  Kan.  App.  58  (44  Pac.  Rep.  489).  A  party  cannot  appeal 
from  the  award  of  the  commissioners  in  condemnation  pro- 
ceedings, and  at  the  same  time  voluntarily  comply  with  the 
award,  or  accept  the  benefits  thereby  conferred.  Missouri 
Pac.  Ry.  Co.  v.  Gruendel,  8  Kan.  App.  58  (44  Pac.  Rep.  489). 

Sec.  788.  Use  of  right  of  way  by  land  owner — 
Adverse  possession.  Title  to  the  unfenced  portion  of  a  right 
of  way  may  be  acquired  by  twenty  years'  adverse  possession 
of  the  abutting  landowner.  Illinois  Cent,  /?.  Co,  v.  Moore^  160 
111.  9  (48  N.  E.  Rep.  864).  The  court  say :  **  A  continuous 
possession  of  twenty  years  under  claim  of  ownership,  and  hos- 
tile to  all  the  world,  is  a  complete  bar  to  all  rights  of  entry 
that  are  not  within  the  saving  clauses  of  the  statute,  and  it 
makes  no  difference  whether  such  right  of  entry  is  based  on  a 
fee-simple  title  to  the  land  or  on  an  easement,  provided,  only, 
the  actual  possession  of  the  land  is  hostile  to  such  title  or  ease- 
ment. The  general  rule  is  that  easements  acquired  by  deed 
are  not  lost  by  nonuser,  where  there  is  no  adverse  possession 
to  bar  the  right.  Kucken  v.  Voltz^  110  111.  264.  But  a  complete 
nonuser  of  an  easemenc  for  twenty  years,  with  possession  in 
another  that  is  inconsistent  with  or  adverse  to  the  right  of  such  - 
easement,  will  bar  the  easement.  City  of  Peoria  v.  Johnston^ 
56  111.  45;  Village  of  Winnetka  v.  Prouty,  107  111,  218; 
Railroad  Co.  v.  Houghton,  126  111.  288  (18  N.  E.  Rep.  801) ; 
Village  of  Auburn  v.  Goodwin,  128  111.  57  (21  N.  E.  Rep. 
212).  The  doctrine  is  that,  while  mere  nonuser  of  all  or  a 
part  of  a  railroad  location  or  right  of  way  does  not  defeat  or 
impair  the  right,  yet  the  adjoining  landowner  or  the  owner  of 
the  fee  may  obtain  title  or  regain  title  by  an  adverse  use  and 
occupancy  for  the  requisite  statutory  period,  where  the  con- 
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duct  of  the  railroad  company  has  been  such  as  to  indicate  its 
intention  to  abandon  the  whole  or  a  part  of  the  location  or 
right  of  way.  Pierce,  R.  R.  260;  2  Wood,  Ry.  Law,  §  240; 
Norton  v.  Railway  Co.,  9  Ch  Div.  628;  Id.  (Ct.  App.)  Ch. 
Div.  268.  Railroad  Co.  v.  Houghton,  126  111.  238  (18  N.  E. 
Rep.  801),  and  Railroad  Co.  v.  O'  Connor,!^  111.  550  (89  N. 
£.  Rep.  568),  are  decisions  of  this  court  to  the  same  effect. 
The  doctrine  of  those  cases  is  that  the  right  of  possession  that 
a  railroad  company  has  in  its  right  of  way,  whether  by  fee 
simple  title  or  as  an  easement,  is  exclusive,  and  that  this  is  so, 
as  to  such  easement,  on  account  of  the  peculiar  character  of 
the  easement ;  and  that,  where  the  grantor  of  the  railroad  com- 
pany, or  his  assigns,  has  subsequent  possession  of  all  or  a  part 
of  such  right  of  way  for  twenty  years  or  more,  by  fencing  and 
cultivating  it  along  with  the  rest  of  the  land,  and  during  which 
time  it  is  not  included  within  the  fences  of  the  railroad  com- 
pany, the  claim  of  right  of  way  will  be  barred  by  limitation.'* 

Sec.  789.  Specific  performance — Equitable  right — 
Laches — Subsequent  purchaser  vrith  notice.  In  case  a 
railroad  company  enters  into  an  agreement  with  the  owner  for 
the  purchase  of  certain  lands ;  takes  possession  of  such  lands : 
erects  an  embankment  thereon  20  feet  high,  with  an  arch  or 
culvert  over  a  highway  crossing  said  lands ;  lays  its  tracks  and 
runs  its  trains  over  said  embankment  and  culvert,  with  the 
knowledge  and  acquiescence  of  the  vendor  for  0 years,  and  his 
heirs  at  law  and  legal  personal  representatives  for  over  thirty 
years, — such  company,  having  been  in  open  and  notorious 
possession  of  the  premises  for  at  least  40  years,  is  entitled  to  q 
decree  of  specific  performance  against  one  who  took  title  f roni 
the  executor  of  the  vendor  to  said  company,  and  is  entitled  t< 
an  injunction  against  an  individual  or  a  private  corporatiot 
who  threatens  to  open  trenches  and  lay  iron  pipes  in  sucl 
highway,  where  such  highway  crosses  the  land  agreed  to  be 
conveyed.  Lapse  of  time  in  such  case  is  no  bar,  unless  the 
vendor  takes  steps  to  make  it  so.  Nor  can  any  one  claim  to 
be  a  bona  jide  purchaser.  Such  subsequent  purchaser  takes 
with.notice,  and  holds  the  legal  title  for  the  first  vendee,  who 
is  the  owner  of  the  equitable  title.  Penn.  R.  Co.  v.  U.  A'. 
Pipe-Line  Co.,        N.J.  Eq.  (88  Atl.  Rep.  809). 
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Sec.  700,     Highway  and  farm  crossings.     Where  a 
hridge  is  constructed  by  a  railroad  company  over  itr^  right  of 
way  as  a  part  of  the  public  highway,  and  to  effect  an  over- 
head crossing,  under  a  contract  with  the  municipality  that  the 
grade  crossing  shall  be  vacated,  such  bridge  belongs  to  the 
municipality  as  a  part  of  the  highway  and  not  to  the  railroad 
company.      Pennsylvania    R.    Co.  v.    Greensburg^  J,  £  P. 
St.  Ry,  Co.,  176  Pa.  St.  559  (85  Atl.  Rep.  122 ;  86  L.  R.  A. 
889).     An  ordinance  authorizing  the  crossing  of  the  streets  of 
a  city  by  the  tracks  of  a  railroad  company  confers  upon  the 
corporation  therein  named  no  exclusive  use  of  such  crossing, 
but  a  use  to  be  enjoyed  in  common  with  the  general  public. 
A  railroad  company  which  has  by  ordinance,  acquired  a  per- 
manent easement  in  the  streets  of  a  city,  is  not  entitled   to 
compensation  from  a  street-railway  company  as  a  condition  to 
the  crossing  of  its  tracks  by  the  latter,  under  a  grant  of  power 
from  the  city.      Chicago,  B.  &  ^.  R,  Co.  v.  Beatrice  Rapid 
Transit  £  P.  Co.,  47  Neb.  741    (66  N.  W.  Rep.  830).     As 
against  the  railroad  company,  a  public  highway  cannot   be 
established  across  its  right  of  way  without  having  obtained 
permission  from'  such  company,  or  by  having  acquired  the 
right  by  proper  condemnation  proceedings.     Until  such  high- 
way is  legally  established  the  railroad   company  cannot   be 
required  to  put  in  crossings  and  cattle  guards.     Illinois  Cent. 
R,  Co.  v.  Comm'rs  of  Highways,  161  111.  247  (43  N.  E.  Rep. 
1100).    Ala.  Const.,  art.  14,  §  21 ;  Code,  §  1582 ;  Acts  1892-93, 
p.  93;  Act  Feb.  18,  1891,  construed  and  applied— condemna- 
tion of  right  to  cross  another  railroad — appeal.     Memphis  dt 
C.  R.    Co.  V.  Hopkins,  108  Ala.  159  (18  So.  Rep.   845). 
Conn.  Gen.  Stat.,  §§  8489-8491,  relative  to  alterations  in  the 
location  of  a  highway  or  a  railroad  at  the  crossing  of  the  two, 
construed  and  applied.      Cullen  v.  New  Tork,  N.  H.  £  H.  R. 
Co.,  66  Conn.  211  (88  Atl.  Rep.  910).     Under  Wis.  Rev. 
Stat.,  §  1886,  requiring  every  corporation  constructing  a  railroad 
across  a  street  or  highway  to  restore  the  same  to  its  former 
condition,  it  is  held  that  this  requirement  applies  to  an  unused 
and  unopened  platted  street.      City  of  Racine  v.  Chicago  it 
N.  W.  Ry.  Co.,  ^2  Wis.  118  (65  N.  W.  Rep.  857);    The 
right  of  a  farm  crossing  may  be  reserved  in  a  deed  of  right  of 
way  and  its  location  mav  be  subsequentlv  chaneed  by  the  road 
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with  the  consent  of  the  owner  of  the  land  ;  but  a  new  location 
of  the  road  will  not  extinguish  the  right  of  a  private  crossing. 
Hamlin  v.  -A^.  T.  ,N.  H.d  H.  R.  Co,,  166  Mass.  462  (44  N. 
E.  Rep.  444). 

Sec.  701.  Railroad  crossings — Other  railroads^- 
Street  railways.  Where  a  railroad  by  its  charter  is  given 
power  to  cross,  intersect,  join,  or  unite  with  another  road,  it 
may,  in  order  to  enforce  such  right,  avail  itself  of  the  statutes 
providing  for  the  condemnation  of  right  of  way.  Mast  St.  Z. 
d  C.  Ry.  Co.  v.  Belleville  City  Ry  Co.,  159  111.  544  (42  N. 
E.  Rep.  974).  In  order  to  authorize  one  street-railway  com- 
pany to  occupy  the  tracks  of  another,  there  must  be  legislative 
permission  for  the  same  or  it  must  result  from  such  necessary 
implication  from  the  grant  that  an  abandonment  of  the  grant 
would  necessarily  result  from  the  non*-occupancy  of  the  road- 
bed of  the  street  railway  first  occupying  the  street.  Miller 
and  Breaux,  J  J.,  dissenting.  Crescent  City  R.  Co.  v.  New 
Orleans'^  C.  R.  Co.,  48  La.  866  (19  So.  Rep.  868).  Where 
the  plan  of  the  condemning  railway  company  for  the  crossing 
of  the  tracks  of  another  road  necessitates  a  temporary  inter- 
ference with  the  operation  of  the  latter,  but  does  not  prevent 
the  carrying  on  of  its  business  and  any  other  plai)  of  crossing 
would  entail  great  expense,  danger  and  delay,  the  condemn- 
ing road  will  be  permitted  to  execute  such  plan  under  the 
protection  of  an  injunction.  National  Docks  <t  N.  y.  y.  C. 
R.  Co.  V.  Pennsylvania  R.  Co.,  54  N.  J.  Eq.  142  (38  Atl. 
Rep.  860). 

Sec.  702.  Equitable  power  to  prevent  severance  of 
operating  railroad.  In  the  foreclosure  of  a  vendor's  lien 
against  a  vendee  who  has  permitted  the  construction  of  a  rail- 
road over  the  land,  a  court  of  equity  having  all  the  parties 
before  it  will  so  assess  damages  and  direct  payments  as  will  if 
possible  prevent  a  severance  of  an  operating  railroad,  it  appear- 
ing that  the  possession  of  the  road  was  not  tortious.  Finnell 
V.  Louisville  d  S.  R.  Co.,  99  Ky.  570  (86  S.  W.  Rep.  558). 
The  court  say  :  **  This  not  being  a  wrongful  entry  the  party 
is  not  in  the  light  of  a  trespasser,  as  in  the  case  of  Holloway 
V.  Railway  Co.,  reported  in  92  Ky.  244  (17  S.  W.  Rep.  572), 
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when  an  ejectment  was  maintained  because  of  the  wrongful 
entry ;  but  a  case  is  presented  in  a  court  of  equity,  where  an 
equitable  adjustment  becomes  necessary,  to  prevent  a  sale  of 
that  in  which  the  public  has  an  interest,  and  the  sacrifice  of 
the  property  of  the  appellee." 


RIPARIAN    OWNERS. 


PRIBWE  V.  WISCONSIN  STATE  LAND  A  IMPROVEMENT  CO. 

(93  Wis.  534.) 

Riparian  rights—Power  of  state  to  destroy.  A  legis- 
lature has  no  power,  under  the  guise  of  protecting  the  health,  to  destroy 
a  lake  and  the  riparian  rights  of  land  owners,  for  the  benefit  of  private 
parties. 

Sec.  793.  Facts  stated.  The  complaint  alleges,  in 
effect :  That  Muskego  Lake  is  situated  within  the  boundar- 
ies of  Waukesha  county,  and  is  a  natural  body  of  water,  and 
up  to  1891  was  about  four  and  one- half  miles  long  and  one 
and  one-half  miles  wide  (its  greatest  length  being  from  north 
to  south),  and  from  one  to  ten  feet  deep;  that  the  lake  was 
regularly  surveyed  and  meandered  by  the  United  States  prior 
to  the  admission  of  this  state  into  the  Union,  and  covered 
about  8,500  acres  of  land ;  that  long  prior  to  1891,  the  United 
States  patented  to  settlers  and  purchasers  the  lands  lying  in, 
about,  adjacent  to,  and  bordering  upon  that  lake,  together 
with  the  riparian  rights,  water  rights,  privileges,  and  ease- 
ments incident  to,  in  connection  with,  and  adjacent  to  said 
lake ;  that  the  lake,  at  all  times  prior  to  the  acts  complained 
of,  abounded  in  fish  and  game  in  great  quantities ;  that  it  was 
navigable  for  sail,  steam,  and  row  boats,  and  much  used  for 
business  and  pleasure ;  that  upon  the  northerly  side  a  large 
number  of  small  creeks  and  living  streams  of  water  flowed 
into  the  lake,  and  the  waters  in  the  lake  constantly  moved 
toward  the  south ;  that  at  the  southern  end  of  the  lake  was  an 
outlet,  which  emptied  into  Wind  Lake,  in  Racine  count}' ; 
that  ever  since  1875  the  plaintiff  has  been  and  is  now  the 
owner  in  fee-simple  and  in  possession  of  sixty-six  and  one  half 
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acres  of  land,  described,  adjacent  to  and  upon  the  north  side 
of  Lake  Muskego,  and  in  contact  with  the  waters  thereof, 
having  a  natural  frontage  line  upon  that  lake  of  about  100 
rods ;  that  during  that  period  he  has  been  and  now  is  engaged 
in  the  business  of  farming,  stock  raising,  and  maintaining  a 
club  house,  lodging  house,  and  resort,  with  boats  and  hunting 
and  fishing  tackle,  both  for  use  and  rent  upon  the  waters  of 
that  lake ;  that  the  plaintiff  had  erected  thereon  houses,  barns, 
stables,  fences,  and  other  improvements,  situated  near  to  and 
adjacent  to  the  lake  ;  that  the  lake,  prior  to  the  acts  complained 
of,  was  a  source  of  health,  pleasure,  and  profit  to  the  plaintiff 
and  his  guests,  and  the  public  in  general ;  that  the  plaintiff 
made  great  use  of  the  waters  of  the  lake,  and  of  the  riparian 
rights  belonging  to  and  forming  a  part  of  his  premises,  in  con- 
nection with  his  farm,  club  house,  dwelling  house,  boarding 
house,  etc. ;  that,  prior  to  the  acts  complained  of,  his  premises 
were  worth  90,000.  The  complaint  then  alleges  that,  since  the 
earliest  settlements  in  the  vicinity,  the  bottom  of  the  lake  has 
generally,  but  erroneously,  been  supposed  to  be  composed  of  a 
deep  layer  of  decayed  musk  or  vegetable  matter,  which  would 
become  productive  and  of  great  value  for  agricultural  purposes 
if  the  water  could  be  drained  therefrom ;  that  to  secure  such 
drainage,  and  the  title  to  and  possession  of  8,500  acres  of  the 
bed  of  the  lake,  many  schemes  have  been  at  various  times 
devised,  and  some  work  done  towards  carrying  out  the  same ; 
that  to  effect  such  purpose,  the  Muskego  Canal  Company  was 
incorporated  by  chapter  262,  Priv.  &  Loc.  Laws,  1854,  with 
power  and  authority  to  construct  and  maintain  a  canal  for  the 
purpose  of  draining  the  waters  of  Muskego  and  Wind  Lakes, 
in  the  counties  of  Waukesha  and  Racine,  into  the  Root  river 
or  its  tributaries,  and  to  connect  the  waters  of  adjoining  lakes 
with  the  waters  of  these  lakes,  and  to  drain  the  same,  thereby 
giving  the  incorporators  the  sole  and  exclusive  right  to  do  as 
therein  authorized ;  that  the  power  and  authority  so  given  was 
extended  by  chapter  498,  Priv.  &  Loc.  Laws,  1856,  to  January 
1,  1858;  that  by  chapter  198,  Priv.  and  Loc.  Laws,  1868,  sub- 
stantially  the  same  powers,  rights,  privileges,  and  reservations 
as  granted  to  the  Muskego  Canal  Company  were  attempted 
to  be  given  and  granted  to  James  Reynolds  and  others ;  that 
chapter  198,  Priv.  &  Loc.  Laws,  1868,  was  repealed  by  chap- 
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ter  826,  Priv.  &  Loc.  Laws,  1869.     It  is  then  alleged  that 
chapter  169,  Laws  1887,  entitled,  *'  An  act  to  provide  for  the 
drainage   and  reclamation   of  certain  lands  in   Racine   and 
Waukesha  counties,"  went  into  effect  April  2L,  1887,  and  pro- 
vided, in  effect,  that  when  over  fifteen  or  more  owners  of 
wet  or  overflowed  lands  lying  adjacent  to  any  one  or  more  of 
the  lakes  of  Wind,  Muskego,  and  Eagle  shall  be  of  the  opin- 
ion that  such  lands  will  be  benefitted  by  the  system  of  drain- 
age and  subject  to  the  assessment  therein  provided  and  who 
shall  be  of  the  opinion  that  the  public  health  and  welfare 
will  be  promoted  thereby,  shall  desire  to  institute  proceedings 
for  the  drainage  and  reclamation  of  lands  in  any  such  part  of 
either  of  said  counties,  either  by  constructing  extending,  open- 
ing, enlarging,  widening,  straightening,  or  deepening  water 
courses,  or  removing  natural  or  artificial  obstructions  there- 
from, or  by  permanently  lowering  the  ordinary  level  of  the 
water  in  any  or  all  of  said  lakes,  they  may  apply  to  the  cir- 
cuit court,  or  the  judge  thereof,  by  petition,  for  the  Institution 
[>{  such  proceedings  and  for  the  appointment  of  five  commis- 
fioners,  etc.,  giving  to  such  commissioners  certain  powers,  and 
prescribing  certain  things  to  be  done  by  them ;  that  such  pro- 
ceedings were  commenced  by  the  filing  of  a  petition  and  the 
Appointment  of  commissioners  in  October,  1887;  that  such 
commissioners  were  appointed  for  the  purpose  of  lowering  the 
v^ater  in  Muskego  Lake  4  feet,  and  to  widen  and  deepen  the 
river  between  Muskego  and  Wind  Lakes ;  that  during  1889 
And  1890  such  proceedings  were  had  by  said  commissioners 
that  the  plaintiff  was  assessed  for  benefits  to  be  derived  from 
iaid  system  of  drainage,  including  the  lands  which  this  plaintiff 
was  to  acquire  by  means  of  draining  the  water  in  said  lake 
from  his  front  line,  which  assessment  the  plaintiff  paid  ;  that 
during  said  years,  by  the  system  of  drainage  thus  adopted  and 
jarried  out,  the  level  of  Muskego  Lake  was  lowered  in  1890 
about  4^  feet  below  the  low-water  mark.     That  the  water  in 
that  lake  receded  from  its  ordinary  and  usual  level,  as  main- 
tained January  1,  1888,  upwardof  2  rods,  and  that  the  plaintiff 
acquired,  by  means  thereof,  under  such  proceeding,  upward  of 
4  acres,  and  his  line  of  lake  frontage  of  his  said  lands  was  by 
said  public  proceeding  changed  accordingly,  for  all  of  which 
he  was  assessed  and  paid  a  valuable  consideration ;   that  the 
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plaintiff  thereupon  laid  out  and  expended  large  sums  of  money 
upon  his  said  lands  in  order  to  reasonably  and  profitably  enjoy 
apd  use  the  same  for  farming  and  resort  purposes ;  that  the 
amount  of  profitable  and  remunerative  business  of  the  plaintiff 
constantly  increased  until  the  acts  herein  complained  of ;  that 
the  plaintiff  paid  such  assessments,  relying  upon  the  action  of 
the  commissioners  and  others  under  said  last-named  act  aa 
being  a  final  settlement  of  the  question  of  lowering  the  level 
of  Muskego  Lake ;  that  the  public  health  and  well  being  of  the 
communities  adjacent  to  Muskego  Lake  did  not  thereafter,  and 
never  have,  required  that  the  system  of  drainage  so  adopted 
and  carried  out  should  be  extended,  enlarged,  and  completed, 
so  as  to  drain  the  bed  and  bottom  of  said  lake.     The  com- 
plaint then  alleges  that  chapter  202,  Laws  1891,  entitled  *'  An 
act  granting  to  James  Reynolds,  his  heirs  and  assigns,  the 
right  to  complete  the  draining  of  certain  swamp,  wet  and 
overflowed  lands  in  the  counties  of  Waukesha  and  Racine  and 
to  confirm  his  title  thereto,"  went  into  effect  April  18,  1891. 
That  it  recited  certain  provisions  of  said  chapter  198,  Priv.  & 
Log.  Laws,   1868,  and  proceedings  under  said  chapter  169, 
Laws    1887}   and    contained,   among  others,   the    following 
recital :  '^  Whereas,  the  preservation  of  the  public  health,  an(^ 
the  well   being  of  the  communities   adjacent  to   said   lakes, 
imperatively  require  that  said  system  of  draining  should  be 
extended,  enlarged  and  completed  so  as  to  effectually  drain 
such  wet  and  overflowed  lands ;  "  that  twelve  days  after  the 
publication  of  that  act,  and  on  April  25,  1891,  James  Reynolds 
and  wife,  of  Illinois,  executed  and  delivered  to  the  defend- 
ant   company    a   certain   quitclaim    deed,   for   the    nominal 
consideration  of  $299,700  in  the  shares  of  the  capital  stock  of 
the  defendant,  at  their  par  value,  of  all  the  lands  within  the 
meander  lines   and   boundaries  of    Muskego   Lake   as   they 
existed  prior  to  January  1,  1888;  and,  further,  by  said  deed 
purported  to  grant  and  convey  the  lands  within  said  meander 
lines,  and  the  overflowed  lands  adjacent  thereto,  as  also  the 
lands  within  the  meander  lines  of  said  Wind  Lake ;  that  said 
deed  was  recorded  June  26,  1891 ;  that  ever  since  said  con- 
veyance the  defendant  has  claimed  to  hold  and  to  have  all  the 
rights,  privileges,  benefits,  and  obligations  thereby  attempted 
to  have  been  granted  and  conveyed;  that  in  the  summer  of 
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1801  the  defendant  commenced  the  prosecution  of  said  work 
and  drainage  for  the  sole  and  express  purpose  of  draining  the 
bed  of  the  said  lake,  and  acquiring  and  possessing  itself  of 
the  lands  under  the  waters  thereof ;  that  in  the  prosecution  of 
said  work  the  defendant,  from  time  to  time,  has  been  open- 
ing, extending,  and  deepening  the  ditches  and  drains  in  and 
about  said  lake,  with  the  purpose  and  intent  of  withdrawing 
all  of  the  water  from  said  lake  bed,  and  of  confining  the 
same  within  the  ditches  and  canals  constructed  by  it,  so  that 
the  said  lake  shall  be  entirely  destroyed;  that  the  waters  of 
the  lake   have  already  been  lowered  several  feet  from  the 
level  at  which  the  same  stood  prior  to  June  26,  1891 ;  that 
the  same  was  done  entirely  without  the  consent  or  approval 
of  the   plaintiff;    that   by  reason    of   the  destruction  of   the 
plaintifTs  water   rights   and    privileges,    so    unlawfully  and 
wrongfully  done  and  performed  by  the  defendant,  the  plaintiff 
has  suffered  and  is  suffering  great  and  irreparable  loss  and 
damage,  in  the  sum  of  $6,000 ;  that  the  defendant  now  pro- 
poses and  intends  a  still  further  drain  of  the  lake  to  withdraw 
the  waters   therefrom,  and  intends  to   and  will,  unless  re- 
strained, completely  drain  said  lake,  to  the  plaintiff's  great 
and  irreparable    loss    and   injury.      The    complaint   further 
alleges  that  the  said  public  drainage  proceedings  under  said 
last-named  chapter  are  being  subverted  from  the  alleged  pur- 
pose to  promote  the  public  health  and  public  weal,  into  a 
purely  private  and  speculative  purpose,  and  that  the  act  is 
wholly  unconstitutional  and  void,  and  all  proceedings  there- 
under by  the  defendant  are  wholly  unlawful;  that  the  defend- 
ant is  acting  in  violation  and  disregard  of  chapter  202,  Laws 
1891,  by  its  failure  to  give  a  bond  as  therein  required;  that 
the  bed  of  Muskego  Lake  is  composed  largely  of  muck  and 
vegetable  matter,  sand,  shells,  and  is  full  of  springs,  and  is 
so  soft  where  the  water  has  been  withdrawn  that  a  pole  can 
be  thrust  dow^n  from  fifteen  to  thirty  feet ;  that  if  the  bed  of 
the  lake  should  be  left  exposed  to  the  sun  and  rain,  as  a  great 
bog  or  marsh  it  would  never  be  productive  or  useful   for  any 
purpose,  but  would  be  a  fruitful  source  of  disease  and  malaria 
to  all  persons  living  in  the  vicinity  thereof,  and  of  great  dam- 
age and  injury  to  the  property  and  home  of  the  plaintiff;  that 
he  has  already  suffered  considerable  sickness  in  his  family,  and 
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has  been  put  to  a  considerable  expense  on  account  thereof, 
by  reason  of  the  prosecution  of  said  work  by  the  defendant, 
who  is  guilty  of  creating  a  great  and  continuing  nuisance, 
from  which  the  plaintiff  is  a  direct  sufferer ;  that  the  plaintiff 
has  already  suffered  great  loss  and  damage,  to  the  amount  of 
110,000,  for  which  he  prays  judgment,  and  for  a  perpetual 
injunction,  and  for  general  relief.  To  such  complaint  the 
defendant  demurred  on  the  grounds  that  the  court  had  no 
jurisdiction,  that  there  is  a  defect  of  parties  plaintiff,  that  causes 
of  action  have  been  improperly  united,  and  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
court  sustained  the  demurrer  upon  the  last  ground  stated,  but 
overruled  the  same  as  to  the  other  grounds  mentioned.  From 
that  part  of  the  order  sustaining  the  demurrer,  the  plaintiff 
appeals. 

Cassoday,  C.  J. 

Sec.  794.  Nature  of  riparian  rights — Power  of  state 
over.  Upon  the  facts  stated  it  must  be  admitted  that,  Janu- 
ary 1,  1888,  and  for  several  years  prior  thereto,  the  plaintiff 
was  the  owner  of  the  land  mentioned ;  that  the  same  extended 
to  the  lake  upon  the  north  side  or  shore  thereof ;  and  that  he 
had  a  natural  frontage  upon  the  lake  of  about  100  rods.  That 
being  so,  it  must  be  conceded  that,  during  that  time,  the 
plaintiff  owned  and  possessed  all  the  rights  and  privileges  in 
and  upon  that  lake  incident  to  such  riparian  proprietorship. 
It  has  repeatedly  been  held,  in  effect,  by  the  supreme  court 
of  the  United  States,  that  it  is  for  the  several  states  them- 
selves to  determine  to  what  waters  and  to  what  extent  the 
prerogative  of  the  state  shall  be  exercised  in  regulating  and 
controlling  the  shores  of  such  waters  and  the  lands  under 
them,  and  that,  if  any  state  determine  to  resign  to  riparian 
proprietors  rights  which  properly  belong  to  it  in  its  sovereign 
capacity,  it  is  not  for  others  to  raise  objections.  Barney  v. 
Keokuk,  94  U.  S.  838;  Hardin  v.  Jordan,  140  U,  S.  882  (11 
Sup.  Ct.  Rep.  808,  888)  ;  Kaukauna  Water  Power  Co.  v. 
Green  Bay  d:  Canal  Co,,  142  U.  S.  271,  272  (12  Sup.  Ct. 
Rep.  178) ;  Shively  v.  Bowlby,  152  U.  S.  45,  46  (14  Sup.  Ct. 
Rep.  548).  In  this  state  it  has  been  repeatedly  held  that  the 
riparian  proprietor  upon  navigable  lakes  and  ponds  takes  the 
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land  only  to  the  water's  edge,  but  that,  as  such  proprietor,  he 
has  the  exclusive  right  of  access  to  and  from  the  lake  in  front 
of  his  land,  and  of  building  piers  and  wharfs  there  in  aid  of 
navigation,  not  interfering  with  the  public  easement;  that 
such  private  rights  grow  out  of  his  title  to  the  land,  and  have 
a  pecuniary  value,  and  their  destruction  or  material  abridg- 
ment is  generally  an  injury,  entitling  him  to  redress.  Deki' 
plainew.  C.  <£  JV.  W,  /?.  Co.^  42  Wis.  214;  Boor  man  v. 
Sunnuchs,  42  Wis.  288;  Diedrich  v.  N.  JV.  rf /?.  Co.,  42 
Wis.  248;  Cohn  v.  Wausau  Boom  Co.,  47  Wis.  822  (2N.  W. 
Rep.  546)  ;  y.  S,  Keatar  Lumber  Co.  v.  St.  Croix  Boom 
Corf.,  72  Wis.  82  (88  N.  W.  Rep.  529)  ;  Janesville  v.  Car- 
penter,  77  Wis.  800  (46  N.  W.  Rep.  128)  ;  Land  Co.  v.  Bige- 
low,  84  Wis.  168,  164  (54  N.  W.  Rep.  496).  Thus  in  Cohn 
V.  Wausau  Boom  Co,,  supra,  Ryan,  C.  J.,  said:  **It  is 
settled  in  this  state  that  a  riparian  owner  on  navigable,  water 
may  construct  in  front  of  his  land^  in  shoal  water,  proper 
wharves,  piers,  and  booms  in  aid  of  navigation,  at  his  peril  of 
obstructing  it,  far  enough  to  reach  actually  navigable  water. 
This  is  properly  a  riparian  right,  resting  on  title  to  the  bank, 
and  not  upon  title  to  the  soil  under  the  water.  It  is  a  private 
right,  however,  resting,  in  the  absence  of  prohibition,  upon 
a  passive  or  implied  license  by  the  public,  is  subordinate  to  the 
public  use,  and  may  be  regulated  by  law."  See,  also,  I^ar- 
num  v.  Johnson,  62  Wis.  620  (22  N.  W.  Rep.  751).  Quite 
similar  language  of  Mr.  Justice  Orton  in  City  of  Janesville 
V.  Carpenter,  supra,  is  quoted  approvingly  by  Mr.  Justice 
Brown  in  Kaukauna  Water  Power  Co.  v.  Green  Bay  dk  M. 
Canal,  142  U.  S.  271,  272  (12  Sup.  Ct.  Rep.  178).  Certainly 
one  such  riparian  owner,  without  legislative  authority,  has  no 
legal  right  to  draw  the  water  from  such  lake,  to  the  injury  of 
other  such  riparian  proprietors  thereon.  Sampson  v.  Hoddi- 
nott,  87  E.  C.  L.  590;  Wilts  db  Berks  Canal  Nav.  Co.  v. 
Swindon  Water  Works  Co.,  9  Ch.  App.451;  S.  C.  L.  R.  7 
H.  L.  697;  Miner  v.  Gilmour,  12  Moore  P.  C.  156;  North 
Shore  R.  Co.  v.  Pion,  14  App.  Cas.  621;  Miller  v.  Afillcr, 
9  Pa.  St.  74;  Lawson  v.  Mowry,  52  Wis.  219  (9  N.  W.  Rep. 
280)  ;  Kimherly  £  Clark  Co.  v.  Hewitt,  79  Wis.  884  (48  N. 
W.  Rep.  878). 
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Sec.  705.  Constitutional  law — Power  of  state  to 
destroy  riparian  rights.  Assuming  that  the  state  had  ple- 
nary power  over  the  lake  in  question  and  the  land  beneath  its 
waters y  when  exercised  in  aid  of  commerce  or  any  other  legit- 
imate public  purpose,  yet  we  are  constrained  to  hold  that  it 
had  no -power  to  arbitrarily  take  away  or  destroy  such  rights 
of  the  plaintiff,  as  such  riparian  owner,  without  his  consent, 
and  without  compensation,  and  without  due  process  of  law, 
and  for  the  sole  purpose  of  benefitting  some  other  riparian 
owner,  or  for  any  other  mere  private  purpose.  Arimondv, 
Greenhay  d  M.  Canal  Co.y  81  Wis.  816  S.  C.  85  Wis.  41 ; 
Barden  v.  Portage,  79  Wis.  126  (48  N.  W.  Rep.  210)  ;  Cedar 
Lake  Hotel  Co,  v.  Cedar  Creek  Hydraulic  Co.,  79  Wis.  297 
(48  N.  W.  Rep.  871)  ;  Wisconsin  Water  Co.  v.  Winans,  85 
Wis.  89  (54  N.  W.  Rep.  1008)  ;  In  re  Theresa  Drainage 
Dist.,  90  Wis.  801  (68  N.  W.  Rep.  288)  ;  Grand  Rapids  v. 
Powers,  89  Mich.  94  (50  N.  W.  Rep.  661).  Such  having 
been  the  obvious  rights  of  the  plaintiff  as  such  riparian  owner 
of  the  shore  of  the  lake,  as  they  existed  January  1,  1888,  the 
question  recurs  whether  he  lost  such  right  by  reason  of  what 
was  thereafter,  and  prior  to  April  18,  1891,  done  under  chap- 
ter 169,  Laws  1887.  As  indicated  in  the  statement,  the  lake 
was,  during  that  period,  through  the  agency  of  the  commis- 
sioners, lowered  about  4^  feet  below  the  low  water  mark,  and 
by  virtue  thereof  the  plaintiff's  whole  shore  line  was  extended 
about  two  rods.  The  validity  of  that  act  is  not  before 
us  for  consideration ;  but,  from  what  is  before  us,  we  may 
fairly  assume  that  the  plaintiff  acquiesced  in  such  proceedings, 
since  he  paid  the  assessment  made  by  such  commissioners  by 
reason  of  the  benefits  he  so  acquired.  This  seems  to  imply 
that  he  was  the  owner  of  the  land  thus  uncovered  upon  his 
shore  line ;  and  we  find  nothing  to  the  contrary  in  the  allega- 
tions of  the  complaint,  nor  the  provisions  of  the  act  last  cited. 
It  was  not  the  case  of  reliction  or  accretion  by  slow  and  imper- 
ceptible degrees  from  natural  agencies.  Boorman  v.  Sun- 
nuchsy  42  Wis.  288.  Nor  was  it  the  case  of  reliction  by  avul- 
sion from  natural  agencies.  Nebraska  v.  Iowa,  143  U.  S.  859 
(12  Sup.  Ct.  Rep.  896).  But  it  was,  apparently,  the  drain- 
age of  low,  marshy  land,  and  the  lowering  of  the  lake  by  arti- 
ficial agencies,  for  the  benefit  of  riparian  owners,  including 
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the  plaintiff.  We  must  hold  that  the  plaintiff  did  not  thereby 
lose  his  rights  as  a  riparian  proprietor,  and  that  he  continued 
to  have  free  access  to  the  lake  in  front  of  his  premises ;  and 
especially  should  this  be  so  since  the  question  is  not  raised  by 
the  state  in  its  sovereign  capacity,  but  by  other  alleged  ripar- 
ian owners.  This  .is  obvious  from  the  federal  cases  cited. 
See,  also,  Boor  man  v.  Sunnuchsy  supra  \  y,  S,  Kcator 
Lumber  Co.  v.  St.  Croix  Boom  Corp.,  72  Wis.  98  (38  N. 
W.  Rep.  529).  It  follows  that  the  plaintiff*  was  still  such 
riparian  proprietor  when  chapter  202,  Laws  1891,  was 
enacted.  As  indicated  in  the  statement,  that  act  under* 
took  to  grant,  convey,  assign,  and  relinquish  to  James  Rey- 
nolds, his  heirs  and  assigns,  forever,  all  the  right,  title  and 
interest  of  the  state  in  and  to  all  lands  within  the  limits  or 
boundaries  of  Muskego  and  Wind  Lakes,  as  they  existed  or 
were  shown  by  the  low-water  mark  lines  prior  to  January  1, 
I8889  &Q<^  required  him  and  them  to  lower  the  then  present 
mean  level  of  the  waters  of  each  of  those  lakes  4^  feet  more, 
on  the  theory  that  the  preservation  of  the  public  health  and 
the  well-being  of  the  communities  adjacent  to  said  lakes  im- 
peratively required  that  such  system  of  drainage,  previously 
adopted,  should  be  extended,  enlarged,  and  completed,  so  as 
to  effectually  drain  such  wet  and  overflowed  lands.  The  act 
provided,  in  effect,  that  after  Reynolds,  his  heirs  and  assigns, 
should  receive,  from  sales  of  land  thus  uncovered  and  drained, 
all  expenses  incident  thereto,  then  out  of  the  first  net  avails 
of  such  sales  he  or  they  should  pay  back  50  per  centum  of  the 
assessments  which  had  thus  previously  been  paid  under  the 
act  of  1887 ;  and  the  act  further  provided,  in  effect,  that  noth- 
ing therein  should  be  ''  construed  to  defeat  or  impair  any  right 
of  action"  that  might  ''arise  to  recover  damages  caused  to 
any  person  or  property  by  carrying  out  the  provisions  of  that 
act."  Section  8.  Reynolds,  to  whom  such  important  rights 
were  thus  granted,  conveyed,  assigned,  and  relinquished,  was 
at  the  time,  as  alleged,  a  resident  of  Illinois.  About  the  time 
of  that  enactment  the  defendant  appears  to  have  been  incor- 
porated, under  the  laws  of  this  state,  "  for  the  purpose  of  pur- 
chasing, improving  and  selling  real  estate,  and  of  constructing 
canals,  ditches,  drains,  and  levees  for  agricultural  and  sani- 
tary draining,  or  mining  purposes,  for  the  creation  and  control 
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of  water  powers,  for  the  improvement  of  any  lakes  and  streams 
within  the  lands  owned  by  it,  and  the  stocking  of  said  lakes 
with  fishy  and  also  for  the  purpose  of  acquiring  the  rights  and 
assuming  the  duties  and  obligations,  if  any,  of  one  James 
Reynolds  in  and  to  such  rights,  duties,  and  obligations,  if  any, 
as  had  been  prior  thereto  granted  and  conveyed  to  said  James 
Reynolds  by  an  act  of  legislature  of  this  state.'*  As  indi- 
cated in  the  statement,  twelve  days  after  that  enactment  Rey- 
nolds and  wife  conveyed  all  that  he  thereby  acquired  to  the 
defendant.  The  purpose  of  incorporating  the  defendant, 
as  thus  alleged,  pretty  clearly  indicated  the  purpose  of 
the  enactment '  in  question.  The  manifest  purpose  of  both 
was  to  secure  speculative  advantage  and  pecuniary  gain 
to  private  parties.  Such  being  the  case,  the  act  in  ques- 
tion and  the  conveyance  from  Reynolds  and  wife  to  the 
defendant  both  come  within  the  condemnation  of  this  court,  as 
expressed  in  the  opinion  of  Mr.  Justice  Pinney,  wherein  it  is 
said :  "  In  Illinois  Cent.  H.  Co.  v.  Illinois^  146  U.  S.  887 
(13  Sup.  Ct  Rep.  1100),  it  was  held  among  other  things,  that 
*  riparian  rights  are  incident  to  riparian  ownership,  and  exist- 
ing with  it,  and  passing  with  the  transfer  of  the  land.  The 
land  must  not  only  be  contiguous  to  the  water,  but  in  contact 
with  it ;  that  proximity,  without  contact,  is  insufficient.  The 
riparian  right  attaches  to  land  on  the  border  of  navigable 
water,  without  any  declaration  to  that  eflFect  from  the  former 
owner,  and  its  designation  in  a  conveyance  by  him  would  be 
surplusage.'  •  *  *  It  is  plain  that  no  grant  by  the  state, 
for  purely  private  purposes,  of  such  lands,  could  operate  to 
impair  or  defeat  the  previously  acquired  rights  of  the  riparian 
owner ;  for  the  state  has  no  right  to  make  such  a  grant.  The 
right  which  the  state  holds  in  these  lands  is  in  virtue  of  its 
sovereignty,  and  intrust  for  the  public  purposes  of  navigation 
and  fishing.  The  state  has  no  proprietary  interest  in  them, 
and  cannot  abdicate  its  trust  in  relation  to  them,  and,  while  it 
may  make  a  grant  of  them  for  public  purposes,  it  may  not 
make  an  irrepealable  one  ;  and  any  attempted  grant  of  the  kind 
would  be  held,  if  not  absolutely  void  on  its  face,  as  subject  to 
revocation.  These  views  are  maintained  w^ith  clearness 
and  vigor  in  the  very  able  and  elaborate  opinion  of  the  court 
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in  the  case  last  cited."     McLennan  v.  Prentice^  85   Wis.  444 
(55N.  W.  Rep.  764). 

Certainly,  if  the  state  had  power,  by  the  act  in  question, 
to  convey  and  relinquish  to  "  James  Reynolds,  his  heirs  and 
assigns,  forever,"  and  hence  to  the  defendant, — a  private  cor- 
poration,«-all  its  right,  title  and  interest  in  and  to  all  lands 
lying  within  the  limits  of  Muskego  Lake,  then  it  may,  in  a 
similar  manner,  convey  and  relinquish  to  private  persons  or 
corporations,  all  such  right,  title  and  interest  in  and  to  every 
one  of  the  1,24D  lakes  in  Wisconsin.  Such  conveyance  and 
relinquishment  is  claimed  to  be  a  leg^itimate  exercise  of  the 
police  power  of  the  state ;  and  it  is  contended  that,  because 
the  act  asserts  that  such  system  of  drainage  is  required  for  the 
preservation  of  the  public  health,  the  same  is  conclusive  upon 
all  courts.  While  the  question  of  the  necessity,  expediency, 
or  propriety  of  taking  private  property  for  public  use  is  for 
the  legislative  department  of  the  government,  yet  the  question 
whether  a  particular  use  is  public  or  private  is  for  the  judicial 
department.  Wis.  Water  Co.  v.  Winans,  85  Wis.  89,  40  (54 
N.  W.  Rep.  1008),  and  authorities  there  cited.  In  Everett  v. 
Marquette^  58  Mich.  452  (19  N.  W.  Rep.  140),  in  considering 
the  question  whether  the  maintaining  of  a  particular  structure 
within  the  limits  of  the  street  constituted  a  public  nuisance, 
Cooley,  C.  J.,  said:  "While  the  city  council  is  entitled, 
under  its  supervisory  control  of  the  public  streets,  to  consider 
and  pass  upon  that  question  for  the  purpose  of  deciding  upon 
the  institution  of  legal  proceedings  for  abatement,  it  cannot 
make  itself  the  judge.  Maintaining  a  nuisance  is  a  public 
offense,  and  the  fact,  as  in  other  cases  of  alleged  criminality, 
is  to  be  tried  on  proper  accusation  and  in  the  regular  courts ." 
In  a  later  case  in  the  same  court,  it  was  held  that  '*  the  legis- 
lature has  no  power  to  authorize  a  municipality  to  make  that  a 
purpresture  or  nuisance  which  is  not  so  in  fact,  if,  by  so  doing, 
the  constitutional  rights  of  any  citizen  in  his  person  or  prop- 
erty are  infringed  or  destroyed  .'*  Grand  Rapids  v.  Powers^ 
89  Mich.  94  (50  N.  W.  Rep.  661).  See  Chicago,  M.  £  St. 
P,  Ry.  Co.  V.  Minnesota,  184  U.  S.  418  (10  Sup.  Ct.  Rep. 
402,  702)  ;  St.  Louis  £  S.  F.  Ry.  Co.  v.  Gill,  156  U.  S.  649 
(15  Sup.  Ct.  Rep.  484).  So  here,  upon  the  facts  alleged  in 
the  complaint,  the  legislature  had  no  power,  under  the  guise 
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of  legislating  for  the  public  health,  to  authorize  the  destruc- 
tion of  the  lake,  and  thereby  create  a  nuisance,  to  the  great 
injury  of  the  plaintiff  as  such  riparian  owner,  for  private  pur- 
poses, and  for  the  sole  benefit  of  private  parties.  We  must 
hold  that  the  complaint  states  a  cause  of  action.  {^By  the 
court) — That  portion  of  the  order  of  the  circuit  court  appealed 
from  is  reversed,  and  the  cause  is  remanded,  with  direction  to 
overrule  the  demurrer,  and  for  further  proceedings  according 
to  law. 

Note.  The  riparian  rights  of  the  lower  owners  of  land  upon  the 
bank  of  a  stream  are  property  such  as  cannot  be  taken  by  the  state  for 
even  a  public  use,  except  in  aid  of  navigation,  without  compensation  to 
the  owner,  and  cannot  be  taken  at  all  or  impaired  for  private  use.  Pat* 
ten  Paper  Co.  v.  Kaukauna  Water-Power  Co.,  90  Wis.  870  (61  N.  W.  Rep. 
1121;  63  N.  W.  Rep.  1019;  28  L.  R.  A.  443).  Citing,  Chapman  v.  OMtoeh 
d  M.  B.  Co.,  83  Wis.  629;  Delaplaine  v.  Chieago  <£  Jf.  W.  B.  Co.,  42  Wis. 
214  (24  Am.  Rep.  386);  JaneeviOe  v.  Carpenter,  77  Wis.  288  (8  L.  R.  A. 
808);  Atty-Oen.  v.  Eau  Claire,  37  Wis.  400-436;  Cole  v.  La  Orange,  113 
U.S.  1  (28  L.  ed.  896);  Kaukauna  Water  Power  Co.  v.  Qreen  Bay  d  M. 
Canal  Co.,  142  U.  S.  254, 272, 273  (35  L.  ed.  1004,  1010).  Riparian  rights 
are  property  rights  which  may  be  appropriated  to  a  public  use  under  the 
right  of  eminent  domain,  proper  provision  being  made  for  compensation 
for  the  taking.  Copper  v.  Williams,  4  Ohio,  253  (22  Am.  Dec.  745);  Cooper 
V.  WiUiams,  5  Ohio,  391  (24  Am.  Dec.  299);  Imx  v.  Haggin,  69  Cal.  255  (10 
Pac.  Rep.  674).  Water  rights  may  be  appropriated  for  railroad  purposes, 
Bigelow  v.  Draper,  6  N.  Dak.  152  (69  N.  W.  Rep.  570) ;  to  supply  a  village 
or  community  with  pure  water,  Hamor  v.  Bar  Harbor  Water  Co.,  78  Me. 
127  (3  Atl.  Rep.  40);  by  the  state  for  a  canal,  Co^er  v.  Williams,  4  Ohio, 
253  (32  Am.  Dec.  745).  Shutting  off  the  access  of  a  riparian  owner  to 
navigable  waters  by  construction  of  a  railroad  embankment  across  the 
water  front,  entitles  him  to  such  damages  as  he  may  thereby  sustain  unless 
he  has  granted  the  right  or  it  has  been  obtained  by  the  power  of  eminent 
domain.  Bumsey  v.  New  Fork  &  N.  E.  B.  Co.,  133  N.  Y.  79  (30  N.  E. 
Rep.  654;  28  Am.  St.  Rep.  600;  15  L..  R.  A.  618).  Overruling,  Oould  v. 
Hudson  Biver  B.  Co.,  6  N.  Y.  522.  The  right  of  each  navigator  of  a  pub- 
lic river  to  the  use  of  the  bank,  is  subject  to  the  sovereign  power  of 
eminept  domain,  by  the  exercise  of  which  power  any  particular  portion  of 
the  bank  may  be  appropriated  to  exclusive  use  as  a  ferry  or  other  landing, 
if  the  public  good  requires  it.  Mayor  of  Memphis  v.  Wright,  6  Yerger  497 
(27  Am.  Dec.  489).  Ground  between  high  and  low  water  mark  is  liable 
to  be  taken  for  public  use.  Balliet  v.  Commonwealth,  17  Pa.  St.  509  155 
Am.  Dec.  681).  

EPITOME  OF  CASES. 

Sec.  796.    Use  of  banks  and  vraters  of  stream.     In 

Michigan  it  is  held  that  the  fee  of  the  land  under  the  waters 
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of  Lake  Erie  belong  to  the  state,  subject  to  the  right  of  navi- 
gation and  that  the  state  may  make  a  valid  dedication  of  such 
land  as  a  public  hunting  ground  and  prohibit  the  destruction 
of  marine  vegetation  thereon.  People  v.  Sllherwood^  110  Michj 
810  (67  N.  W.  Rep.  1087 ;  82  L.  R.  A.  694).  The  owner  of 
the  uplands  cannot  exercise  his  easement  of  right  of  access  to  the 
channel  of  the  river  in  such  a  manner  as  to  prevent  other  par- 
ties to  whom  the  sovereign  has  granted  the  bed  of  the  river  or 
some  portion  of  it,  from  using  their  own  property  in  a  reason- 
able way.  The  rights  of  the  parties  in  these  respects  are 
governed  by  the  general  rules  of  law  applicable  to  easements 
and  servitudes.  The  riparian  owner  of  lands  above  an  inlet 
to  a  navigable  stream,  who  has  reasonable  means  of  access  to 
the  channel,  for  boats  which  the  inlets  in  its  natural  state  will 
float,  will  not  be  permitted  to  recover  damages  against  a  rail- 
road company  for  erecting  a  bridge  over  such  inlet,  simply 
because  it  will  prevent  access  of  larger  boats  to  the  river 
channel,  which  it  is  proposed  to  float  by  artificial  improve- 
ment of  the  channel.  Hedges  v.  West  Shore  R.  Co,y  150  N. 
Y.  150  (44  N.  E.  Rep.  691 ;  55  Am.  St.  Rep.  660). 

Sec.  797.  Riparian  rights  upon  non-navigable  lakes. 
In  the  case  of  Puller  v.  Shedd^  161  111.  462  (44  N.  E.  Rep. 
286;  52  Am.  St.  Rep.  880;  88  L.  R.  A.  146),  the  supreme 
court  of  Illinois  held  that  a  grantee  of  the  United  States  of 
land  bordering  on  a  non-navigable  lake,  large  or  small,  mean- 
dered in  the  original  survey,  takes  title  only  to  the  water's 
edge ;  that  as  such  riparian  owner  he  is  entitled  to  the  accre- 
tion to  his  land  formed  by  recession  of  the  waters,  and  he  can- 
not be  deprived  of  this,  or  his  other  riparian  rights,  by  a  sub- 
sequent survey  and  grant  by  the  government.  In  determining 
these  questions  the  court  holds  that  the  decisions  of  the  federal 
courts  do  not  bind  it.  See  opinion  for  exhaustive  collation  of 
authorities.  The  common  law  doctrine  relating  to  the  right 
of  a  riparian  proprietor  in  the  water  of  a  natural  stream,  and 
the  use  thereof,  has  never  obtained  in  Wyoming.  Meyer  v. 
Preston,  Wyo.  (44  Pac.  Rep.  845). 

Sec.  798.  Partition  of  water  rights  by  courts  of 
equity.     Equity  has  jurisdiction  to  make  partition  of  the  use 
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of  water  between  opposite  riparian  proprietors  when  neces^ 
sary  to  secure  an  equal  use  or  enjoyment  in  their  rights.  War- 
ren  v.  Westbrook  Mfg  Co,,  88  Me.  58  (88  Atl.  Rep.  665 ;  51 
Am.  St.  Rep.  872;  85  L.  R.  A.  888).  Citing,  Bardwelly. 
Ames,  22  Pick.  888 ;  BaUou  v.  Hopkinton,  4  Gray  824 ;  Lyon 
V.  McLaughlin,  82  Vt.  428 ;  Adams  v.  Manning,  48  Conn. 
477 ;  Burnham  v.  Kemfton,  44  N.  H.  78 ;  Lehigh  Valley  R. 
Co,  V.  Society  for  Establishing  Useful  Manufactures^  80  N. 
J.  Eq.  145;  F'rey  v.  Lowden,  70  Cal.  550  (11  Pac.  Rep.  838); 
Patten  Paper  Co.  v.  Kaukauna  Water ^Power  Co. ,  70  Wis. 
659(85N.  W.  Rep.  787);  Arthur  v.  Case,  1  Paige  447; 
Head  V.  Manufacturing  Co.,  118  U.  S.  9  (5  Sup.  Ct.  Rep. 
441)  ;  Lockwood  Mills  v.  Lawrence,  77  Me.  297  (52  Am.  Rep. 
768). 

Sec.  799.  Removing  ice  from  mill  pond.  The  lessee 
of  a  mill  dam  with  rights  of  flowage,  who  is  not  a  riparian 
proprietor  upon  the  mill  pond  cannot  maintain  trespass  for 
the  removal  of  ice  from  the  pond  which  does  not  diminish  his 
water  power.  Reysen  v.  Roate,  92  Wis.  548  (66  N.  W.  Rep. 
599).  The  court  say:  '*  It  is  settled  in  this  state  that  the  title 
to  the  bed  of  a  stream  is  in  the  riparian  owners,  whether  the 
stream  be  navigable  or  not.  Olson  v.  Merrill,  42  Wis.  208. 
Ice  which  forms  on  streams  or  ponds,  the  bed  of  which  is  the 
subject  of  private  ownership,  belongs  to  the  owner  of  such 
bed,  and  such  owner  may  maintain  trespass  for  its  removal. 
Gould,  Waters,  §  191,  and  authorities  cited ;  Bigeloiv  v.  Shaw, 
65  Mich.  841  (32  N.  W.  Rep.  800;  8  Am.  St.  Rep.  902)." 

Sec.  800.  Accretion  and  alluvian.  In  a  recent  case 
the  conflicting  authorities  are  collated  and  it  is  held  by  a 
divided  court,  that  where  the  land  of  a  riparian  owner  is 
gradually  washed  away  and  the  place  becomes  for  years  the 
bed  of  the  river,  the  owner  does  not  acquire  title  by  accretion 
to  new  land  subsequently  formed  within  his  original  boundar- 
ies unless  the  formation  began  at  high  water  mark.  Wallace 
V.  Driver,  61  Ark.  429  (88  S.  W.  Rep.  641 ;  81  L.  R.  A.  817). 
Only  such  land  as  may  be  added  to  the  original  grant  by  the 
regular  or  gradual  process  of  accretion  or  reliction  to  the  shore 
line  belongs  to  the  riparian  owner.     Perkins  v.  Adams,  182 
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Mo.  131  (88  S.  W.  Rep.  778) ;  Hahn  v.  Dawson,  184  Mo. 
581  (36  S.  W.  Rep.  238) ;  Crandall  v.  Smith,  184  Mo.  633 
(36  S.  W.  Rep.  612).  A  riparian  owner  is  entitled  to  allu- 
vial accumulation  adjacent  to  and  within  the  extended  bound 
ary  line  of  his  lands.  McCaman  v.  Stagg,  2  Kan.  App.  479 
(48  Pac.  Rep.  86).  Citing,  New  Orleans  v.  £/".  5.,  10  Peterc 
662. 

Sec.  801.  Diversion  or  pollution  of  vraters.  The  fact 
that  an  obstruction  in  a  navigable  stream  is  a  matter  of  pub* 
lie  concern  does  not  prevent  the  maintenance  of  an  action  by 
a  person  whose  private  interests  are  affected  thereby,  to  pro- 
tect such  interests.  Carl  v.  West  Aberdeen  Land  <^  Im- 
provement Co.,  18  Wash.  St.  616  (48  Pac.  Rep.  890).  Where 
the  diversion  or  pollution  of  flowing  water  is  the  direct  cause 
of  damage  to  a  riparian  owner,  his  recovery  therefor  cannot 
be  defeated  by  the  fact  that  other  causes  over  which  the 
defendant  had  no  control  aggravated  the  damages.  Cline  v. 
Baker,  118  N.  C.  780  (24  S.  E.  Rep.  516).  An  injunction 
will  lie  to  prevent  the  diversion  of  a  stream  to  the  injury  of 
the  lower  riparian  owner,  even  though  the  diversion  be  for 
the  purpose  of  irrigation,  it  appearing  that  the  volume  of 
water  furnished  by  the  stream  was  only  sufficient  to  sustain  the 
stock  of  the  riparian  owners  and  for  ordinary  domestic  uses. 
Mastenhrook  v.  Alger,  110  Mich.  414  (68  N.  W.  Rep.  218). 
The  operation  of  a  factory  which  pollutes  a  running  stream  to 
the  injury  of  a  riparian  owner  may  be  enjoined.  Middlestadt 
V.  Waupaca  Starch  d:  Potato  Co.,  98  Wis.  1  (66  N.  W.  Rep. 
713).  The  court  say  :  '*  It  is  too  well  settled  to  need  discus- 
sion at  this  time  that  a  riparian  owner  of  property  is  entitled 
to  have  the  water  of  the  stream  flow  to  and  through  or  by  his 
land  in  its  natural  purity,  and  that  anything  done  which  so 
pollutes  such  water  as  to  impair  its  value  for  the  purposes  for 
which  it  is  ordinarily  used  by  persons  so  circumstanced,  caus- 
ing offensive  odors  to  arise  therefrom,  and  injuriously  affect- 
ing the  beneficial  enjoyment  of  adjoining  property,  may  be 
restrained  at  the  suit  of  the  injured  party;  and  neither  dis- 
tance from  the  source  of  pollution,  nor  public  convenience, 
nor  difficulty  in  avoiding  the  trouble  can  either  justify  or  excuse 
the  wrong  ;  nor  is  actual  pecuniary  loss  necessary  in  order  that 


678  EPITOME   OF   CASES.  §  801, 802 

an  action  may  be  maintained  to  restrain  it.  The  doctrine  of 
equity  applies  that,  where  there  is  no  adequate  remedy  at  law, 
and  there  is  an  appreciable  injury  to  a  right,  though  no  actual 
damage  in  the  sense  of  ascertainable  pecuniary  loss  can  be 
shown,  an  action  lies  for  damages  against  the  person  respon- 
sible for  the  wrong,  and  to  restrain  its  continuance,  and  nom- 
inal damages  will  be  presumed  to  sustain  the  action." 


SPECIFIC  PERFORMANCE. 


EPITOME  OF  CASES. 

Sec.  802.    As  to  the  right  of  specific  performance. 

An  action  by  a  vendee  for  specific  performance  will  not  be 
defeated  because  he  is  unable  to  allege  definitely  whether  or 
not  one  of  the  notes  to  be  given  for  deferred  payment  was 
ever  executed,  or  when  the  same  was  to  be  paid,  the  amount 
due  being  ascertainable  from  the  contract.     Peck  v.  Ashurst^ 
108  Ala.  429  (19  So.  Rep.  781).     Where  a  contract  for  the 
sale  of  land  is  entire,  specific  performance  for  the  conveyance 
of  a  portion  of  the  land  upon  the  payment  of  a  portion  of  the 
purchase  money  cannot  be  enforced.     Neuforth  v.  Hall^  6 
Kan.  App.  726  (46  Pac.  Rep.  982).     Specific  performance 
will  not  be  decreed  where  it  would  deprive  innocent  third 
parties  of  their  after  acquired  rights  in  the  property.     Owen 
V.   McNally  118  Cal.  444  (45  Pac.  Rep.  710;  88  L.  R.  A. 
869).     One  who  would  seek  the  specific  performance  of  a 
contract  must  not  be  guilty  of  laches ;   he  cannot  delay  and 
speculate  upon  the  chances  of  his  bargain  being  advantageous 
or  otherwise.     Darling  v.  Gumming^  92  Va,  521  (23  S.  E. 
Rep.  880).     A   vendor   may   maintain   an   equitable   action 
against  a  vendee  for  specific  performance  of  a  contract  for  the 
sale  and  conveyance  of  lands  which  he  agrees  to  convey  to  the 
vendee,  and  the  latter  merely  agrees  to  pay  a  certain  sum  as 
the  price.     Since  the  latter  may,  by  a  suit  in  equity,  compel 
the  execution  and  delivery  of  a  deed  of  the  premises,  the  ven- 
dor may  also,  by  a  similar  equitable  action,  enforce  the  under- 
taking of  the  vendee,   although  the  substantial  part  of  his 
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relief  is  the  recovery  of  the  money.  Gates  v.  Parmly^  93 
Wis.  294  (66  N.  W.  Rep.  253) .  The  right  of  specific  perform- 
ance by  a  decree  of  a  court  of  equity  rests  in  judicial  discre- 
tion and  may  be  granted  or  withheld  upon  a  consideration  of 
all  the  circumstances  and  in  a  proper  exercise  of  such  discre- 
tion. Such  a  decree  will  not  be  granted  in  favor  of  a  grantor 
when  the  title  he  avers  is  not  good  and  marketable.  McPher- 
son  V.  Schade,  149  N.  Y.  16  (43  N.  E.  Rep.  527).  Where  a 
serious  doubt  exists  in  the  mind  of  the  chancellor  as  to  the 
intention  of  the  parties  to  a  contract  for  the  sale  of  land,  he 
will  not  decree  its  specific  performance.  Reilly  v.  Gautschi^ 
174  Pa.  St.  80  (84  Atl.  Rep.  576).  In  order  to  entitle  a  pur- 
chaser to  demand  a  deed  and  maintain  a  bill  for  specific  per- 
formance, it  is  sufficient  that  he  is  ready  and  oflfers  to  pay  any 
sum  that  may  be  found  to  be  due  and  still  unpaid  and  to  com- 
ply with  the  contract  on  his  part.  Afonson  v.  Bragdon^  159 
111.  61  (42  N;  E.  Rep,  883).  Specific  performance  of  a  con- 
tract cannot  be  had  where  the  contract  cannot  be  specifically 
enforced  against  all  the  parties,  Krause  v.  KrauSj  162  111. 
828  (44N.  E.  Rep.  736). 

Sec.  803,  Requisites  of  the  contract  sought  to  be 
enforced.  The  contract,  in  order  to  be  enforced  specifically, 
must  be  certain,  definite,  equal  and  fair  and  sufiliciently  pre- 
cise to  obviate  misunderstanding  as  to  its  import.  If  it  be 
wanting  in  these  qualities  ^  court  of  equity  will  decline  to 
specifically  enforce  it  and  will  leave  the  party  to  his  remedy 
at  law  if  there  be  any.     Henley  v.Hefferron^        Va.  (24 

S.  E.  Rep.  235).  Citing,  2  Minor  Inst.  786,  787.  One  who 
while  negotiating  by  correspondence  for  the  sale  of  property, 
conveys  to  his  wife  and  subsequently  accepts  an  offer  from  his 
correspondent,  and  after  record  of  the  deed,  has  not  made  a 
contract  which  can  be  specifically  enforced  against  the  wife  in 
the  absence  of  proof  of  authority  from  her  to  make  or  accept 
the  offer.  Brawn  v.  Lapham,  22  Colo.  264  (44  Pac.  Rep. 
504).  A  mere  unaccepted  offer  cannot  be  the  basis  of  an 
action  for  specific  performance.  Smith  v.  Bateman^  8  Colo. 
App.  836  (46  Pac.  Rep.  213).  It  is  held  that  the  whole  con- 
sideration need  not  be  recited  in  a  contract  for  the  sale  of 
land  in   order  to   warrant  specific  performance.      Kellcy  v. 
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7%uiy^         Mo.  (87  S.    W,  Rep,  516).      A  contract 

claimed  to  have  been  made  by  correspondence  between  the 
parties  will  not  be  specifically  enforced  where  it  appears  that 
some  of  its  terms  and  conditions  have  not  been  fully  agreed 
upon  by  both  parties.  Virginia  Hot  Springs  Co.  v.  Har^ 
rison,  98  Va.  569  (25  S.  E.  Rep.  888).  No  contract  for  the 
sale  and  purchase  of  land  can  be  enforced  by  decree  of  specific 
performance  unless  it  is  mutual  in  its  character,  and  certain  in 
Its  terms.  Heiland  v.  Ertel^  4  Kan.  App.  516  (44  Pac. 
Rep.  1005). 

Sec,  804.  By  holder  of  a  title  bond.  One  who  holds 
a  bond  for  a  deed  conditioned  upon  payment  of  the  purchase 
price  and  who  has  also  obtained  title  to  the  promissory  note 
executed  to  secure  the  payment  of  the  same  purchase  money, 
may  maintain  a  suit  for  specific  performance  against  the 
holder  of  the  legal  title  to  the  land.  Fuller  v.  Bradley^  160 
111.  51  (48  N.  E.  Rep.  782).  The  court  say  :  "  In  contracts 
for  the  sale  of  land,  the  doctrine  in  equiity  is  that,^from  the 
time  of  the  contract,  the  vendor,  as  to  the  land,  becomes  a 
trustee  for  the  vendee,  and  the  vendee,  as  to  the  purchase 
money,  a  trustee  for  the  vendor,  who  has  a  lien  upon  the  land 
therefor.  In  equity,  the  vendor  is  treated  as  the  owner  of  the 
money,  and  is  deemed  to  stand  seised  of  the  land  for  the  bene- 
fit of  the  purchaser."  Citing,  Story,  Eq.  Jur.  |§  789,  790; 
Lombard  v.  Congregation^  64  111.  477 ;  Baldwin  v.  Pool^  74 
111.  97 ;  Sutherland  v.  Goodnow^  108  111.  528  (48  Am.  Rep. 
560)  ;  Robinson  v.  Appleton,  124  111.  276  (15  N.  E.  Rep.  761)  ; 
Kerr  v.  Day,  14  Pa.  St.  114  (58  Am.  Dec.  526)  ;  Sparks  v. 
Hcssy  15  Cal.  186;  Dorsey  v.  Hall,  7  Neb.  460;  Church  v. 
Smith,  89  Wis.  492. 

Sec.  805.  As  against  a  subsequent  purchaser. 
Where  a  vendor  who  has  made  a  valid  contract  to  sell  and 
convey  land,  subsequently  sells  and  conveys  to  another  pur* 
chaser  and  such  purchaser  has  notice  of  the  prior  equity  of 
the  first  purchaser,  he  takes  the  place  of  the  grantor  and  is 
bound  to  do  that  which  he  was  bound  in  equity  to  do.  Such 
a  purchaser  can  be  compelled  specifically  to  perform  the 
agreement  by  conveying  the  land  in  the  same  manner  and  to 
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the  same  extent  as  the  grantor  would  have  been  compelled  to 
do  had  he  retained  the  legal  title.  Brinton  v.  Scully  N. 
J.  £q.  >  (85  AtU  Rep.  848).  All  persons  who  subsequent 
to  a  contract  of  sale,  derive  from  or  through  the  vendor  any 
interest  in  the  land  which  is  the  subject-matter  of  such  con- 
tract, with  notice  thereof,  are  bound  to  perform  the  same  to 
the  same  extent  that  the  original  vendor  would  be  bound  if  he 
had  still  retained  the  title  in  himself.  Tate  v.  Pcnsacola^  G. 
Z.  i&  Devp.  Co.,  87  Fla.  489  (20  So.  Rep.  542 ;  58  Am.  St. 
Rep.  251). 

Sec.  806.  Particular  cases.  Where  a  vendor  makes 
and  delivers  a  written  proposition  to  sell  under  seal,  condi- 
tioned upon  its  acceptance  within  ten  days,  and  four  days 
later  notifies  the  vendee  that  he  withdraws  such  a  proposition, 
to  which  notice  the  vendee  gives  no  attention  but  within  the 
ten  days  accepts  the  proposition  in  writing,  the  vendee  will 
be  entitled  to  specific  performance.  O^Brlen  v.  Boland^  166 
Mass.  481  (44  N.  £.  Rep.  602).  Even  where  a  married  woman 
cannot  bind  herself  to  convey  her  land  by  a  title  bond,  it  i& 
held  that  if  she  has  executed  a  bond  for  title  to  real  estate  and 
is  willing  and  pfTers  to  convey,  the  purchaser  will  not  be 
relieved.  Mullens  v.  Big  Creek  Gap  C.  it  /.  C^.,  Tenn. 
(85  S.  W.  Rep.  489*).  A  will  revoked  by  the  subsequent 
marriage  of  the  testator  cannot  be  specifically  enforced  as  a 
contract  to  convey  lands  as  devised  therein,  the  only  other 
evidence  being  verbal  declarations  of  the  testator  as  to  his 
intentions.  Shniger  v.  Slontger,  161  111.  270  (48  N.  E.  Rep. 
1111).  The  right  of  a  vendor  to  have  specific  performance  of 
a  contract  for  the  sale  of  land  is  not  barred  by  the  existence 
of  mortgages  on  the  land  amounting  to  far  less  than  the  con- 
tract price  to  be  paid  by  the  purchaser  and  which  can  be  dis- 
charged out  of  the  purchase  money.  Guild  v.  Atchinson^  71 
&  S.  F.  R,  Co,,  57  Kan.  70  (45  Pac.  Rep.  82 ;  57  Am.  St.  Rep* 
312 ;  83  L.  R.  A.  77) .  Citing,  Guynet  v.  Mantel,  4  Duer,  86 ; 
Halscy  v.  Grant,  13  Ves.  73 ;  Oakeyy.  Cook,  41  N.  J.  Eq.  350 
(7  Atl.  Rep.  495)  ;  Thompson  v.  Carpenter,  4,  Vii.  St.  182  (45 
Am.  Dec.  681).  Specific  performance  of  a  parol  agreement  to 
make  a  foster  child,  not  legally  adopted,  an  heir, in  considera- 
tion of  her  personal  services,  will  not  be  enforced  as  to  real 
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estate  not  owned  by  the  foster  parents  at  the  time  of  the 
ap^reement,  when  the  value  of  such  services  is  easily  ascertain- 
able. Renz  V.  Drury,  57  Kan.  84  (45  Pac.  Rep.  71).  For 
cases  which  depend  upon  particular  facts  and  illustrate  when 
specific  performance  will  be  enforced,  see  Edivards  v.  Wag- 
horn,  107  Mich.  679  (65  N.  W.  Rep.  549)  ;  Zundclawitz  v. 
Webster,  96  la.  587  (65  N.  W.  Rep.  885) ;  Cathro  v.  Cray, 
108  Mich.  429  (66  N.  W.  Rep.  846)  ;  Franklin  v.  Salem  Bld'g 
Ass'n,         Va.  (25  S.   E.  Rep.  97)  ;  Shawalter  v.  Ham- 

brick,         Va.  (25  S.  E.  Rep.  102)  ;  Pomeroy  v.  Fuller- 

ton,  181  Mo.  581  (88  S.  W.  Rep.  178)  ;  Clarno  v.  Grayson^ 
80  Ore.  Ill  (46  Pac.  Rep.  426). 

Sec,  807.  Demand  and  tender.  In  actions  by  the 
vendor  he  should  aver  a  tender  or  offer  of  performance.  Berry 
Y.Fairmount  Town  C(?.,4  Kan.  App.482  (46  Pac.  Rep.  28). 
A  vendee  seeking  specific  performance  of  his  contract  who 
offers  to  perform  all  that  it  requires  of  him  need  not  tender 
with  his  bill  in  actual  money  the  amount  due  his  vendor,  where 
it  is  shown  that  the  latter  has  repudiated  the  contract  and,  on 
account  of  subsequent  transactions,  the  exact  amount  due  him 
can  only  be  determined  by  an  accounting.  Kerr  v.  Hammond, 
97  Ga.  567  (25  S.  E.  Rep.  887).  In  an  action  for  breach 
of  contract  to  convey  land,  an  allegation  of  demand  by  plaintiff 
that  defendant  execute  a  deed  to  a  third  person  for  plaintiff^s 
benefit ,  is  sufficient  averment  of  demand .  Maitland  v.  Zanga, 
14  Wash.  92  (44  Pac.  Rep.  117).  The  insufficiency  of  a  ten- 
der  cannot  be  taken  advantage  of  where  the  tender  is  refused 
upon  other  grounds.  Monson  v.  Bragdon,  159  111.  61  (42  N 
E.  Rep.  888). 

Sec.    808.     Parties,    pleading,   practice  and  proof. 

Ordinarily  the  heirs  of  the  deceased  vendee  and  not  the  admin- 
istrator are  the  proper  parties  in  a  suit  for  specific  performance 
of  the  contract  to  convey  land  to  the  decedent,  the  price  for 
which  has  been  paid  by  him.  Carpenter  v.  Fopper,  94  Wis. 
146  (68  N.  W.  Rep.  874).  In  an  action  for  specific  perform- 
ance by  a  vendor,  whose  wife  has  joined  with  him  in  the  con- 
tract of  sale  and  the  tender  of  a  deed  to  his  property,  she  need 
not  be  made  a  party   plaintiff.     Edmison    v.  Zborowski,       9 
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S.  Dak.  40  (68  N.  W.  Rep.  288).  In  Iowa  it  is  held  that 
the  party  recovering^  in  an  action  for  specific  performance 
may  be  protected  under  a  general  prayer  for  relief  in  equity 
against  the  inchoate  interest  of  the  vendor^s  wife,  she  not 
being  a  party  to  the  contract  of  sale  sought  to  be  enforced. 
Hcssion  V.  Linastruth,  96  la.  488  (65  N.  W.  Rep.  899). 
Citing,  Leach  v.  Forney,  21  la.  271  (89  Am.  Dec.  574) ; 
Presser  v.  Hildenhrand,  28  la.  488 ;  Zebley  v.  Sears,  88  la. 
607-  Where  a  decree  gives  one  the  right  to  have  land  recon- 
veyed  to  him  upon  the  payment  of  a  certain  sum  of  money,  in 
a  subsequent  action  by  him  to  compel  such  reconveyance  he 
must  allege  payment  of  the  sum  specified  by  the  decree. 
Manaudas  v.  Heilner,  29  Ore.  222  (45  Pac.  Rep.  758).  It  is 
held  that  where  specific  performance  is  denied  a  rescission  of 
the  contract  should  be  decreed.  Hendry  v.  Benlisa,  87  Fla. 
009  (20  So.  Rep.  800;  84  L.  R.  A.  288).  Citing,  Kirby  v 
Harrison,  2  O.  St.  826  (59  Am.  Dec.  677).  For  cases  depend- 
ing upon  particular  facts  and  illustrating  what  is  sufificient 
proof  to  authorize  specific  performance  of  a  parol  contract  for 
the  sale  of  land,  see  Brown  v.  Weaver,  118  Ala.  228  (20  So. 
Rep.  964) ;  Hannah  v.  Woodson,         Va.  (25  S.  E.  Rep. 

1014).  Where  the  object  of  a  suit  in  equity  is  to  secure  the 
specific  performance  of  an  alleged  parol  contract  to  leave  the 
estate  of  a  foster  parent  to  the  child,  the  rule  is  that  the  agree- 
ment must  be  clearly  established  by  satisfactory  proofs.  Such 
proofs  do  not  exist  in  uncertain  and  unnecessary  inferences. 
McTague  v.  Finnegan,  54  N.  J.  Eq.  454  (85  Atl.  Rep.  542). 

Sec.  809.  Recovery  of  interest  in  the  proceedings  to 
enforce  specific  performance.  It  is  held  that  where  the 
non-performance  of  the  contract  by  the  vendee  has  been  due 
to  the  wrongful  conduct  of  the  vendor,  the  latter  will  not  be 
entitled  to  interest  although  the  vendee  has  been  in  possession 
of  the  premises.  Atchison,  T.  <S:  S,  F.JR,  Co*y.  Chicago  46 
IV.  I.  /?.  Co.,  102  III.  632  (44  N.  E.  Rep.  828;  85  L.  R.  A. 
167).  The  court  say:  '*From  apparently  diverse  and  con- 
flicting authorities,  where  a  bill  is  filed  for  specific  perform- 
ance, we  may,  from  the  authorities,  deduce  these  principles: 
Where  the  contract  contains  no  provision  as  to  possession  or 
interest,  if  the  vendee  takes  possession  he  must  pay  interest 
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from  that  date.  Calcraft  v.  Roebuck^  1  Ves,  Jr.  221 ;  Fludyef 
V.  Cocker^  12  Ves.  25,  27;  Powell  v.  Martyr^  8  Ves.  146; 
Ballard  \.  Shutt,  15  Ch.  Div.  122,  124;  Attorney  General  y, 
Dean^etc^of  Christ  Churchy  18  Sim.  214,  217;  Rutledge^s 
Adm\rs  v.  Smith's  ExWs,  1  McCord  899 ;  Wilson  v.  Herbert, 
T6  Md.  489  (25  Atl.  Rep.  685) ;  Bostwick  v.  Beach,  108  N, 
Y.  414,  428  (9  N.  E.  Rep.  41)  ;  Boyle  v.  Rowand,  8  Desaus. 
Eq.  555;  Phillips  v.  Commissioners,  ll6  III.  626  (ION.  E. 
Rep.  280)  ;  Steenrod's  Adm'r  v.  Railroad  Co.,  27  W.  Va.  1 ; 
Stevenson  v.  Maxwell,  2  N.  Y.  408 ;  Binkh  v.  Lord  Rokeby,  2 
Swanst.  222,  226;  Gibson  v.  Clarke,  1  Ves.  &  B.  500;  Rhys 
V.  Railway  Co.,  L.  R.  19  Eq.  98;  Paton  v.  Rogers,  6  Madd. 
&  G.  256 ;  Blount  v.  Blount,  8  Atk.  680 ;  Lang  v.  Jl/<w/«,  81 
N.  J.  Eq.  418;  Phillips  v.  Silvester,  8  Ch.  App.  178;  Monro 
V.  Taylor,  8  Hare  51 ;  Cleveland  v.  Burrill,  25  Barb.  582; 
Hundley  v.  Lyons,  5  Munf.  842;  Railroad  Co*  v.  Gesner,  20 
Pa.  St.  240, 242;  Pom.  Cent.  §  480.  Where  the  contract  con- 
tains no  provision  as  to  possession,  but  provides  a  date  for  per- 
formance, and  for  the  payment  of  interest  thereafter,  if  either 
party  is  in  willful  default  equity  will  refuse  tp  enforce  the  terms 
of  the  agreement  for  the  benefit  of  the  defaulting  party. 
De  Visme  v.  Do  Visme,  1  Macn.  &  G.  886,  847 ;  Lombard 
V.  Congregation,  64  111.  477,  486;  75  111.  271,  274;  Jones  v 
Mudd,  4  Russ.  122 ;  Monk  v.  Huskisson,  Id.,  note  a  (1  Sim. 
280)  ;  Leggott  v.  Railway  Co.,  5  Ch.  App.  716;  Winterbot- 
torn  V.  Ingham,  14  Law  J.  (pt.  2)  298,  800;  Lofland  v. 
Maull,  1  Del.  Ch.  859  (12  Am.  Dec.  106);  In  re  Riley  to 
Streatfield,  84  Ch.  Div.  888;  Tewart  v.  Lawson,  8  Smale.A 
G.  807,  812;  King  v.  Ruckman,  24  N.  J.  Eq.  556;  In  re 
Riley  to  Streatfield  (1886),  84  Ch.  Div.  888.  Where  a  con- 
tract provides  a  time  for  performance,  with  a  provision  for 
prior  possession,  and  an  express  agreement  for  interest  from  a 
day  named,  and  the  vendor  merely  neglects  or  is  unable  to 
perform,  in  such  case  the  vendee  shall  have  the  rents  and 
profits,  and  pay  interest,  from  the  time  fixed  by  the  contract. 
Birch  V.  Joy,  8  H.  L.  Cas.  565.  603;  Brockenbrough  v, 
Blythe's  Ex'rs,  8  Leigh  619;  McKay  v.  Melvin,  1  Ired.  Eq. 
78;  Ct?w/ev.^a>^^w^//,  18  Beav.  421,422;  Baxters.  Brand, 
6  Dana  296." 
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Sec.  810.  Negligent  destruction  of  insured  property 
by  fire — Rights  of  parties.  There  is  no  liability  on  the  part 
of  a  railroad  company  to  pay  to  an  insurance  company  the 
value  of  property  which  was  destroyed  by  fire  set  out  by  a 
railroad  company,  and  which  the  insurance  company  was 
required  to  pay  to  the  owner  by  virtue  of  a  certain  contract  of 
insurance,  when  the  fire  is  shown  to  have  been  acci- 
dental. Home  Ins,  Co.  v.  Atchison^  T,  dc  S.  F.  R.  Co.y  4 
Kan.  App.  60  (46  Pac.  Rep.  179).  Where  insured  property 
has  been  destroyed  by  fire  originating  by  the  negligence  of 
another,  the  owner  is  not  entitled  to  recover  its  value  from 
both  the  wrongdoer  and  the  insurer.  Cox  v.  Teazel^  49  Neb. 
848  (68  N.  W.  Rep.  488).  In  Wisconsin  it  is  held  that  in 
such  a  case,  the  owner  having  been  paid  his  loss  by  the  insurer, 
he  cannot  recover  of  the  one  whose  negligence  caused  it,  the 
insurer  being  subrogated  to  his  rights.  Allen  v.  Chicago  £ 
N.  W,  Ry.  O., 94  Wis.  98  (68  N.  W.  Rep.  878).  But  in 
Tennessee  it  is  held  that  the  right  of  the  owner  of  property 
destroyed  by  fire  to  recover  damages  from  another  by  whose 
fault  it  was  burned  is,  as  against  the  defendant,  unaffected  by 
the  fact  that  he  may  have  already  received  full  payment  for 
his  loss  by  insurance,  and  that  the  insurer  is  entitled  to  be 
subrogated  to  the  claim.  Anderson  v.  Miller^  96  Tenn.  85 
(88  S.  W.  Rep.  615;  54  Am.  St.  Rep.  812;  81  L.  R.  A. 
604).  The  court  say:  "  In  regard  to  the  proper  parties  to 
the  action,  we  do  not  think  the  assignment  well  taken.  If  it 
be  conceded  that  the  insurance  company,  having  paid  the 
entire  fire  loss,  is  now  entitled  to  be  subrogated  to  the  rights 
of  the  insured,  as  against  the  tort  feasor,  or  to  recover  back 
from  him  the  amount  he  recovers,  still  it  does  not  prevent  a 
recovery  in  the  name  of  the  insured  for  the  damage  sustained. 
The  question  of  who  will  be  entitled  to  the  proceeds  of  the 
recovery ,^the  insurer  or  the  insured, — is  a  matter  between 
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them,  and  constitutes  no  defense  to  an  action  for  the  damages 
caused  by  the  wrong,  which,  in  any  event,  must  be  brought  in 
the  name  of  the  owner  and  insured,  although  it  might  be  for 
the  use  of  the  insurer.  24  Am.  &  Eng.  £nc.  Law,  pp.  808-880 ; 
Perroitw.  Shearer,  17  Mich.  48,  55,  56;  Clark  v.  Wilson, 
108   Mass.    219-227;   Hayward  v.    Cain,   106  Mass.   218; 

Weber  v.  Railroad  Co,,  85  N.  J.  L.  409;  Mason  v.  Sains - 
bury,  8  Doug.  61 ;  Tales  v.  Whyte,  4  Bing.  N.  C.  272 ;  Hart 
V.  Railroad  Corp.,  18  Mete.    (Mass.)  99;  Insurance   Co,  v. 

Woodbury,  45  Me.  458;  Carpenter  v.  Insurance  Co,,  16  Pet. 
501 ;  Insurance  Co.  v.  Updegraff,  21  Pa.  St.  518 ;  Kernochan 
V.  Insurance  Co,,  17  N.  Y.  428;  Honore  v.  Insurance  Co,, 
51  111.410;  Insurance  Co.  v.  Boomer,  52  111.  442."  Where 
insured  property  is  destroyed  by  fire,  through  the  negligence 
of  another,  the  insurer  of  such  property,  who  has  paid  the 
insured  the  insurance  money,  becomes  subrogated /r^  tanto  to 
the  plaintifiTs  claim  against  the  wrongdoer,  and  should  prop- 
erly join  the  owner  as  plaintiff  in  an  action  for  such  negligent 
burning.  Wunderlich  v.  Chicago  <&  N.  W.  Ry.  Co.,  98 
Wis.  182  (66  N.  W.  Rep.  1144). 

Sec.  811«  Contributory  negligence.  To  entitle  a 
plaintiff  to  recover  damages  on  account  of  injury  by  a  fire  it 
must  be  shown  that  his  negligence  did  not  contribute  to  the 
result.  Louisville,  JV.  A.  i&  C.  Ry.  Co.  v.  Porter,  16  Ind. 
266  (44  N.  E.  Rep.  1112) ;  Austin  v.  Chicago,  M,  d  St.  P. 
Ry.  C<?.,98  Wis.  496  (67  N.  W.  Rep.  1129).  It  cannot  be 
held  as  a  matter  of  law,  that  one  living  on  a  prairie  farm, 
four  miles  from  a  railroad,  with  intervening  public  highways 
and  cultivated  farms,  is  guilty  of  contributory  negligence  in 
not  surrounding  his  premises  with  fire  guards,  such  as  are 
commonly  regarded  as  sufficient  to  protect  them  from  prairie 
fires.  Union  Pac.  Ry.  Co.  v.  McCollum,  2  Kan.  App.  819 
(48  Pac.  Rep.  97).  It  is  not  contributory  negligence  to  leave 
hay  lying  in  windrows  upon  land  adjacent  to  the  right  of  way 
of  a  railroad  company.  Union  Pac.  Ry.  Co.  v.  Ray,  46  Neb. 
750  (65  N.  W.  Rep.  778).  The  court  say :  "  The  construe- 
tion  of  a  railroad  near  one's  premises  does  not  require  one  to 
forbear  the  ordinary  use  of  his  land  nor  does  it  require  him  to 
take  unusual  precautions  to  guard  against  the  consequences  of 
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probable  negligence  on  the  part  of  the  railroad ;  he  is  required 
to  take  only  such  precautions  as  a  person  of  reasonable  pru- 
dence, under  similar  circumstances,  would  take  to  prevent  the 
destruction  of  his  property."  A  person  owning  property 
along  the  right  of  way  of  a  railway  has  a  right  to  occupy  such 
property  and  erect  such  buildings  as  he  may  have  occasion  to 
place  thereon,  so  that  he  does  not  occupy  it  with  such  build- 
ings as  are  known  to  be  unsafe  and  dangerously  exposed.  He 
is  the  owner  of  the  land,  and  has  a  right  to  its  occupancy,  and 
has  a  right  to  occupy  and  use  it  for  all  legitimate  uses.  He  is 
only  required  to  use  such  care  and  diligence  in  the  erection  of 
buildings  and  protection  of  his  property  against  damage  by 
fire  as  an  ordinarily  prudent  person  would  under  all  the  sur- 
rounding circumstances.  He  is  no  more  bound  to  guard  his 
property  against  fire  than  the  railroad  company  is  to  guard 
against  permitting  the  escape  of  fire  from  its  engines.  Each 
are  held  to  ordinary  care  and  prudence  in  the  use  of  their 
property.  St,  Louis  £  S.  F,  Ry,  Co.  v.  Stevens^  8  Kan.  App. 
176  (48Pac.  Rep.  484). 

Sec.  812.  Liability  of  railroads  for  fires — Negli- 
gence. A  railway  company,  in  the  operation  of  its  railway, 
with  locomotive  engines  propelled  by  steam,  generated  by  fire, 
and  drawing  its  trains  over  its  road  in  the  usual  and  ordinary 
manner,  is  not  liable  for  damages  done  by  the  mere  unavoid- 
able accidental  escape  of  fire  from  its  engine.  St.  Louis  A 
S.  F,  By,  Co.  V.  Hoover^  8  Kan.  App.  577  (48  Pac.  Rep. 
854)  ;  Home  Ins.  Co.  v.  Atchison^  T.  dh  S.  F.Ry.  Co,^  4 
Kan.  App.  60  (46  Pac.  Rep.  179)  A  railroad  company  is 
not  liable  for  the  destruction  of  property  by  fire  escaping  from 
Its  engines  unless  such  injury  resulted  from  its  negligence ; 
and  the  mere  starting  of  a  fire  by  a  passing  locomotive  raises 
no  legal  presumption  that  it  was  the  result  of  negligence. 
Lake  Erie  (&  W.  Ry.  Co.  v.  Grossart^  14  Ind.  App.  244 
(42  N.  E.  Rep.  818).  Simply  showing  that  a  fire  started  on 
the  right  of  way  of  a  railroad  does  not  show  negligence  on  its 
part.  Taylor  v.  Pennsylvania  Schuylkill  Val.  R.  Co.^  174 
Pa.  171  (84  Atl.  Rep.  457).  A  railroad  company  cannot  be  held 
liable  for  damages  occasioned  by  a  fire  which  is  not  shown  to 
have  been  started  by  it,  where  the  plaintiff  neither  accounts 


G88  EPITOME    OF    CASES.  §  812 

for  the  origin  of  the  fire  nor  shows  that  his  damages  resulted 
from  the  negligence  of  the  company.  Osborne  v.  Chicago  di 
W.  M.  Ry.  Co.,  Ill  Mich.  15  (69  N.  W.  Rep.  86).  Where 
a  fire  originated  on  account  of  the  negligence  of  a  railroad  com- 
pany it  cannot  escape  liability  on  account  thereof  by  showing 
that  it  exercised  ordinary  care  to  quench  the  fire.  Austin  v.  Chi- 
cago, Af.  d  St.  P.  Ry.  Co.,  98  Wis.  496  (67  N.  W.  Rep.  1129). 
It  is  the  duty  of  a  railroad  company  to  employ  the  best  known 
appliances  for  preventing  the  escape  of  fire  and  to  keep  its 
right  of  way  reasonably  free  from  combustible  matter,  Wati  v. 
Nevada  Cent.  R.  Co.,2S  Nev.  154  (44  Pac.  Rep.  428;  62 
Am.  St.  Rep.  772)  ;  and  where  a  railroad  company  negligently 
permitted  inflammable  matter  to  accumulate  on  its  right  of 
way  on  account  of  which  property  was  damaged  by  a  fire,  it 
cannot  escape  liability  by  showing  the  highest  degree  of  care 
in  constructing  and  operating  its  engines.  iVew  Torh,  P.  £ 
N.  R.  Co.  V.  Thomas,  92  Va.  606  (24  S.  E.  Rep.  264)  ; 
Louisville  d  N.  R.  Co.  v.  Miller,  109  Ala.  500  (19  So.  Rep. 
989).  Where  a  fire  negligently  started  by  a  railroad  company 
was  subdued  except  in  some  hay  stacks  from  which  it  was 
carried  on  the  next  day  by  a  moderate  wind  some  80  or  90 
feet  to  prairie  grass  from  which  it  spread,  causing  injury  to 
property  some  three  or  four  miles  distant,  it  was  held  that  the 
company's  negligence  was  the  proximate  cause  of  such  injury. 
Union  Pac.  Ry.  Co.  v.  McCollum,  2  Kan.  App.  819  (48  Pac. 
Rep.  97).  Railroads  using  appliances  in  common  use  which 
have  been  used  for  a  long  time  and  found  sufficient  to  protect 
their  own  and  other  property  frbm  danger,  should  be  pro- 
tected against  the  charge  of  negligence  because  of  their  use. 
If  such  appliances  are  used,  the  burden  of  proof  is  on  the 
plaintiff  to  show  they  were  defective,  or  improperly  and  neg- 
ligently used.  Gumbel  v.  Illinois  Cent.  R.  Co.,  48  La.  1180 
(20  So.  Rep.  708).  Wis.  Laws,  1898,  ch.  202, construed  and 
applied — notice  to  railroad  company  of  claim  for  damages  by 
fire — manner  of  service.  Atkinson  v,  Chicago  £  N.  W.  Ry. 
C^.,  98  Wis.  862  (67  N.  W.  Rep.  708)  ;  Donovan  v.  Chicago 
d:  N.  W.  Ry.  Co,,  98  Wis.  878  (67  N.  W.  Rep.  721).  Par- 
ticular  evidence  held  sufficient  to  show  that  a  fire  originated 
from  the  sparks  of  a  passing  railroad  engine.  Watt  v.  Nevada 
Cent.  Ry.  Co.,  28  Nev.  154  (44  Pac.  Rep.  423 ;  62  Am,  St, 
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Rep.  772)  ;  Missouri  Pac,  Ry.  Co.  v.  Chamberlain^  4  Kan. 
App.  282  (45  Pac.  Rep.  967) ;  St.  Louis  dk  S.  F.  Ry.  Co.  v. 
Stevens,  8  Kan.  App.  176  (48  Pac.  Rep.  484).  Particular 
facts  held  insufficient  to  show  that  a  fire  starting  in  a  building 
originated  by  sparks  from  a  passing  railroad  engpine.  JFinkel- 
ston  V.  Chicago,  M.  S  St.  P,  Ry.  Co.,  94  Wis.  270  (68  N. 
W.  Rep.  1005).  Particular  fact  cases  in  which  a  railroad  com- 
pany was  held  to  be  negligent  in  setting  out  fires  on  its  right 
of  way  and  permitting  them  to  escape  therefrom.  Tien  v. 
Louisville,  N.  A.  dc  C.  R.  Co,,  15  Ind.  App.  804  (44  N.  E. 
Rep.  45)  ;  Baltimore  <&  O.  R.  Co.  v.  Countryman,  16  Ind. 
App.  189  (44  N.  E.  Rep.  265). 

Sec.  813.  Action  for  injuries  by  fire — Measure  of 
damages.  Where  an  action  is  for  the  destruction  of  personal 
property  the  measure  of  damages  is  the  fair  reasonable  value 
of  the  property  at  the  time  and  place  of  the  destruction  ;  if  it  is 
for  injury  to  land,  the  measure  of  damages  is  the  difference  in 
the  fair  market  value  just  before  and  just  after  the  fire. 
Atchison,  T.  £  S.  P.  Ry.  Co.  v.  Briggs,  2  Kan.  App.  154  (43 
Pac.  Rep.  289) .  For  application  of  this  rule  to  real  estate 
where  the  injury  was  the  destruction  of  an  orchard  see  St. 
Louis  £  S.  P.  Ry.  Co.  v.  Hoover,  8  Kan.  App.  577  (48  Pac. 
Rep.  854) .  Where  the  action  is  for  the  destruction  of  trees 
planted  and  cultivated  on  land  as  ornamental  trees  it  is  not 
improper  to  consider  evidence  of  their  value  to  the  land  as 
such.  Kansas  City  ik  O.  R.  Co.  v.  Rogers,  48  Neb.  658  (67 
N.  W.  Rep.  602),  distinguishing  Railroad  Co.  v.  C'rum,  80 
Neb,  70  (46  N,  W.  Rep.  217).  The  measure  of  damages  for 
the  destruction  of  a  building  by  fire  is  the  reasonable  cost  of 
restoring  it  to  its  former  condition.  Anderson  v.  Miller,  96 
Tenn.  85  (88  S.  W.  Rep.  615;  54  Am.  St.  Rep.  812;  81  L. 
R.  A.  604).  The  measure  of  damages  for  the  destruction  of 
hay  by  fire  is  its  value  at  the  nearest  market,  less  the  cost 
of  transportation  to  that  place.  Watt  v.  Nevada  Cent.  R. 
Co.,  28  Nev.  154  (44  Pac.  Rep.  428 ;  46  Pac.  Rep.  52 ;  62  Am. 
St.  Rep.  772).  It  is  proper  to  allow  interest  on  the  value  of 
property  from  the  time  it  is  destroyed.  Union  Pac,  Ry.  Co, 
V.  Ray,  46  Neb.  750  (65  N.  W,  Rep.  778).  In  Kansas,  one 
who  recovers  damages  from  a  railroad  company  on  account  of 
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fire  is  entitled  to  recover  a  reasonable  attorney's  fee  for  the 
prosecution  of  his  action,  St.  Louts  <&  S.  F.  Ry.  Co.  v. 
Hoover^  8  Kan.  App.  577  (48  Pac.  Rep.  854)  ;  but  it  is  error 
to  include  in  the  damages  an  attorney's  fee  where  no  evidence 
has  been  introduced  on  that  subject.  AtchisoHy  T,  d  S.  P. 
Ry.  Co.  V.  Scaford,2  Kan.  App.  78  (48  Pac.  Rep.  808).  The 
verdict  of  a  jury  will  not  be  set  aside  on  the  ground  that  tlie 
damages  assessed  were  excessive  unless  they  are  so  excessive  as 
to  create  the  belief  that  the  jury  were  misled  either  by  passion, 
prejudice  or  ignorance.  Donovan  v.  Chicago  £  N.  W.  Ry. 
Co.,  98  Wis.  878  (67  N.  W.  Rep.  721). 

Sec.  814.  Action  for  injuries  by  fire — Complaint — 
Parties.  A  complaint  charging  generally  that  the  defendant 
railroad  company  negligently  permitted  its  engine  to  become 
out  of  repair  and  negligently  allowed  fire  to  escape  therefrom 
and  destroy  the  plaintiff's  property  was  held  sufficient,  LaJke 
Erie  it  Western  Ry.  Co.  v.  Grossart,  14  Ind.  App.  244  (42 
N.  £.  Rep.  818) ;  and  so  was  a  complaint  which  charged  that 
the  company  negligently  permitted  fire  to  spread  to  contig- 
uous lands  and  from  thence  to  plaintiff's  land.  Chicago  d:  G. 
T.  Ry.  Co.  V.  Burden,  14  Ind.  App.  512  (48  N.  E.  Rep. 
155).  Particular  complaint  held  sufficient.  Slocum  v.  Great 
Northern  Ry.  C<?.,68  Minn.  288  (65  N.  W.  Rep.  448). 
North  Carolina  Code,  §§  52,  58,  construed  and  applied — suffi- 
ciency of  complaint.  Roberson  v.  Morgan,  118  N.  C.  991 
(24  S.  £.  Rep.  667).  As  to  amendment  of  complaint,  see 
O'  Connor  v.  Chicago  it  N.  W.  Ry.  Co., 92  Wis.  612  (66  N. 
W.  Rep.  795).  A  tenant  of  wild  prairie  land  does  not,  by 
granting  to  another  permission  to  enclose  and  pasture  a  por- 
tion of  the  land,  make  the  latter  his  cotenant  so  as  to  be  a 
necessary  party  plaintiff  with  him  in  an  action  against  a  rail- 
road  for  damage  to  the  pasture  by  fire,  where,  when  the  dam- 
age was  done,  the  party  to  whom  such  permission  was  given 
was  not  in  actual  possession  of  the  land.  Gilland  v.  Union 
Pac.  Ry.  Co.,        Wyo.  .(48  Pac.  Rep.  508). 

Sec.  815.  Actions  for  injuries  by  fire — Evidence — 
Instructions.  Where  a  plaintiff  alleges  generally  in  his 
complaint  that  he  has  been  damaged  by  fire  occasioned  by  the 
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Tiegligence  of  a  defendant  railroad  company,  proof  may  be 
given  of  any  form  of  negligence  which  contributed  to  the 
injury,  Louisville  £  N.  R.  Co.  v.  Miller,  109  Ala,  500  (19 
So.  Rep.  989)  ;  but  when  the  complaint  specifically  alleges  the 
negligent  acts  on  account  of  which  the  fire  originated,  a 
recovery  cannot  be  had  upon  proof  of  negligence  in  other 
matters.  Union  Pac.  Ry,  Co,  V,  Buck,  8  Kan.  App.  671  (44 
Pac.  Rep.  904).  The  negligence  of  a  railroad  company,  in 
an  action  for  damages  on  account  of  a  fire,  may  be  shown  by 
circumstantial   evidence.     Donovan  v.  Chicago  d:  N.  W.  Ry. 

Co.,  98  Wis  878  (67  N.  W.  Rep.  721)  ;  Brown  v.  Benson,  98 
Ga.  872  (25  S.  £.  Rep.  455).  Statements  made  by  a  section 
master  of  a  railroad  company  before  the  extinguishment  of  a 
fire,  although  made  more  than  a  day  after  it  began  burning, 
were  held  admissible  as  a  part  of  the  res  gestae.     Tazoo  <&  M. 

V.  R.  Co.  V.  yones,  78  Miss.  229  (19  So.  Rep.  91).  In  deter- 
mining the  damages,  the  opinions  of  witnesses  acquainted 
with  the  land  as  to  its  value  before  and  after  the  fire  are 
admissible.  Chicago  £  G.  T.  Ry.  Co.  v.  Burden,  14  Ind. 
App.  512  (48  N.  E.  Rep.  155).  What  the  owner  would  take 
for  his  property  which  has  been  destroyed  or  what  it  would 
cost  to   replace  it   cannot  be   shown   as   proof  of  its   value. 

Watt  V.  Nevada  Cent.  R.  Co.,  28  Nev.  154  (44  Pac.  Rep. 
428;  62  Am.  St.  Rep.  772).  Offers  received  for  land  are 
not  competent  evidence  on  an  issue  involving  its  value. 
Atkinson  v.  Chicago  £  N.  IV.  Co.,  98  Wis.  862  (67  N.  W. 
Rep.  708).  In  determining  the  amount  of  hay  which  was  in 
stacks  destroyed  by  a  fire,  an  estimate  based  upon  the  survey 
of  the  number  of  acres  in  the  fields  furnishing  the  hay  and  a 
fair  average  yield  per  acre  is  more  reliable  than  the  uncertain 
estimates  of  the  owner  and  his  neighbors,  of  the  number  of 
loads  stacked  and  the  height  of  the  stacks.      Wattv.  Nevada 

Cent.  R.  Co.,  28  Nev.  154  (44  Pac.  Rep.  428 ;  62  Am.  St. 
Rep.  772).  Particular  evidencie  held  to  be  such  that  the 
question  of  negligence  should  go  to  the  jury.  Van  Steuben 
V.  Central  R.  Co.,  178  Pa.  867  (85  Atl.  Rep.  992;  84  L.  R. 
A.  577)  ;  Slocum  v.  Great  Northern  Ry.,  Co.,  68  Minn.  288 
(65  N.  W.  Rep.  448)  ;  Union  Pac.  Ry.  Co.  v.  Ray,  46  Neb. 
750  (65  N.  W.  Rep.  778) ;  St.  Louis  d:  6.  F.  Ry.  Co.  v. 
Stevens,  8  Kan.  App.  176  (48  Pac.  Rep.  484)  ;  Brown  v.  Benson, 
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98  Ga.  872  (25  S.  E.  Rep.  455)  ;  IVeis^er  v.  Symes,  109  Mich.  1 
(66  N.  W.  Rep.  580) ;  Smaliz  v.  £oyce,  109  Mich.  882  (69 
N.  W.  Rep.  21).  As  to  applicability  of  particular  instruc- 
tions to  the  jury  in  actions  for  damages  on  account  of  fire, 
see  J^ew  Tork,  P.  d  N.  R.  Co.  v.  Thomas^  92  Va.  606  (24 
S.  E.  Rep.  264)  ;  Louisville  <t  N.  R.  Co.  v.  Miller  109  Ala. 
600  (19  So.  Rep.  989)  ;  Louisville  dc  N.  R.  Co.  v.  Malone, 
109  Ala.  509  (20  So.  Rep.  88) ;  Webster  v.  Symes.  109  Mich. 
1  (66  N.  W.  Rep.  580) ;    Wills  v.  Lance,        Ore.  (48 

Pac.  Rep.  487);  Union  Pac.  Ry.  Co.  v.  Motzner^^lLzn. 
App.  842  (48  Pac.  Rep.  785) ;  Write  v.  New  York  C.  d  St. 
L.  R.  Co.,  142  Ind.  648  (42  N.  E.  Rep.  456) ;  Flanaghan  v. 
Chicago,  M.  d  Si.  P.  Ry.  Co.,  65  Minn.  112  (67  N.  W.  Rep. 
794). 

Sec.  816.  Miscellaneous  notes.  The  proximate 
cause  of  damages  to  a  building  by  fire  when  cotton  is  stored 
therein  without  right  is  the  storage  of  cotton  therein,  if 
except  for  that  the  fire  could  have  been  extinguished  with 
little  or  no  damage.  Anderson  v.  Miller,  96  Tenn.  85  (83  S. 
W.  Rep.  615;  54  Am,  St.  Rep.  812 ;  81  L.  R.  A.  6(>i).  One 
who  negligently  sets  out  a  prairie  fire,  which  causes  the 
destruction  of  the  property  of  another,  is  liable  for  the  injury 
sustained,  when  it  is  such  as  reasonably  should  have  been 
foreseen  as  the  natural  and  probable  consequence  of  the  negli* 
gent  act.  Union  Pac.  Ry.  Co.  v.  McCollum,  2  Kan.  App. 
819  (48  Pac.  Rep.  97).  Iowa  Code,  §  8890,  applied— starting 
fires  on  prairie  land — liability  of  principal  for  negligence  of 
his  servant.  Lewis  v.  Schultz,  98  la.  841  (67  N.  W.  Rep 
266).  Particular  fact  case  as  to  the  liability  of  one  operating 
a  steam  threshing  outfit  for  the  destruction  of  grain  by  a  fire 
arising  from  the  engine,  see  Holman  v.  Boston  Land  d  Sec 
Co.,  i  Colo  App.  282  (45  Pac.  Rep.  519). 
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Sec.  817.  As  to  what  contracts  are  within  the  stat- 
ute. The  statute  of  frauds  does  not  apply  to  judicial  sales. 
War  chime  v.  Graf  83  Md  98  (?4  Atl.  Rep.  864)  •  A  parol 
agreement  by  a  grantee  to  reconvey  real  estate  to  his  grantor 
is  within  the  statute  of  frauds  and  does  not  create  an  express 
trust  in  such  real  es^^ate  in  favor  of  the  grantor.  Thomas  v. 
Thomas,  48  Neb.  266  (67  N.  W.  Rep.  182).  An  oral  agree- 
ment with  respect  to  the  making  of  a  will  by  which  both  real 
and  personal  property  may  be  given  or  withheld,  is  within  the 
statute  of  frauds.  Dicktn  v.  McKinlay,  168  111.  818  (45  N.  E. 
Rep.  184 ;  54  Am.  St.  Rep.  471).  A  contract  by  a  landowner, 
to  take  down  a  barn  upon  his  own  premises  and  erect  the 
same  upon  the  land  of  another,  is  not  a  contract  for  the  sale  of 
an  interest  in  lands  within  the  meaning  of  the  statute  of 
frauds.     Scales  v.   Wiley,  68  Vt.  89  (88  Atl.  Rep.  771). 

Sec.  818.     Same — Statutes  construed  and  applied. 

The  Illinois  statute  of  frauds,  Rev.  Stat.  1845,  p.  258,  §  1, 
provides  that  **  No  action  shall  be  brought  to  charge  any  per- 
son upon  any  contract  for  the  sale  of  any  land^  tenements  or 
hereditaments  or  any  interest  in  or  concerning  them,  for  a 
longer  term  than  one  year,  unless  such  contract  or  some  mem- 
orandum or  note  thereof  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorized  in  writing,  signed  by  such 
party.  This  section  shall  not  apply  to  sales  upon  execution  or  by 
any  officer  or  person  pursuant  to  a  decree  or  order  of  any  court 
of  record  in  this  state."  Under  this  statute  it  is  held  that  an 
agent  may  make  a  valid  lease  for  four  years  although  his 
authority  is  not  in  writing.  A  seal  is  unnecessary  to  such  a 
lease  and  may  be  treated  as  a  surplussage.  Mcintosh  v.  Hodges, 
110  Mich.  819  (68  N.  W.  Rep.  158).  Under  How.  Ann. 
Mich.  Stat,  g  6179,  no  estate  or  interest  in  lands  other  than 
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leases  for  one  year  or  less  can  be  created  by  an  oral  contract, 
SmaUey  v.  Mitchell,  110  Mich.  650  (68  N.  W.  Rep.  978). 
Under  the  statute  of  frauds  (Cal.  Civ.  Code,  §  1624,  subd.  6) 
requiring  ^'  an  agreement  authorizing  or  employing  an  agent 
or  broker  to  purchase  or  sell  real  estate  for  compensation  or 
commission  "  to  be  in  writing,  a  valid  extension  of  such  a 
written  agreement  cannot  be  made  by  parol.  Piatt  v.  Butcher, 
112  Cal.  Sup.  684  (44  Pac.  Rep.  1060). 

Sec.  810.  Parol  extension  of  time  given  in  a  writ- 
ten contract.  Where  a  man  purchased  a  farm,  and  agreed 
in  writing  that  the  vendor  should  have  all  the  timber  suitable 
for  lumber,  except  the  hard  maple,  to  be  cut  and  taken  off 
before  the  first  day  of  April,  1891,  it  was  held  that  this  was 
a  sale  of  only  so  much  of  the  timber  as  the  vendor  of  the  farm 
should  take  off  within  the  time  limited ;  that  the  timber  not 
taken'  off  within  the  limited  time  adhered  to  the  land,  and 
lapsed  into  the  fee,  freed  from  the  contract  of  sale;  that  until 
taken  off,  the  title  and  possession  of  the  timber  remained  in 
the  owner  of  the  farm ;  that  a  verbal  extension  of  the  time 
within  which  to  take  off  such  timber  is  within  the  statute  of 
frauds,  and  to  be  valid  must  be  in  writing ;  and  that  such  ver- 
bal extensions  of  time,  reliance  thereon,  and  consequent  delay 
in  taking  of  such  timber,  is  not  such  fraud  as  will  take  the 
case  out  of  the  statute.  Clark  v.  Guest,  54  O.  St.  298  (43  N. 
E.  Rep.  862). 

Sec.  820.  Sufficiency  of  memoranda — Several  papers 
construed  together.  In  a  recent  case  the  supreme  court  of 
Virginia  say  :  "  It  is  well  settled  that  where  the  memoran- 
dum of  the  bargain  between  the  parties  is  contained  in  sep- 
arate pieces  of  paper,  and  these  papers  contain  the  whole  bar- 
gain, they  form  together  such  a  memorandum  as  will  satisfy  the 
statute,  provided  the  contents  of  the  signed  paper  made  such 
reference  to  the  other  written  paper  or  papers  as  to  enable  the 
court  to  construe  the  whole  of  them  together  as  constituting 
all  the  terms  of  the  bargain.  But  if  it  be  necessary  to  pro- 
duce parol  evidence  in  order  to  connect  a  signed  paper  with 
others  unsigned,  by  reason  of  the  absence  of  any  internal  evi- 
dence in  the  contents  of  the  signed  paper  to  show  a  reference 
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to,  or  connection  with,  the  unsigned  papers,  then  the  several 
papers  taken  together  do  not  constitute  a  memorandum  in 
writing  of  the  bargain  so  as  to  satisfy  the  statute.  It  is  not 
necessary  that  the  signed  paper  should  refer  to  the  unsigned 
paper  as  such.  It  is  sufficient  to  show  that  a  particular 
unsigned  paper,  and  nothing  else  can  be  referred  to,  and  parol 
evidence  is  admissible  for  that  purpose."  Darling  v.  Cunt" 
ming,  92  Va.  521  (28  S.  E.  Rep.  880).  Citing,  Benj.  Sales 
(6th  Am.  Ed.),  §§  220,  221.  Several  letters  and  telegrams 
may  be  linked  together  so  as  to  constitute  a  sufficient  memo- 
randum. White  V.  Breen,  106  Ala.  159  (19  So.  Rep.  59)  ; 
Underwood  \.  Stack,  15  Wash.  St.  497  (46  Pac.  Rep.  1081). 
It  must  describe  the  real  estate  with  reasonable  certainty. 
Darke  v.  Smith,  14  Utah  85  (45  Pac.  Rep.  1006).  A  writ- 
ten agreement  of  which  there  are  two  copies,  one  signed  by 
each  of  the  two  contracting  parties  therein,  is  binding  upon 
both,  to  the  same  extent  as  if  there  had  been  only  one  copy  of 
the  agreement,  and  both  had  signed  it.  Morris  v.  McKee^  96 
Ga.  611  (24  S.  E.  Rep.  142.) 

Sec.  821.  Parol  gifts  of  real  estate.  Where  posses- 
sion is  taken  in  pursuance  of  a  parol  gift,  improvements 
made,  and  the  donee  changes  his  situation  or  condition  upon 
the  faith  of  the  gift,  it  may  be  enforced  in  equity ;  but  the  gift 
must  be  shown  by  clear  and  satisfactory  evidence.  Planigan 
V.  Waters,  57  Kan.  18  (45  Pac.  Rep.  56).  The  ground  upon 
which  courts  of  equity  consider  part  performance  of  a  parol 
gift  as  creating  an  equity  to  have  it  specifically  executed  not- 
withstanding the  statute  of  frauds,  is  that  it  would  be  a  fraud 
upon  the  party  if  it  were  not  completed ;  but  if  the  acts  done 
under  the  gift  be  of  such  a  character  that  they  can  be  fully 
compensated  in  damages  it  will  not  be  specifically  executed. 
Trout  V.  Troufs  ExW,        Va.  (25  S.  E.  Rep.  98).     In 

ejectment  it  appeared  that  defendant's  grantor  entered  into 
possession  in  1871  under  a  parol  gift  from  the  original  owner ; 
that  he  built  a  house,  and  occupied  it  for  over  17  years ;  that 
the  donor  died  in  1874,  and  the  plaintiffs,  who  are  his  heirs, 
asserted  no  claim  to  the  land  until  about  16  years  after  that 
event.  Held,  plaintiffs  having  neglected  to  assert  their  rights 
fpr  so  long  a  time,  a  judgment,  supported  by  evidence  of  the 
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original  gift,  confirming  the  title  of  defendant's  grantor,  will 
not  be  disturbed.  Baca  v.  Wootton^  8  Colo,  App.  94  (44 
Pac.  Rep.  850).  Citing,  Wat.  Spec.  Perf.,  §§  284,  291; 
Allison  V.  BurnSy  107  Pa.  St.  50;  Haines  v.  Haines^  6  Md. 
485.  A  parol  gift  of  land  may  be  specifically  enforced  where 
the  donee  takes  possession  and  makes  valuable  improvements 
upon  the  faith  thereof.  Darke  v.  Smithy  14  Utah  85  (45  Pac. 
Rep.  1006) .  For  cases  which  depend  upon  particular  facts 
and  illustrate  when  a  parol  gift  of  land  will  be  enforced,  see 
Wilson  V.  Wilson,  99  la.  688  (68  N.  W.  Rep.  910). 

Sec.  822.  Presumption  of  gift — Illegitimate  child, 
Georgia  Code,  §  2664,  provides  that  "the  exclusive  possession 
by  a  child  of  lands  belonging  originally  to  the  father,  without 
payment  of  rent,  for  the  space  of  seven  years,  shall  create  con- 
clusive presumption  of  a  gift,  and  convey  title  to  the  child, 
unless  there  is  evidence  of  a  loan,  or  of  a  claim  pf  dominion 
by  a  father  acknowledged  by  the  child  or  of  a  disclaimer  of 
title  on  the  part  of  the  child."  It  is  held  that  this  section 
does  not  apply  to  an  illegitimate  child,  on  the  ground  that  at 
common  law  the  words  child  or  children  meant  only  legiti- 
mate child  or  children,  and  that  as  between  the  putative  father 
and  the  illegitimate  child,  the  law  does  not  recognize  any  rela- 
tionship except  in  certain  cases  where  express  provision  is 
made.  Such  illegitimate  child  may  acquire  title  by  a  parol 
gift  followed  by  exclusive  possession  and  the  making  of  val* 
uable  improvements  in  pursuance  of  such  gift.  Floyd  v. 
Floyd,  97  Ga.  124  (24  S.  E.  Rep.  451). 

Sec.  823.  Parol  sales.  In  Pennsylvania  it  is  held 
that  '*In  order  to  take  a  parol  contract  for  the  sale  of  lands 
out  of  the  operation  of  the  statute  of  frauds  its  terms  must  be 
shown  by  full,  complete,  satisfactory,  and  indubitable  proof. 
The  evidence  must  define  the  boundaries  and  indicate  the 
quantity  of  land.  It  must  fix  the  amount  of  the  considera* 
tion.  It  must  establish  the  fact  that  possession  was  taken  in 
pursuance  of  the  contract,  and  at  or  immediately  after  the 
time  it  was  made ;  the  fact  that  the  change  of  possession  wa^ 
notorious,  and  the  fact  that  it  has  been  exclusive,  continuous, 
and  maintained.     It  must  show  performance  or  part  perform* 
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ance  by  the  vendee  which  could  not  be  compensated  in  dam- 
ages, and  such  as  would  make  rescission  inequitable  and 
unjust."  Sample  v.  Hor lacker ^  177  Pa.  St.  247  (85  Atl.  Rep. 
615).  For  case  which  depends  upon  particular  facts  and 
illustrates  when  an  oral  contract  for  the  sale  of  land  may  be 
enforced,  see  Mournin  v.  Trainor^  68  Minn.  280  (65  N.  W» 
Rep.  444). 

Sec.  824.  Part  performance — Payment  of  consider- 
ation. The  payment  of  the  purchase  price  is  not  such  a  part 
performance  of  an  oral  contract  to  convey  land  as  to  over- 
come the  plea  of  the  statute,  but  possession  in  pursuance  of 
the  terms  of  the  contract,  and  improvements  made  upon  the 
land,  are  sufficient  for  that  purpose.  Cooper  v.  Tomason^  80 
Ore.  161  (45  Pac.  Rep.  296).  A  past  consideration  is  suffi- 
cient to  support  a  promise  when  the  consideration  was  per- 
formed in  pursuance  of  a  previous  request.  In  such  case, 
the  previous  request,  the  performance  of  the  consideration, 
and  the  subsequent  promise  constitute  a  single  contract ;  and, 
where  it  would  otherwise  be  within  the  statute  of  frauds,  the 
performance  by  one  party,  although  preceding  the  promise, 
may  be  sufficient  to  take  the  case  out  of  the  statute.  Accord- 
ingly, where  one  of  two  adjoining  proprietors  was  about  to 
build  upon  his  land,  and,  at  the  request  of  the  other,  con- 
structed a  party  wall,  situated  half  on  the  land  of  each,  and 
the  other,  after  the  completion  of  the  wall,  promised  to  pay 
one-half  the  cost  thereof,  the  case  is  not  within  the  statute  of 
frauds,  and  a  recovery  can  be  had  upon  the  promise  to  pay. 
Stuht  V.  Sweesy,  48  Neb.  767  (67  N.  W.  Rep.  74'8).  An 
oral  promise  in  respect  to  the  making  of  a  will,  by  which 
both  real  and  personal  property  is  to  be  given,  made  in  con- 
sideration of  the  legal  adoption  of  a  child,  is  not  taken  out  of 
the  operation  of  the  statute  of  frauds  on  the  ground  of  part 
performance  by  the  making  of  such  legal  adoption.  This  is 
on  the  ground  that  the  payment  of  consideration  is  not  suf- 
ficent  part  performance  to  remove  the  transaction  from  the 
operation  of  the  statute  of  frauds.  Dicken  v.  AfcKinlay^  163 
111.  818  (45  N.  E.  Rep.  184;  54  Am.  St.  Rep.  471). 

Sec.  826.     Part  performance — Possession   and  im- 
provements.    Possession  and  improvement  by  a  son  of  the 
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holder  of  the  legal  title  is  held  not  to  be  a  sufficient  part  per- 
formance. Meigs  V.  Morris^  68  Ark.  100  (87  S.  W.  Rep. 
S02) .  Where  a  tenant  in  possession  orally  contracts  for  the 
purchase  of  the  leased  premises,  his  subsequent  possession 
will  be  presumed  to  be  under  the  lease,  unless  it  be  clearly 
shown  that  he  holds  under  the  contract  of  purchase.  Schields 
V.  Horhack,  49  Neb.  262  (68  N.  W.  Rep.  624).  In  order  that 
improvements  may  constitute  such  part  performance  as  will 
take  the  case  out  of  the  statute  of  frauds,  they  must  be  in  the 
nature  of  lasting  benefits  to  the  land,  tending  to  enhance  its 
value  over  and  above  the  value  of  the  use  of  the  property. 
Slight  and  temporary  improvements  or  trivial  outlays  made  to 
suit  the  taste  or  convenience  of  the  occupant  do  not  raise  an 
equity  in  his  favor.  Burris  v.  Landers^  114  Cal.  810  (46 
Pac.  Rep.  162).  For  case  which  depends  upon  particular 
facts  and  illustrates  what  is  sufficient  part  performance  to 
remove  a  contract  from  the  statute  of  frauds,  see  Sigler  v. 
^igler,  108  Mich.  591  (60  N.  W.  Rep.  489). 

Sec.  826.     Specific  performance  of  oral  contracts. 

It  is  settled  law  that  if  one  induces  or  ^knowingly  permits 
another  to  perform  in  part  an  oral  agreement  for  the  sale  of 
land,  on  the  faith  of  its  full  performance  by  both  sides,  and  it 
clearly  appears  that  such  acts  of  part  performance  were  done 
in  pursuance  of  the  contract,  that  damages  recoverable  in  law 
would  not  adequately  compensate  the  plaintiff,  and  that  fraud 
and  injustice  would  result  to  him  if  the  agreement  be  held 
void,  then,  on  the  principle  of  equitable  estoppel,  a  court  of 
equity  is  authorized  to  conapel  specific  performance  by  the 
other  party,  in  contradiction  to  the  positive  terms  of  the  stat- 
ute of  frauds.  But  on  all  these  points  the  evidence  must  be 
full,  definite,  and  conclusive;  and,  ordinarily,  no  importance 
^an  be  attached  to  acts  of  part  performance  done  by  the 
defendant  or  party  to  be  charged.  If  the  defendant  chooses 
to  waive  the  benefit  of  his  own  acts  of  part  performance  which 
would  entitle  him  to  allege  a  fraud  on  the  part  of  the  plaintiflf, 
it  cannot  be  that  the  plaintiff  may  force  him  to  rely  upon 
them  ;  thus,  in  effect,  himself  setting  up  his  own  fraud.  The 
decided  inclination  of  the  judicial  mind  appears  to  be  against 
•extending,  beyond  those  limits  to  which  it  has  been  carried 
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by  clear  authority,  the  doctrine  of  enforcing  oral  contracts  in 
equity  on  the  ground  of  part  performance,  Bennet  v.  Dyer^ 
89  Me.  17  (85  Atl.  Rep.  1004). 


STATUTE  OF  LIMITATIONS, 
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Sec«  827.  As  to  when  the  statute  applies.  The  stat- 
ute of  limitations  is  no  defense  to  an  action  for  wrongfully 
diverting  the  flow  of  surface  water  unless  the  defendant  has 
subjected  himself  to  an  action  for  the  injury  continuously  for 
the  prescriptive  period.  Parker  v.  Norfolk  rf  C.  R.  Co,^ 
119  N.  C.  677  (25  S.  E.  Rep.  722).  Heirs  at  law  of  a  dece- 
dent  are  not  protected  by  the  statute  of  limitations  as  to  his 
debts,  as  to  which  action  was  brought  against  the  adminis- 
tratrix within  the  statutory  period,  but  on  which  judgment 
was  not  obtained  until  after  it  had  expired.  N.  C.  Code  Civ. 
Pro.,  §  158, subd.  2,  applied.  Z^^v.  Jl/cA:by,118N.  C.518  (24 
S.  E.  Rep.  210),  overruling  Syme  v.  Badger,  96  N.  C.  197  (2 
S.  E.  Rep.  61).  Where  the  trustee,  at  the  special  request  of  the 
beneficiary,  expends  money  and  labor  in  the  repair  of  the  prem- 
ises,  and  his  claim  therefor  is  barred  by  the  statute  of  limitations, 
and  the  beneficiary  maintains  a  suit  to  compel  a  conveyance  of 
the  property,  equity  will  make  the  payment  of  the  trustee's 
claim  for  the  improvements  a  condition  precedent  to  such  con* 
veyance,  on  the  ground  that  such  claim  is  an  equitable  right 
growing  out  of  the  subject  matter  of  the  action  and  that  he 
who  seeks  equity  should  do  equity.  De  Walsh  v.  Braman, 
160  111.  415  (48  N.  E.  Rep.  597).  An  action  to  compel  the 
reconveyance  of  property  which  has  been  conveyed  by  an 
absolute  deed  as  security  for  a  debt,  the  debt  having  been 
paid,  is  not  an  action  for  relief  on  the  ground  of  fraud,  and 
the  statute  of  limitations  governing  such  actions  has  no  appli- 
cation. Names  v.  Names,  48  Neb.  701  (67  N.  W.  Rep.  751). 
The  statute  of  limitations  is  held  to  apply  to  cases  of  leases 
for  99  years,  renewable  forever.  Kopp  v,  Herman,  82  Md. 
889  (88  Atl.  Rep.  646). 
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Sec.  828.  Eminent  domain — Recovery  of  compensa- 
tion by  landowner.  Under  the  New  York  Code  of  Civil  Pro- 
cedure, §  882,  subds.  2  and  8,  a  proceeding  to  recover  upon  a 
liability  created  by  a  statute  or  a  proceeding  to  recover  dam- 
ages for  an  injury  to  property  is  barred  in  six  years.     These 
statutory  provisions  are  held  not  to  apply  to  proceedings  insti- 
tuted by  a  landowner  to  obtain  compensation  for  the  taking 
and  injury  of  property  by  a  corporation  authorized  to  exercise 
the  power  of  eminent  domain,  such  corporation  having  taken 
possession  of  the  property  and  appropriated  it  to  its  own  use 
without    proceeding    under    the    statute  for   condemnation. 
Clark  \.  Water  Com'rs.,  148  N.  Y.  1  (42  N.  E.  Rep.  414). 
The  court  say  :     **  The  liability  to  pay  for  property  taken  is 
not  created  by  either  statute.     It  is  constitutional   liability, 
instead  of  a  mere  statutory  one.  The  constitution  prohibits  the 
taking  of  private  property  for  public  use  without  due  com- 
pensation being  made  therefor.      The  legislature  in  giving. to 
the   city    of    Amsterdam  or    its   agents    in  its   behalf,   the 
right    to   take   property   for   public    use,    and   in    providing 
the     proper     proceeding     to     be    followed     in    the    taking 
of    such    property,     was     creating     no    statutory     liability 
whatever.      It   was   simply    delegating  the   power    to   take 
the    land,  and   providing   the  procedure  by  which  the  land 
might  be  taken,  and  the  constitutional  liability  to  make  due 
compensation  might  be  carried  out  and  enforced.     *     *     * 
It  is  not  a  proceeding  to  recover  damages  for  anything.     The 
water  commissioners  have  not  injured  the  plaintiff's  property, 
and  he  seeks  to  recover  no  damages  for  any  injury  to  it,  within 
the  meaning  of  the  limitation  statute.     What  he  seeks  is  com- 
pensation in  the  shape  of  payment  for  the  value  of  the  prop- 
erty  appropriated    and    taken  by   the  city   of    Amsterdam, 
through  its  authorized  officials,  and  the  resulting  depreciation 
in  value  of  the  remaining  property.     It  all  comes  under  the 
head   of  liability  to  make  compensation  for  property  taken. 
By  statute  they  had  a  right  to  take  such  property  upon  pay- 
ment being  made,  and  when  payment  is  made  the  title  would 
pass ;  and  although  the  water  commissioners  had  a  right  to 
initiate  the  proceedings  themselves,  yet,  not  having  done  so, 
the  owner  himself  could,  under  the  same  statute,  inaugurate 
them.     They  are  proceedings  in  either  instance  to  provide  for 
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compensation  and  obtain  payment  for  property  taken,  not  to 
recover  damages  simply  for  property  injured." 

Sec.  829.  As  to  when  the  statute  begins  to  run. 
When  there  is  a  fraudulent  concealment  of  the  cause  of  action 
by  the  defendant,  the  statute  does  not  begin  to  run  in  his 
favor  until  the  discovery  of  the  fraud.     Hcrndon  v.  Lewis^ 

Tenn.  (86  S.  W.  Rep.  958).     The  statute  of  limita- 

tions begins  to  run  against  an  action  on  a  contract  to  convey 
land  from  the  date  of  the  breach  thereof  and  not  from  the  date 
of  its  execution.  Maitland  v.  Zanga^  14  Wash.  St.  92  (44 
Pac.  Rep.  117).  Where  a  contract  of  sale  provides  that  when 
all  the  payments  of  the  purchase  money  have  been  made  by 
the  vendee  he  shall  be  entitled  to  his  deed  *'on  demand,"  is 
subsequently  changed  by  the  vendor  agreeing  to  accept  a  cer- 
tain sum  in  full  settlement  of  all  demands,  it  is  held  that 
whenever  the  vendee  makes  payment  according  to  the  last 
agreement  he  is  entitled  to  his  deed  without  demand,  and  his 
cause  of  action  for  the  vendor's  failure  to  convey  must  be 
regarded  as  accruing  at  that  time.  Thomas  v.  Pacific  Beach 
Co.,  115  Cal.  136  (46  Pac.  Rep.  899).  In  North  Carolina  it 
is  held  that  although  the  grantee  has  knowledge  of  a  defect 
in  his  title  the  statute  of  limitations  does  not  begin  to  run 
against  an  action  by  him  on  a  covenant  of  warranty  until 
there  has  been  an  ouster.  Mizelly,  Ruffin^  118  N.  C.  69  (28 
S.  E.  Rep.  927).  Where  a  trustee  takes  a  deed  of  the  trust 
estate  in  his  own  name  of  which  fact  the  cestui  que  trust  has 
constructive  notice,  it  amounts  to  such  a  repudiation  of  the 
trust  as  to  start  the  statute  of  limitations  to  running  in  favor 
of  the  trustee.  Thomas  v.  Sypert,  61  Ark.  575  (88  S.  W. 
Rep.  1059).  The  statute  does  not  begin  to  run  in  favor  of 
the  trustee  of  an  express  trust  until  there  has  been  a  renuncia- 
tion of  the  trust  by  him.  Kansas  City  Inv,  Co,  \,  Pulton^  4 
Kan.  App.  115  (46  Pac.  Rep.  188).  The  statute  of  limita- 
tions runs  against  a  bill  to  declare  a  deed  absolute  in  form  a 
mortgage,  in  favor  of  a  grantee  in  possession,  from  the  time 
such  possession  becomes  adverse  to  the  grantor's  title,  and  the 
fact  that  the  grantee's  possession  is  adverse  may  be  inferred 
from  the  exercise  by  him  of  acts  of  ownership  after  payment 
of  the  debt.     Stall  v.  Jones,  47  Neb.  706   (66  N.  W.  Rep. 
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658).  In  actions  for  injuries  resulting  from  the  negligent 
construction  of  a  railroad ,  the  statute  begins  to  run  not  nec- 
essarily from  the  construction  of  the  road,  but  from  the  time 
when  the  first  injury  was  sustained.  Ridley  v.  Seaboard  d:  7?. 
R.  Co.,  118  N.  C.  996  (24  S.  E.  Rep.  780).  The  statute  of 
limitations  will  begin  to  run  in  favor  of  one  who  holds  adverse 
possession  of  the  real  estate,  against  the  title  of  a  party  pur- 
chasing the  land  from  the  United  States,  from  the  date  of  the 
compliance  with  all  the  requisites  to  entitle  him  to  a  title 
thereto.  JDolen  v.  Black,  48  Neb.  688  (67  N.  W.  Rep.  760). 
As  against  an  action  to  set  aside  a  conveyance  on  the  ground 
that  it  was  made  in  fraud  of  creditors*  the  statute  begins  to 
run  from  the  time  the  creditor  had  such  knowledge  as  would 
have  put  him  upon  inquiry  which  would  have  resulted  in  the 
discovery  of  the  fraud.  Nash  v.  Stevens,  96  la.  616  (C5  N. 
\V.  Rep.  825), 

Sec.  830.     Time  necessary  to  bar  an  action.     One 

out  of  possession  claiming  title  under  a  tax  deed  must  bring 
his  action  to  recover  the  land  within  two  years.  Greetilce  v. 
Smith,  4  Kan.  App.  788  (46  Pac.  Rep.  548).  As  to  what  is 
an  action  '*  founded  upon  an  instrument  of  writing,"  see 
Thomas  v.  Pacific  Beach  Co.,  115  Cal.  186  (46  Pac.  Rep. 
899).  Under  a  statute  requiring  suits  to  be  commenced  by 
filing  a  bill  of  compliant,  it  is  held  that  for  the  purpose  of 
determining  the  application  of  the  statute  of  limitations,  the 
suit  is  commenced  when  the  complaint  is  filed,  yohnson  v. 
Davison,  162  111.  282  (44  N.  E.  Rep.  499).  An  action  to  set 
aside  a  fraudulent  conveyance  is  barred  in  six  years.  State  ex 
rel.  Harrison  v.  Osborne,  148  Ind.  671  (42  N.  E.  Rep.  921). 
In  California,  an  action  by  a  vendee  against  the  vendor  to 
recover  the  purchase  price  paid  for  land  on  failure  of  the  ven- 
dor to  convey  as  required  by  the  written  contract  of  sale,  is 
not  an  action  founded  upon  an  instrument  in  writing,  within 
Code  Civ.  Proc,  §  837,  and  must  be  brought  within  four  years. 
Thomas  v.  Pacific  Beach  Co.,  115  Cal.  186  (46  Pac.  Rep. 
899).  In  Nebraska,  the  right  to  foreclose  a  mechanic's  lien 
is  barred  by  the  statute  of  limitations,  unless  the  action  is 
commenced  within  two  years  from  the  date  of  filing  the  lien. 
Monroe  v.  Hanson,  47  Neb,  80  (66   N.  \V.  Rep.  12).     An 
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action  to  compel  a  conveyance  in  accordance  with  an  agree- 
ment  to  partition  lands  is  not  barred  after  two  years  by  Cal. 
Code  Civ.  Proc,  §  889,  because  not  in  writing,  where  the 
agreement  was  in  fact  executed  by  a  proper  division  of  the 
land  according  to  the  intention  of  the  parties.  Goodmnv  v. 
Parker  et  al,  112  Cal.  437  (44  Pac.  Rep.  788).  An  action 
by  a  vendor  to  recover  unpaid  purchase  money  from  a  vendee 
who  has  accepted  a  deed  under  the  contract  of  sale  and  never 
executed  any  written  promise  to  pay  the  purchase  money  is 
covered  by  the  general  six-year  statute  (Mississippi  Code,  § 
2787),  and  not  by  §  2789,  fixing  a  period  of  limitations  for 
actions  "on  any  unwritten  contract  express  or  implied.'* 
Washington  v.  Soria^  78  Miss.  665  (19  So.  Rep.  485;  55  Am. 
St.  Rep.  555).  Under  Cal.  Code  Civ.  Proc,  §  888,  subd.  4, 
actions  for  relief  on  account  of  fraud  must  be  brought  within 
three  years  after  the  discovery  of  the  fraud  and  a  complaint 
showing  that  the  fraud  occurred  more  than  three  years  before 
the  beginning  of  the  action  and  which  does  not  allege  the 
discovery  thereof  within  three  years,  is  demurrable.  Castro 
V.  Geil,  110  Cal.  292  (42  Pac.  Rep.  804;  52  Am.  St.  Rep. 
84).  Under  the  Tennessee  statute,  acts  1891,  Ch.  81,  §  1,  it 
is  held  that  an  action  to  recover  damages  for  changing  the 
grade  of  a  street  must  be  brought  within  one  year.  Mayor  of 
Chattanooga  v.  Neely,  97  Tenn.  527  (87  S.  W.  Rep.  281). 

Sec.  831.  Laches.  One  who  would  invoke  a  court  of 
equity  to  relieve  him  from  the  fraud  of  another  must  act 
promptly ;  he  will  not  be  permitted  to  wait  and  speculate  as 
to  which  of  two  courses  will  result  most  profitably  to  him. 
He  cannot  be  '*  permitted  to  play  fast  and  loose.'*  Blackman 
V.  Wright,  96  la.  541  (65  N.  W.  Rep.  843).  The  doctrine 
of  laches  cannot  be  invoked  against  the  claimant  under  an 
equitable  title  who  has  all  the  time  been*  in  possession  of  the 
premises  in  dispute.  Boyd  v.  Boydy  168  111.  611  (45  N.  E 
Rep.  118).  No  presumption  of  payment  arises  from  lapse  of 
time  short  of  the  statutory  period,  yames  v.  Life^  92  Va. 
702  (24  S.  E,  Rep.  275).  The  right  to  assert  a  superior  equi- 
table title  may  be  lost  by  laches.  Price  v.  Gray,  N.  J. 
Eq.  (84  Atl.  Rep.  678).     Where  an  action  in  equity  has 

been   dismissed  for  laches,  an  action  at  law  to   accomplish 
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the  same  purpose  cannot  be  maintained.  Fidelity  Ins,  T. 
<$:  S.  D.  Co.  V.  Fridenberg,  175  Pa.  St.  500  (84  AtU 
Rep.  848;  52  Am.  St.  Rep.  851).  Where  a  plaintiff's 
delay  in  bringing  an  action  to  enforce  her  claim  of  title 
to  land  has  been  occasioned  by  the  defendant's  fraudulently 
concealing  the  evidence  of  the  plaintiff's  claim,  he  will  not  be 
allowed  to  defend  against  the  action  on  the  ground  of  the 
laches  of  the  plaintiff".  McKneelyv.  Terry,  61  Ark.  527  (88 
S.  W.  Rep.  958).  The  defense  of  laches  may  be  raised  by 
demurrer  where  the  delay  appears  upon  the  faceof  the  plaint- 
iff's bill.  Kerfoot  v.  Billings,  160  111.  568  (48  N.  E.  Rep. 
804).  A  grantor  in  a  trust  deed  having  knowledge  of  irregu- 
larities affecting  the  validity  of  a  sale  thereunder  may  by  long 
delay  in  enforcing  his  rights  by  suit,  lose  them,  although  he 
has  continuously  asserted  them  in  other  ways.  Kerfoot  v. 
Billings,  160  111.  568  (48  N.  E.  Rep.  804). 

Sec.  832.  Enforcement  of  implied  trusts — Stale- 
ness  of  demand.  Where  three  persons  agreed  in  writing 
that  certain  land  should  be  purchased  for  sale,  two  of  them 
advancing  the  purchase  money,  and  taking  title  in  their  own 
names,  and  the  third  rendering  professional  services  without 
charge,  he  to  have  no  interest  until  enough  of  the  land  was 
sold  to  repay  the  purchase  money,  with  interest,  and  the  three 
to  share  equally  in  the  residue,  or  in  the  proceeds  of  all  subse- 
quent sales,  the  beneficial  ownership  in  the  excess  of  the  land 
bought  under  the  agreement,  over  and  above  what  was 
required  to  repay  the  purchase  money  and  interest,  was  in  the 
three  jointly;  the  two  in  whom  the  legal  title  w^s  vested 
holding  in  trust  for  the  third  as  to  his  share.  If  this  third 
person,  who  had  died,  in  fact  rendered,  before  his  death,  all 
the  services  which  were  required  of  him  by  the  contract,  the 
share  of  his  estate  would  be  a  full  third.  If  not,  the  questions 
whether  that  share  should  be  reduced,  and,  if  so,  how  much, 
and,  if  reduced  at  all,  whether  the  deduction  should  be  made 
on  the  basis  of  charging  that  share  with  any  costs  or  expenses 
incurred  because  of  the  non-performance  of  services,  or  the 
deduction  should  be  arrived  at  upon  an  equitable  apportion- 
ment, would  be  open  for  determination.  It  matters  not  that 
the  land  was  held  for  sale  even  for  as  long  a  period  as  thirty-five 
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or  forty  years,  there  would  be  no  bar  of  the  equitable  interest 
covered  by  the  trust,  either  by  the  statute  of  limitations  or  by 
the  equitable  doctrine  of  stale  demand.  Jlines  v.  Johnston^ 
95  Ga.  629  (28  S.  E.  Rep.  470). 

Sec.  833.  Delay  in  bringing  action  for  specific  per- 
formance. Where  the  vendee  is  in  possession  of  the  premises, 
by  the  permission  of  the  vendor,  after  payment  of  a  part  of  the 
purchase  money,  and  under  an  assertion  and  exercise  of  right, 
the  mere  lapse  of  time  does  not  bar  his  remedy  for  a  specific 
performance  of  the  contract  to  convey  such  premises.  If  the 
vendee  takes  and  retains  possession  of  the  premises,  with  the 
vendor's  consent,  his  mere  delay  in  bringing  the  suit,  or  pay- 
ing the  purchase  price,  will  not  prevent  him  from  compelling 
a  conveyance  upon  a  subsequent  payment  or  tender  of  the 
amount  due.  Nor  will  his  right  to  such  relief  be  cut  off  until 
the  vendor  places  a  limit  to  the  lapse  of  time  by  a  demand  of 
payment  at  or  before  a  specified  day,  and  by  a  notice  that  the 
agreement  will  be  rescinded  unless  the  demand  is  complied 
with,  and  the  vendee  makes  default  thereon.  In  suits  for 
specific  performance  of  a  contract,  the  defendant,  in  order  to 
avail  himself  of  the  plaintiff's  delay  as  a  defense,  must  have 
performed,  or  been  ready  and  willing  to  perform,  all  the  terms 
of  the  contract  on  his  own  part.  Tate  v.  Pensacola^  G,  L,  <& 
Devp.  Co.,  87  Fla.  489  (20  So.  Rep.  542;  53  Am.  St.  Rep. 
261).  This  doctrine  is  also  supported  by -^5/a  v.. ///^^r,  88 
Fla.  71  (20  So.  Rep.  796). 

Sec.  834.  Laches — Fiduciary  relations.  In  an  action 
to  set  aside  a  deed  executed  to  one  sustaining  fiduciary 
relations  with  the  grantor,  laches  cannot  be  asserted  as  a 
defense  unless  the  lapse  of  time  equal  the  statutory  bar.  Ross 
V.  Payson,  160  111.  849  (48  N.  E.  Rep.  899).  The  court  say  : 
^'  That  laches  may  be  interposed  as  a  defense  in  an  action  of 
this  kind  was  expressly  held  in  Elmore  v.  yohnson,  148  111. 
518  (82  N.  E.  Rep.  418)  and  in  principle  announced  in  many 
previous  decisions  of  this  court.  The  rule  laid  down  in  Wood 
V.  Dowries,  18  Ves.  180,  note  1,  was  approvingly  referred  to 
in  the  Elmore  case,  and  it  is  to  the  effect  that  '  length  of  time 
weighs  less  in  such  a  case  than  in  any  other,'  and  that  it  is 
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*  extremely  difficult  for  a  confidential  agent  to  set  up  an  avail- 
able defense  grounded  on  the  laches  of  bis  employer.'  We 
think  there  is  great  force,  reason,  and  equity  in  this  statement 
of  the  law.  It  is  further  said  in  the  Elmore  case  :  *  Where 
bills  are  filed  to  set  aside  contracts  or  deeds  between  parties 
standing  in  a  confidential  relation  with  each  other,  the  defense 
of  laches  is  not  usually  regarded  with  favor.'  It  was  allowed 
to  prevail  in  that  case  because  of  affirmative  acts  of  the  com- 
plainant.    That  one  who  has  violated  a  duty  which  he  owes 

4 

to  another,  and  thereby  obtains  that  other's  property,  should 
be  allowed  to  say  that  he  may  retain  it  because  an  action  has 
not  been  brought  promptly  even  though  the  statute  of  limita- 
tions has  not  run,  seems  inequitable  and  unjust,  and,  as  is 
shown  in  the  case  last  above  referred  to,  he  will  not  be  allowed 
to  do  so  unless  the  party  complaining  has  knowingly 
acquiesced  in  the  conveyance,  or  done  some  affirmative  act 
calculated  to  induce  the  belief  that  he  does  not  intend  to  ques- 
tion it,  or  there  are  such  facts  and  circumstances  in  the  case  as 
indicate  that  the  action  is  speculative.  In  other  words,  if 
a  court  of  equity  can  grant  relief  against  the  abuse  of  the 
relation  of  trust  and  confidence  arising  out  of  the  relation  of 
attorney  and  client,  without  injury  to  the  defendant  or  other 
interested  parties,  we  see  no  reason  why  a  period  of  delay  in 
bringing  a  suit  less  than  that  fixed  by  some  statute  of  limita- 
tions should  bar  the  right  of  the  complainants.  *  A  court  of 
equity  applies  the  doctrines  of  laches  in  denial  of  relief  prayed, 
where  the  statutory  period  of  limitations  has  not  expired,  only 
where,  from  all  the  circumstances  in  evidence,  to  grant  the 
relief  to  which  the  complainant  would  otherwise  be  entitled, 
will,  presumptively,  be  inequitable  and  unjust,  because  of  the 
delay  to  the  defendants.'     S^/^cr  v.  Beni,  111  111.  828." 

Sec.  835.  Laches — Particular  cases.  A  grantee's 
delay  for  seven  years  to  bring  an  action  to  correct  a  mutual 
mistake  in  the  description  in  his  deed  will  not  bar  the  action 
where  relations  of  mutual  trust  and  confidence  existed  between 
him  and  the  grantor  and  the  action  was  commenced  upon  the 
discovery  of  the  mistake.  Wilson  v.  Wilson y  28  Nev.  267 
(45Pac.  Rep.  1009).  When  all  the  facts  were  either  known 
or  accessible  to  them,  a  delay  of  twenty  years  was  held  to  be 
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such  laches  as  will  bar  an  action  by  heirs  to  set  aside  an  exec- 
utrix's sale  of  their  ancestor's  real  estate  because  it  was  pur- 
chased by  the  executrix,  the  rights  of  innocent  purchasers  hav- 
ing intervened,  Melms  v.  Pabst  Brewing  Co,^  98  .Wis.  169 
(66  N.  W.  Rep.  518;  57  Am.  St.  Rep.  899).  Particular 
case  in  which  it  was  held  that  a  delay  of  fourteen  years  was 
not  such  laches  as  would  prevent  one  from  having  an  injunc- 
tion against  the  enforcement  of  an  execution  sale  of  his  prop- 
erty against  him.  Lundy  v.  Seymour^  55  N.  J.  Eq.  1  (85  Atl. 
Rep.  898).  Particular  case  in  which  the  right  to  have 
reformation  of  a  mortgage  was  held  not  to  be  lost  by  laches. 
Citizens'  Nat.  Bank  v.  Judy^  146  Ind.  822  (48  N.  E.  Rep. 
259) .  For  cases  which  depend  upon  particular  facts  and  illus- 
trate the  doctrine  of  laches,  see  Dice  v.  Brown^  98  la.  297  (67 
N.  W.  Rep.  258)  ;  Horr  v.  French,  99  la.  78  (68  N.  W.  Rep. 
581) ;  Fox  V.  Drewry,  62  Ark.  816  (85  S.  W.  Rep.  538); 
McElwee  v.  McElwee,  97  Tenn.  649  (87  S.  W.  Rep.  560) ; 
Peck  V.  Ashurst^  108  Ala.  429  (19  So.  Rep.  781)  ;  Eastman 
V.  Litilefield,  164  111.  124  (45  N.  E.  Rep.  187). 

Sec.   886.     As    to   enforcement    of   express  trusts. 

Lapse  of  time  will  not  be  allowed  to  defeat  an  express  trust, 
cognizable  in  equity  alone,  which  continues  to  be  acknowl- 
edged and  acted  upon  by  the  parties,  but  when  the  relation- 
ship of  trustee  and  cestui  que  trust  is  no  longer  admitted  to 
exist,  or  gross  laches  in  enforcing  a  known  right,  or  long 
acquiescence  in  the  alleged  breach  of  trust,  is  shown,  and 
lapse  of  time  has  obscured  the  nature  and  character  of  the 
trust,  or  the  acts  of  the  parties  or  other  circumstances  give  rise 
to  a  presumption  unfavorable  to  its  continuance,  a  court  ot 
equity,  even  in  case  of  an  express  trust  will  refuse  relief,  upon 
the  ground  of  lapse  of  time  and  its  inability  to  do  certain  and 
complete  justice.  Stiniis  v.  St i mis,  54N.J.  Eq.  17  (83  Atl. 
Rep.  468) .  Where  the  charter  of  a  city  provides  that  when 
land  is  taken  by  it  for  public  purposes  by  condemnation  pro- 
ceedings, if  the  owner  thereof  fails^  to  furnish  an  abstract  of 
title  showing  himself  to  be  entitled  to  the  damages  awarded, 
the  amount  thereof  shall  be  appropriated  and  set  apart  in  the 
city  treasury  for  the  party  showing  himself  entitled  thereto ; 
and  land  belonging  to  the  plaintiff  was  so  taken  and  the 
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money  awarded  for  his  damages  so  appropriated  and  set  apart, 
and  more  than  twelve  years  thereafter  the  plaintiff  for  the 
first  time  furnished  such  abstract  and  upon  a  refusal  of  hib 
demand  for  the  payment  of  the  money,  brought  suit,  it  was 
held  that  the  action  was  not  one  to  enforce  a  trust  so  as  to 
avoid  the  running  of  the  statute  of  limitations.  Stillivater  £ 
St.  P.  R.  Co.  V.  Stillwater,  68  Minn.  176  (68  N.  W.  Rep. 
886). 

Sec«  837.  Disabilities  of  parties.  Minority  of  heirs 
does  not  prevent  the  statute  of  limitations  from  running 
against  them  where  it  had  begun  to  run  against  the  persons 
through  whom  they  claim.  Castro  v.  Ceil,  110  Cal.  292  (42 
Pac.  Rep.  804 ;  62  Am.  St.  Rep.  84) .  Minn.  Gen.  Stat.  1894, 
§  5147,  applied — running  of  the  statute  against  infants.  Backus 
V.  Burke,  68  Minn.  272  (65  N.  W.  Rep.  459).  Where 
the  statute  allows  a  married  woman  three  years  after  she 
becomes  discovert  within  which  to  commence  her  suit,  a  sub- 
sequent statute  authorizing  a  married  woman  to  sue  alone 
does  not  by  implication  repeal  the  saving  clause  in  her  favor 
in  the  statute  of  limitations.  P'ox  v.  Dre-jory,  62  Ark.  816 
(85S.  W.Rep.  533). 

Sec.  838.  Set  off  and  cross  demands.  The  bringing 
of  an  action  by  one  party  saves  from  the  operation  of  the  stat- 
ute all  such  claims  of  the  defendant  against  the  plaintiff  as 
are  properly  the  subject  of  set-off  in  that  action.  Where 
there  are  cross  demands  between  the  parties,  which  occurred 
at  nearly  the  same  time,  both  of  which  would  be  barred  by 
the  statute,  and  the  plaintiff  has  saved  the  statute  by  suing 
out  process,  but  the  defendant  has  not,  it  has  been  held  that 
nevertheless  the  defendant  may  set  off  such  demands.  Lewis 
v.  Turnley,  97  Tenn.  197  (86  S.  W.  Rep.  872). 

Sec.  839.  Interruption  or  suspension  of  statute.  An 
offer  to  purchase  the  property  from  the  person  against  whom 
one  claims  to  hold  adversely  will  interrupt  the  running  of  the 
statute  in  his  favor.  McMahillv.  Torrence,  168  111.  277  (45  N. 
E.Rep.  269).  A  running  of  the  statute  of  limitations  in  favor 
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dF  the  occupant  is  not  interrupted  by  a  temporary  tortious 
possession  of  another.  Prouty  v.  Tilderty  164  111.  168  (45  X. 
E.  Rep.  445).  Where  the  adverse  holder  of  land  offers  to 
purchase  it  from  the  true  owner  within  the  statutory  time,  it 
is  a  clear  recognition  of  the  owner's  title  and  will  interrupt 
the  running  of  the  statute.  Litchfield  v.  Sewell^  97  la.  274 
(60  N.  W.  Rep.  104).  Citing,  Davenport  v.  Sebring^  52  la. 
864  (8  N.  W.  Rep.  408)  ;  Jackson  v.  Britton,  4  Wend.  507  ; 
Jackson  V.  Croy^  12  Johns.  427 ;  Lovell  v.  Prost,  44  Cal.  471. 
A  statute  (Hill's  Ann.  Or.  Laws,  §  1120)  giving  an  adminis- 
trator the  right  to  the  possession  of  a  decedent^s  real  estate 
during  administration  does  not  suspend  the  running  of  the 
statute  of  limitations  against  the  heirs  of  such  decedent  for 
that  time,  unless  the  administrator  takes  actual  possession  of 
the  land.  Clark  v.  Bundy,  29  Ore.  190  (44  Pac.  Rep.  282). 
Where  a  debt  for  which  a  lien  is  given  is  not  barred  as  against 
the  principal  debtor  on  account  of  his  non -residence  the  lien 
may  be  enforced  as  against  subsequent  purchasers  and  junior 
lienholders,  who  have  been  residents  of  the  state  during  the 
entire  statutory  period.  Leeds  Lumber  Co,  v.  Haivorthy  98 
la.  463  (67  N.  W.  Rep.  888;  60  Am.  St.  Rep.  199).  Con- 
struing and  applying  N.  C.  Code  Civ.  Pro.,  §  162,  providing 
that  where  one  against  whom  a  cause  of  action  exists  shall 
'*  depart  from  and  reside  out  of  the  state,"  limitations  shall  be 
suspended  during  his  absence,  it  is  held  that  the  statute  can 
be  put  in  motion  only  by  his  return  to  the  state  with  the  view 
of  residence.  Lee  v.  McKoy^  118  N.  C.  518  (24  S.  E.  Rep. 
210).  If  the  trustee  in  a  deed  of  trust  containing  a  power  of 
sale  sells  the  morgaged  premises,  and  pays  the  proceeds  to  the 
holder  of  the  note  secured  by  the  trust  deed,  and  the  latter 
endorses  such  proceeds  on  the  note,  this  is  not  such  part  pay- 
ment of  the  note  as  will  take  it  out  of  the  operation  of 
the  statute  of  limitations,  as  to  the  mortgagor.  Moffitt 
V.  Carr,  48  Neb.  403  (67  N.  W.  Rep.  150).  Citing, 
Campbell  v.  Baldwin^  130  Mass.  199.  For  a  case  depending 
upon  particular  facts  and  illustrating  when  the  pendency  of 
litigation  will  interrupt  the  running  of  the  statute,  see  East 
Tcnn,  Iron  <&  C  Co.  v.    Walton^  Tenn.  (85  S.  W. 

Rep.  459). 
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Sec.  840.  Waiver  of  statute — Renewal  of  note- 
Pleading — Construction  of  statute.  A  defendant  who  fails 
to  object  to  the  filing  of  an  amended  complaint  for  the  reason 
that  it  sets  up  a  new  cause  of  action  waives  the  benefit  of  the 
statute  of  limitations  so  far  as  that  defense  applies  as  of  the 
time  of  the  filing  of  the -amendment.  Mullen  v.  McKim^  22 
Colo.  468  (45  Pac.  Rep.  416).  Time  within  which  an  action 
may  be  brought  to  enforce  a  vendor's  lien  cannot  be  extended 
by  taking  renewal  notes  from  time  to  time  for  the  purchase 
money.  McElwee  v.  McElwee^  97  Tenn.  649  (87  S.  W.  Rep. 
560).  A  complaint  is  bad  if  it  shows  on  its  face  that  the 
action  is  barred.  McCalla  v.  Dougherty^  4  Kan.  App.  410 
(46  Pac.  Rep.  80).  Applying  the  statute  of  limitations  of 
North  Carolina  (Code  Civ.  Proc,  §  155,  subds.  2, 8)  it  is  held 
that  a  petition  to  assess  damages  on  account  of  the  taking  of 
land  for  the  right  of  way  for  a  railroad  is  not  an  action  of 
trespass  nor  one  on  a  liability  created  by  statute.  Utlcy  v. 
Wilmington  ^  W.  R,  Co.,  119  N.  C.  720  (25  S.  E.  Rep. 
1021).  

STATUTORY  PROVISIONS. 

Sec.  841 .  Alabama.  Actions  for  the  recovery  of  lands  must  be 
brought  within  ten  years  from  the  time  the  cause  of  action  accrued.  Code 
(1886),  §  2614.  Actions  for  trespass,  and  for  use  and  occupation  of  land, 
within  six  years.  Id.,  %  2615.  "All  actions  founded  on  equities  of 
redemption,  where  lands  have  been  sold  under  a  decree  of  the  chancery 
court,  existing  in  any  person  not  a  party  to  the  proceedings,  who  claims 
under  the  mortgagor,  or  grantor  in  the  deed  of  trust,  within  five  years." 
Id.,  §2616.  Persons  under  disability,  viz:  Minors,  married  women,  per- 
sons insane  or  imprisoned  on  criminal  charge  for  any  term  less  than  life, 
may  bring  such  actions  within  three  years  after  removal  of  the  disability, 
provided  the  whole  time  from  the  accruing  of  the  action  does  not  exceed 
twenty  years.  Id.,  §  2624.  Actions  for  the  recovery  of  lands  sold  for  taxes 
do  not  lie,  unless  they  be  brought  within  five  years  after  the  sale,  but 
minors  and  insane  persons  have  two  years  after  the  removal  of  their  dis- 
ability to  bring  such  suits.    Id.,  §  606. 

"  Ail  proceedings  for  dower,  when  the  rights  of  an  alienee  of  the 
husband  are  involved,  must  be  commenced  within  three  years  after  the 
death  of  the  husband.*'  Code  (1886),  §  1913.  Actions  to  set  aside  fraudu- 
lent conveyances  must  be  brought  within  one  year  after  discovery  of  the 
fraud.  Id.,  §2630.  The  uninterrupted  occupation  of  the  premises  for 
^hree  years,  if  the  estate  of  the  defendant  is  not  determined,  is  a  bar  to  an 
action  for  forcible  entry  and  detainer.    Id.,  §  3390. 

The  statute  of  limitations  does  not  begin  to  run  against  express^ 
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continuing  trusts,  until  there  has  been  a  repudiation  of  the  trust,  and  that 
fact  brought  to  the  knowledge  of  the  beneficiary.  McCarthy  v.  MeGarthy, 
74  Ala.  546;  WfuUtone  v.  Whetston^^  75  Ala.  496.  But  implied  or  con- 
structive trusts  are  within  the  statute.    Nettles  v.  Nettles,  67  Ala.  599. 

Sec.  842.  Arizona.  "  Every  suit  to  recover  real  property  as 
against  any  person  in  peaceable  and  adverse  possession  thereof  under 
title  or  color  of  title,- shall  be  instituted  within  three  years  next  after  the 
cause  of  action  shall  have  accrued."    Rev.  Stat.  (1887),  §  2297. 

"  Every  suit  to  recover  real  property  as  against  any  person  having 
peaceable  and  adverse  possession  thereof,  cultivating,  using  or  enjoying 
the  same,  and  paying  taxes  thereon,  if  any,  and  claiming  under  a  deed 
duly  registered,  shall  be  instituted  within  five  years  next  after  the  cause 
of  action  shall  have  accrued;  provided,  that  this  section  shall  not  apply 
to  any  one  in  possession  of  land,  who  in  the  absence  of  this  section  would 
deraign  title  through  a  forged  deed."    Id.,  §  2299. 

In  all  cases  when  the  party  in  possession  claims  real  property  by 
right  of  possession  only,  suits  to  recover  possession  from  him  shall  be 
brought  in  two  years  after  the  right  of  action  accrues.  Id.,  §  2301. 
Infants,  persons  of  unsound  mind  and  persons  imprisoned  have  a  like 
time  from  the  removal  of  their  disability  that  others  have  from  the 
accruing  of  the  action.  Id.,  §  2307.  Actions  for  trespass  must  be  brought 
within  two  years  after  the  cause  of  action  accrues.  Rev.  Stat.  (1887),  § 
2310;  for  the  specific  performance  of  a  contract  for  the  sale  of  real  estate 
within  four  years  after  the  cause  of  action  shall  have  accrued.  Id., 
§  2318.  Actions  for  forcible  entry  and  detainer  must  be  brought  within  two 
years  after  the  commencement  of  the  forcible  entry  or  detainer.  Id., 
§  2321.  In  case  of  death  before  the  termination  of  the  period,  the  limitation 
is  extended  one  year  after  the  death,  or  until  an  administrator  is  qualified 
according  to  law.  Id.,  §§  2325,  2326.  The  validity  of  a  sale  of  real  estate 
by  a  guardian  can  not  be  questioned  by  the  ward,  or  any  one  claiming  under 
him,  after  three  years  from  the  discharge  or  removal  of  theguardian;  but 
if  at  the  time  of  such  discharge,  the  person  entitled  to  bring  such  action  is 
under  any  legal  disability,  the  action  may  be  maintained  at  any  time  within 
three  years  after  such  disability  is  removed.    Id.,  §  1379. 

Sec.  843.  Arkansas.  "All  suits  for  the  recovery  of  lands 
shall  be  had  and  sued  within  seven  years  next  after  title  or  cause  of  action 
accrued."  Sandels  &  HilPs  R.  S.  1894,  §  4815.  "  No  action  for  the 
recovery  of  real  property,  when  the  plaintiff  does  not  claim  title  to  the 
lands,  shall  be  brought  when  the  plaintiff,  or  his  testator  or  intestate,  has 
been  five  years  out  of  possession."  Id.,  §  4820.  Persons  within  the  age 
of  twenty-one,/€77M  covert,  or  non  compos  mentis,  at  the  time  the  action 
accrues  may  bring  suit  within  three  years  after  the  removal  of  disability. 
Id.,  §  4815.  "  All  actions  against  the  purchaser,  his  heirs  or  assigns,  for 
the  recovery  of  lands  sold  at  judicial  sales  shall  be  brought  within  five 
years  from  the  date  of  such  sale,  saving  to  minors  and  persons  of  unsound 
mind  the  period  of  three  years  after  such  disability  shall  have  beea 
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removed "  Id.,  §  4818.  Actions  for  trespass  must  be  commenced 
within  three  years.  Id.,  §  4822.  Suits  to  foreclose  mortgages  or  enforce 
deeds  of  trust  are  barred  when  the  debt  or  liability  for  the  security  of 
which  they  are  given  is  barred.  Id.,  §  5094.  All  actions  questioning  the 
validity  of  tax  sales  must  be  commenced  within  two  years  from  date  of 
sale.  Id.,  §  6634.  No  action  for  the  recovery  of  lands  sold  for  taxes  shall 
be  maintained  unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor, 
or  grantor,  was  seized  or  in  possession  of  such  lands  within  two  years 
next  before  the  commencement  of  such  suit  or  action.  Id.,  §  4819.  "If 
any  person  entitled  to  bring  any  action  shall,  at  the  time  of  the  accrual, 
be  under  twenty-one  years  of  age,  or  insane,  or  imprisoned  beyond  the 
limits  of  the  state,  such  person  shall  be  at  liberty  to  bring  such  action 
within  the  time  specified,  after  such  disability  shall  be  removed."  Id.,  § 
4833.  Death  of  the  party  entitled  to  bring  an  action  extends  the  time  one 
year.    Id.,  §  4840. 

Section  4818  of  the  statute  does  not  apply  to  a* suit  to  set  aside  a  judicial 
sale  on  the  ground  of  fraud.  Phelp$  v.  Jackson,  31  Ark.  272.  It  has  no 
application  to  lands  sold  on  execution.  Such  are  not  judicial  sales. 
Hershy  v.  Latham,  42  Ark.  305.  Section  4819  applies  to  infants  and  others 
under  disability.    SirM  v.  Cumhy,  53  Ark.  418. 

Sec,  844.  California.  "No  action  for  the  recovery  of  real 
property  can  be  maintained,  unless  it  appears  that  the  plaintiff,  or  his 
ancestor,  predecessor,  or  grantor,  was  seized  or  possessed  of  the  property 
in  question  within  five  years  before  the  commencement  of  suit."  Deer- 
ing*s  Civ.  Code,  §  318.  No  action  can  be  brought  by  any  person  claiming 
under  letters  patent  or  grant  from  the  state,  unless  the  state's  title  has 
accrued  within  ten  years  before  the  action  or  proceeding  is  commenced, 
or  the  people  [the  state]  or  those  for  whom  they  claim,  shall  have  received 
the  rents  and  profits  of  such  real  property  within  the  space  of  ten  years. 
Id.,  §§315-16. 

"  When  letters  patent  or  grants  of  real  property  issued  or  made  b> 
the  people  of  this  state  are  declared  void  by  the  determination  of  a  com- 
petent court,  an  action  for  the  recovery  of  the  property  so  conveyed  may 
be  brought,  either  by  the  people  of  the  state,  or  by  any  subsequent 
patentee  or  grantee,  his  heirs  or  assigns,  within  five  years  after  such 
•determination."    Id.,  §  317. 

Persons  under  disability,  viz.:  Infants,  persons  insane,  and  in  prison 
•on  a  criminal  charge  for  a  term  less  than  life,  and  married  women,  when 
their  husbands  are  necessary  parties  to  the  action,  have  five  years  from 
the  removal  of  their  disability  for  the  commencement  of  the  action. 
Id.,  §  328.  Actions  for  trespass  must  be  brought  within  three  years  after 
the  cause  of  action  accrues.  Id.,  §  338.  Those  for  mesne  profits  are 
barred  after  five  years.     Id..  §  336. 

Sales  of  lands  by  administrators,  executors,  and  guardians  cannot 
be  questioned  after  three  years  from  the  settling  of  the  estate.  But  if  the 
action  is  based  upon  fraud,  it  may  be  instituted  within  three  years  from 
the  discovery  of  the  fraud,  and  minors  and  others  under  disability  may 
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sue  within  three  years  from  removal  of  their  disability.  Id.,  §§  1573, 1574. 
Mortgages  maybe  redeemed  as  against  the  mortgagee  in  possession  unless 
he  has  continuously  maintained  an  adverse  possession  of  the  mortgaged 
premises  for  five  years  after  breach  of  some  condition  of  the  mortgage. 
Id.,  §  346.  There  are  the  same  disabilities  as  to  the  action  above  given  as 
in  actions  for  the  recovery  of  real  estate.  The  time  of  the  disability  is 
deducted  from  the  time  of  limitation.  Id.,  §  352.  The  death  of  a  person 
entitled  to  bring  an  action  before  the  expiration  of  the  limitation  extends 
the  statute  six  months  from  his  death.  The  death  of  a  person  against 
whom  an  action  may  be  brought  extends  the  time  one  year  after  the  issu- 
ing of  letters  of  administration.    Id.,  §  353. 

Sec.  845.  Colorado.  "  No  person  shall  commence  an  action  for 
the  recovery  of  lands,  unless  within  twenty  years  after  the  right  to  bring 
such  action  first  accrued^or  within  twenty  years  after  he,  or  those  from 
whom  he  claims,  have  been  seized  or  possessed  of  the  premises,  except 
as  hereinafter  provided."  Acts  1893,  p.  327,  §  1.  The  right  to  bring  any 
action  to  recover  land  shall  be  deemed  to  have  first  accrued  at  the  times 
hereinafter  mentioned:  First,  when  any  person  is  disseized,  at  the  time 
of  the  disseizen.  Second,  when  he  claims  as  heir  or  devisee  of  one  who 
died  seized,  at  the  time  of  such  death,  unless  there  is  a  tenancy  or  other 
estate  intervening  after  the  death  of  such  ancestor  or  devisor;  in  which 
case  his  right  shall  be  deemed  to  have  accrued  when  such  intermediate 
estate  expires,  or  would  have  expired  by  its  own  limitation.  Third,  when 
there  is  such  an  intermediate  estate,  and  in  all  other  cases  when  the  party 
claims  by  force  of  any  remainder  or  reversion,  his  right  shall  be  deemed 
to  accrue  when  the  intermediate  estate  would  have  expired  by  its  own 
limitation,  notwithstanding  any  forfeiture  thereof  for  which  he  might  have 
entered  at  an  earlier  time.  Acts  '93,  p.  327,  §  3.  "  Actions  for  the  recov- 
ery of  any  lands,  of  which  any  person  may  be  possessed  by  actual  resi- 
dence thereon  for  seven  successive  years,  having  a  connected  title, 
deducible  of  record  from  this  state  or  the  United  States,  or  from  any  public 
officer,  or  other  person  authorized  to  sell  such  lands  on  execution  or  order 
of  court,  shall  be  brought  within  seven  years  next  after  possession  taken; 
but  when  the  possessor  shall  acquire  such  title  after  taking  possession, 
the  limitation  shall  begin  to  run  from  the  time  of  acquiring  title.*'  Acts 
'93,  p.  328,  §  4.  "  Every  person  in  the  actual  possession  of  lands,  and  who 
shall  for  seven  successive  years  continue  in  such  possession,  and  shall 
during  said  time  pay  all  taxes  legally  assessed  on  such  lands  shall  be  held 
and  adjudged  to  be  the  legal  owner  of  said  lands.  All  persons  holding 
under  such  possession  by  purchase,  devise  or  descent,  before  said  seven 
years  shall  have  expired,  and  who  shall  continue  such  possession  and  pay 
the  taxes  as  aforesaid,  so  as  to  complete  the  possession  and  payment  of 
taxes  for  seven  years  shall  be  entitled  to  the  benefit  of  this  section." 
Acts  '93,  p.  328,  §  6.  "  Whenever  a  person  having  color  of  title,  made  in 
good  faith,  to  vacant  and  unoccupied  land  shall  pay  all  taxes  legally 
assessed  thereon  for  seven  successive  years,  he  shall  be  deemed  to  be  the 
legal  owner  of  said  vacant  and  unoccupied  land  to  the  extent  and  accord* 
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ing  to  the  purport  of  his  paper  title.  All  persons  holding  under  such 
taxpayer,  by  purchase,  devise  or  descent,  before  said  seven  years  shall 
have  expired,  and  who  shall  continue  to  pay  the  taxes  as  aforesaid,  so  as 
to  complete  the  payment  of  taxes  for  the  term  aforesaid,  shall  be  entitled 
to  the  benefit  of  this  section.  Provided,  however,  if  any  person  having  a 
better  paper  title  to  said  vacant  and  unoccupied  lands  shall  during  the  said 
term  of  seven  years  pay  the  taxes  on  said  land  for  one  or  more  years,  then 
such  person  seeking  title  under  claim  of  taxes  paid  shall  not  be  entitled 
to  the  benefit  of  this  section."  Acts  *93,  p.  329,  §  7.  Infants, /sm^  covert, 
persons  insane,  imprisoned,  or  absent  from  the  state  on  public  business, 
have  two  years  from  the  removal  of  disability;  and,  as  to  lands  held  by 
occupying  taxpayers  and  as  to  vacant  and  unoccupied  lands,  the  time  is 
extended  three  years  after  the  removal  of  the  disability.  Acts  '93,  pp. 
^29-30,  §§  8,  9.  The  death  of  a  person  entitled  to  bring  an  action  under 
disability  extends  the  time  two  years  after  his  decease.  Acts  *93,  p. 
530,  §  10. 

Actions  for  the  recovery  of  lands  sold  for  taxes  must  be  brought 
within  five  years  after  the  delivery  of  the  tax  deed,  but  minors,  insane  per- 
sons, and  idiots,  residing  within  the  United  States,  have  one  year  after  their 
disability  is  removed.  Rev.  Stat.  (1891),  §  3904.  All  actions  for  arrears 
of  rent,  and  for  waste  and  trespass  must  be  brought  within  six  years.  Id., 
§  2900.  Actions  to  set  aside  fraudulent  conveyances  are  limited  to  three 
years  after  the  discovery  of  the  fraud.  Id.,  §  2911.  Bills  of  relief,  in 
x:ase  of  the  existence  of  a  trust,  not  cognizable  by  the  common  law 
courts,  and  in  all  other  cases  not  otherwise  provided  for,  shall  be  filed 
within  five  years  after  the  cause  thereof  accrued.  Id.,  §  2912.  Infants, 
married  women,  insane  persons,  and  those  imprisoned,  or  out  of  the 
United  States,  have  the  respective  times  after  the  removal  of  their  dis- 
abilities, as  to  the  above  actions.    Id.,  §  2914. 

Section  846.  Connecticut.  "No  person  shall  make  entry 
into  any  lands  but  within  fifteen  years  next  after  his  right  or  title  to  the 
same  shall  first  accrue;  and  every  person  not  entering  as  aforesaid,  and 
his  heirs,  shall  be  utterly  disabled  to  make  such  entry  afterwards;  but  if 
any  person  who  shall  have  such  right  or  title  of  entry  into  any  lands  or 
tenements,  shall,  at  the  time  of  the  first  descending  or  accruing  of  said 
right  or  title,  be  a  married  woman,  a  minor,  non  compos  mentis,  or  impris- 
oned, he  and  his  heirs  may,  notwithstanding  the  expiration  of  said  fifteen 
years,  bring  such  action  or  make  such  entry  at  any  time  within  five  years 
after  the  removal  of  such  disability;  provided  that  the  limitation  herein 
prescribed  shall  not  begin  to  run  against  the  right  of  entry  of  any  owner 
of  a  remainder  or  reversionary  interest,  which  is  in  the  adverse  possession 
of  another,  until  the  expiration  of  the  particular  estate.*'  Rev.  Stat.,  § 
1368. 

"When  any  action  to  recover  the  possession  of  real  estate  of  which 
the  plaintiff  claims  to  have  been  disseized  by  the  defendant,  shall  have 
been  abated  by  the  defendant's  death,  and  the  plaintiff  shall  thereafter, 
bring  a  new  action  for  the  lecovery  of  the  same  matter,  the  time  which 
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elapsed  during  the  pendency  of  the  original  action  shall  De  excluded  in 
the  computation  of  the  time  limited  for  the  bringing  of  the  second  action.** 
Id.,  §  1369. 

"  No  person  shall  acquire  A  right  of  way,  nor  any  other  easement^ 
over  the  land  of  another  by  the  adverse  use  or  enjoyment  thereof  unless 
such  use  has  been  continued  uninterilipted  for  fifteen  years."    Id.,  §  1390. 

Actions  for  trespass  must  be  brought  within  three  years  after  cause  of 
action  accrues.  Id.,  §  1376.  Complaint  for  forcible  entry  and  detainer 
must  be  brought  within  six  months  after  the  entry  complained  of.  Id.,  § 
1378.  The  death  of  a  person  in  whose  favor  an  action  lies  before  the 
expiration  of  the  limitation,  extends  the  limitation  one  year  from  his  death. 
Id.,  §  1388.  The  foreclosure  of  a  mortgage  is  not  barred  simply  because 
the  debt  is  barred.  Hough  v.  Baity,  32  Conn.  288.  Actions  for  injuries  to 
lands  by  fire  communicated  from  locomotives  may  be  brought  within  six 
years.  Newton  v.  New  York  R,  R,  Co.,  56  Conn.  21.  The  statute  runs 
against  minors,  if  their  interest  is  vested  in  trustees  who  may  sue.  Wit- 
merding  v.  Rxiss,  33  Conn.  67. 

Sec.  847.  Delaware,  Actions  for  the  possession  of  land  are 
limited  to  twenty  years  after  the  cause  accrues.  Rev.  Stat.  1893,  Chap.  122, 
§§  1, 2,  but  infants,  married  women,  insane,  and  imprisoned  persons  have 
ten  years  after  the  removal  of  disability,  if  the  disability  exists  at  the  time 
when  such  right  of  action  accrues.  Id.,  §  3.  **  If  a  person  entitled  to  an 
action  die  under  disability,  any  one  claiming  under  him  shall  have  the 
same  benefit  which  the  person  first  entitled  would  have  had  by  living 
until  the  removal  of  the  disability."  Id.,  §  4.  Actions  for  waste  and  tres- 
pass must  be  brought  within  three  years.  Id.,  Chap.  123,  §§  6, 10.  Infants, 
married  women,  and  persons  of  unsound  minds  have  three  years  after 
the  removal  of  disability  to  bring  either  of  these  actions.    Id.,  §  13. 

Sec.  848.  Florida.  "  No  action  for  the  recovery  of  real 
property  shall  be  maintained  unless  it  appear  that  the  plaintiff,  his  ances* 
tor,  predecessor  or  grantor,  was  seized  or  in  possession  within  seven  years 
before  the  commencement  of  the  action."    Rev.  Stat  1892,  §  1287. 

"  No  cause  of  action  founded  upon  the  title  to  real  property,  or  to 
rents,  or  to  service  out  of  the  same,  shall  be  effectual  unless  it  appears 
that  the  person  prosecuting  the  action,  or  under  whose  title  the  action  is 
prosecuted,  or  the  ancestor,  predecessor  or  grantor  of  such  person,  was 
seized  or  possessed  of  the  premises  within  seven  years  before  the  accruing 
of  the  right  of  action; or  unless  it  appear  that  the  title  to  such  premises  was 
derived  from  the  United  States  or  the  state  of  Florida  within  seven  years 
before  the  commencement  of  the  action;  then  the  period  of  limitation 
shall  not  begin  to  run  until  the  passage  of  the  title  from  the  state  or  the 
United  States."  Id.,  §  1288.  Minors,  insane  persons  and  persons 
imprisoned  have  seven  years  after  their  disability  ceases,  provided  that 
will  not  extend  the  term  more  than  thirty  years  from  the  accrual  of 
the  action.  Id.,  §  1292.  Actions  for  trespass  to  real  property  and  to  set 
aside  fraudulent  conveyances  can  only  be  commenced  within  three  years 
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after  the  cause  of  action  accrues  and  the  discovery  of  the  fraud.  Id.,  § 
1294,  clause  5.  Sales  of  land  made  by  an  administrator,  executor,  or 
guardian,  cannot  be  questioned  for  irregularities  in  the  proceedings  after 
five  years,  if  it  appear  that  the  proceeds  of  such  sale  were  properly 
applied,  and  the  purchaser  has  been  in  possession  for  that  length  of 
time.  Id.,  §  1293.  Suits  to  recover  land  sold  on  a  tax  sale,  by  the  owner, 
or  any  one  claiming  through  him,  must  be  brought  within  four  years  after 
the  purchaser  goes  into  possession;  the  purchaser  has  but  one  year  from 
the  date  of  acquiring  a  right  to  a  tax  title  to  bring  suit  for  possession.  Id., 
§  400,  and  Acts  1893,  p.  38,  §  65.  A  widow  must  elect  within  one  year 
from  the  probate  of  the  will  between  the  provisions  of  the  will  and  her 
right  to  dower  under  the  law.  Rev.  Stat.  1892,  §  1830.  Actions  in  equity 
claiming  dower  and  to  recover  the  mesne  profits  of  real  estate  are  barred 
if  not  brought  within  four  years  after  the  accrual  of  the  action.  Branch 
V.  Cole,  18  Fla.  368. 

Sec.  849.  Georgia.  There  is  no  statute  of  limitations  as  to 
real  estate  in  Georgia,  but  prescription  is  substituted.  "  Actual  adverse 
possession  of  lands,  by  itself,  for  twenty  years,  shall  give  good  title  by 
prescription  against  every  one,  except  persons  laboring  under  disabil- 
ities." Code  (1895),  §  3588.  "Adverse  possession  of  lands,  under  written 
evidence  of  title,  for  seven  years,  shall  give  a  like  title  by  prescription. 
But  if  such  written  title  be  forged  or  fraudulent,  and  notice  thereof  be 
brought  home  to  the  claimant  before  or  at  the  time  of  the  commence- 
ment of  his  possessions,  no  prescription  can  be  based  thereon."  Id.,  § 
3589.  Infants,  insane  and  imprisoned  persons  have  the  same  time  after 
the  removal  of  their  disability  as  given  above.  Id.,  §  3593.  "A  prescrip- 
tion commenced  shall  cease  against  persons  under  disability  pending  the 
disability,  but  on  removal  thereof,  the  prior  possession  may  be  tacked  or 
added  to  the  subsequent  possession  to  make  out  the  prescription."  Id., 
§  3594.  "  A  prescription  does  not  run  against  an  unrepresented  estate, 
provided  the  lapse  does  not  exceed  five  years;  nor  against  a  joint  title 
w^hich  cannot  be  severally  enforced,  and  a  portion  of  the  owners  are 
under  disabilities;  nor  in  case  of  fraud  until  the  discovery  of  the  fraud; 
nor  agamst  a  party  who  commences  his  action  in  time,  but  is  non-suited 
or  dismisses  and  recommences  within  six  months,"    Id.,  §  3595. 

Actions  for  trespass  upon,  or  damages  to,  realty,  shall  be  brought 
within  four  years.  Id.,  §3898.  "  Subsisting  trusts,  cognizable  only  in  a 
court  of  equity,  are  not  within  the  ordinary  statutes  of  limitation."  Id., 
§  3198.  Under  §  3594  it  is  held  that  lucid  intervals  of  an  insane  person, 
aggregatmg  seven  years,  may  be  tacked  together  to  bar  him.  Verdery 
V.  Savanah,  etc.  B,  B.  Co.,  82  Ga.  675.  Applying  §  3898,  it  is  held  that 
although  the  act  causing  injury  was  done  twenty  years  before,  where 
injury  accrues  within  preceding  four  years,  an  action  will  lie.  Athens 
Mfg,  Co,  V.  Bucker,  80  Ga.  291.  Prescription  runs  against  a  trustee  having 
legal  title,  and  bars  minor  beneficiaries  also.  Cushman  v.  Coleman,  92 
Ga.  772.    Prescription  rights  do  not  ripen  against  remaindermen  until 
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seven  years  after  death  of  life-tenant  and  seven  years  after  the)  ^eome  of 
age.     Wallace  v.  Jones,  93  Ga.  421. 

SdO.  850.  Idaho.  "  No  action  for  the  recovery  of  real  prop- 
erty can  be  maintained,  unless  it  appear  that  the  plaintiff,  his  ancestor, 
predecessor  or  grantor  was  seized  or  possessed  within  five  years  before 
the  commencement  of  the  action;  and  this  section  includes  possessory 
rights  to  lands  and  mining  claims."  Rev.  Sut.  (1887),  §  4036.  •'  No 
cause  of  action  arising  out  of  the  title  to  real  property,  or  to  rents  and 
profits  out  of  the  same,  can  be  effectual  unless  it  appears  that  the  person 
prosecuting  the  action  or  under  whose  title  the  action  is  prosecuted,  or 
the  ancestor,  predecessor,  or  grantor  of  such  person,  was  seized  or  pos- 
sessed of  the  premises  in  question  within  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which  the  action  is  prosecuted.'* 
Id.,  §  4037. 

Minors,  insane  persons,  persons  imprisoned  on  a  criminal  charge 
for  a  term  less  than  life,  and  married  women,  where  their  husbands  are 
necessary  parties  to  the  action,  have  five  years  after  removal  of  disability 
Id.,  §  4046.  Actions  for  the  mesne  profits  of  real  property  must  be  brought 
within  six  years.  Id.,  g  4051.  Actions  for  trespass  to  real  property,  and 
to  set  aside  fraudulent  conveyances  must  commence  within  three  years 
of  the  accrual  of  the  action  or  discovery  of  the  fraud.  Id.,  §  4054.  Actions 
for  partition  and  to  quiet  title,  within  four  years  after  the  cause  of  action 
accrues.  Id.,  §  4060.  An  action  to  redeem  a  mortgage  may  be  brought 
against  the  mortgagee  in  possession  unless  he  has  been  in  adverse  pos- 
session of  the  mortgaged  premises  for  five  years  after  a  breach  of  some 
condition  of  the  mortgage.  Id.,  §  4062.  The  same  rule  as  to  disabilities 
exists  in  these  actionsas  in  actions  for  the  recovery  of  real  property.  Id., 
§  4070.  The  death  of  a  party  in  whose  favor  a  cause  of  action  exists 
before  the  expiration  of  the  limitation  extends  the  limitation  one  year 
thereafter;  the  death  of  a  party  against  whom  there  is  a  cause  of  action 
extends  the  limitation  one  year  after  the  issuing  of  letters  of  administra- 
tion.   Id.,  §4071. 

Sec.  851.  Illinois.  "No  person  shall  commence  any  action 
for  the  recovery  of  lands  unless  within  twenty  years  after  the  right  to 
bring  such  action  first  accrued."  Myers,  Rev.  Stat.,  Chap.  83,  §  1,  Actions 
brought  for  the  recovery  of  lands  of  which  any  person  may  be  possessed 
by  actual  residence  thereon  for  seven  successive  years,  having  a  con- 
nected title,  deducible  of  record  from  this  state  or  the  United  States,  or 
from  any  public  officer  or  other  person  authorized  to  sell  such  land  on 
execution,  or  under  an  order  of  any  court,  shall  be  brought  within  seven, 
years  next  after  possession  taken  as  aforesaid;  but  when  the  possessor 
shall  acquire  title  after  taking  possession,  the  limitation  shall  begin  to 
run  from  the  time  of  acquiring  title.  Id.,  §  4.  Every  person  who  shall 
continue  in  the  actual  possession  of  land  for  seven  years,  under  claim 
and  coior  of  title,  made  in  good  faith,  and  shall  during  said  time,  pay  all 
taxes  legally  assessed  thereon,  shall  be  held  and  adjudged  to  be  the  legal 
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owner  of  said  land.  Id.,  §  6.  Whenever  a  person  having  color  of  title, 
made  in  good  faith,  to  vacant  and  unoccupied  lands,  shall  pay  all  taxes 
legally  assessed  thereon  for  seven  successive  years,  he  shall  be  deemed 
and  adjudged  to  be  the  legal  owner  of  said  land.  All  ^persons  holding 
under  such  tax-payer,  and  who  shall  continue  to  pay  the  taxes  as  afore- 
said, so  as  to  complete  the  payment  of  taxes  for  seven  years,  shall  be 
entitled  to  the  benefit  of  this  section.  Provided  that  if  any  person  hav- 
ing a  better  title  to  said  vacant  and  unoccupied  lands  shall  during  the 
said  term  of  seven  years  pay  any  taxes  assessed  on  said  lands,  then  the 
person  seeking  title  under  claim  of  taxes  paid,  shall  not  be  entitled  to  the 
benefit  of  this  section.  Id.,  g  7.  Infants,  persons  insane,  imprisoned,  or 
absent  from  the  state  on  public  business  have  two  years  from  the  removal 
of  their  disability,  and  as  to  lands  held  by  occupying  taxpayers,  and 
vacant  and  unoccupied  lands,  the  time  is  extended  three  years  after  the 
removal  of  the  disability.  Id.,  §§  7,  8  and  9.  If  the  person  first  entitled 
to  bring  such  action  dies  under  disability,  and  no  determination  has  been 
had  of  the  title,  right  or  action  which  accrued  to  him,  the  action  may  be 
brought  within  two  years  after  his  death.  Id.,  §  10.  "  No  person  shall 
commence  an  action  or  make  a  sale  to  foreclose  any  mortgage,  or  deed  of 
trust  in  the  nature  of  a  mortgage,  unless  within  ten  years  after  the  right 
of  action  or  right  to  make  such  sale  accrues."  Id.,  §  11.  Actions  for 
damages  to  real  property,  and  all  actions  not  otherwise  provided  for, 
shall  be  commenced  within  two  years  after  the  cause-action  accrued.  Id.» 
§  15.  Death  of  the  plaintifiE  extends  the  time  one  year  from  his  death;  of 
the  defendant,  one  year  after  the  issuing  of  letters  of  administration. 
Id.,  §  19. 

Sec.  852.  Indiana.  Actions  for  the  recovery  of  real  estate 
are  limited  to  twenty  years.  Horner's  Rev.  Stat.,  1896,  §  293.  The  limi- 
tation for  the  recovery  of  lands  sold  on  execution,  as  to  suits  brought  by 
the  execution  ddbtor,  or  any  one  claiming  under  him,  by  title  acquired 
after  the  date  of  the  judgment,  is  ten  years  after  the  sale.  For  the  recov- 
ery of  lands  sold  by  an  executor,  administrator  or  guardian,  or  commis- 
sioner of  court,  by  parties  to  the  judgment,  or  any  person  claiming  through 
them,  upon  a  title  acquired  after  the  dite  of  the  judgment,  five  years. 
Ibid.  Actions  for  the  use,  rents  and  profits  of  real  property;  to  set  aside 
fraudulent  conveyances,  for  damages  to  real  property,  and  for  the  deten- 
tion thereof,  must  be  commenced  within  six  years.  Id.,§  292.  "All 
actions  not  limited  by  any  other  statute  shall  be  brought  within  fifteen 
years."    Id., §  294. 

"Any  person  under  legal  disabiliiies  when  the  cause  of  action 
accrues,  may  bring  his  action  within  two  years  after  the  disability  is 
removed."  Id., §296.  The  phrase  "under  legal  disabilities "inclydes 
persons  within  the  age  of  twenty-one  years,  of  unsound  mind,  impris- 
oned in  the  state  prison,  or  out  of  the  United  States.  Id.,  §  1285.  The 
death  of  a  person  entitled  to  bring,  or  liable  to  an  action,  extends  the* 
period  eighteen  months  after  such  death.    Id.,  §  298. 

Actions  to  quiet  title  to  real  estate  are  governed  by  the  provisions  rf 
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the  statute  limiting  actions  to  fifteen  years.  Brad»?Mw  v.  Van  Winkle, 
133  Ind.  134  (32  N.  E.  Rep.  877).  The  fifteen,  and  not  the  twenty  year 
limitation,  is  applicable  to  a  suit  for  partition.  Peden  v.  Gavins,  134  Ind. 
494  (34  N.  E,  Rep.  7;  39  Am.  St.  Rep.  276).  Actions  for  trespass  against 
railroads  for  the  damage^  caused  by  the  construction  of  the  road  ar^ 
barred  after  six  years.  Strickler  v.  Midland  Co,,  125  Ind.  412  (25  N.  L 
Rep.  455).  But  an  action  under  the  statute  to  have  damages  assessed 
may  be  brought  at  any  time  within  fifteen  years  after  the  cause  accrues. 
Shortle  V.  Terre  Haute  Co,,  131  Ind.  338  (30  N.  E.  Rep.  1084).  The  five 
years'  statute  applies  to  actions  to  recover  real  estate  sold  by  an  adminis- 
trator to  himself.  Axton  v.  Carter,  141  Ind.  672  (39  N.  E.  Rep.  546),  over- 
ruling Potter  V.  Smith,  36  Ind.  231.  The  fifteen  year  statute  applies  to  a 
proceeding  by  an  administrator  for  the  sale  of  real  estate  to  pay  claims 
against  the  estate  of  his  decedent.  FaUey  v.  OribUng,  128  Ind.  110  (26 
N.  E.  Rep.  794).  An  action  for  the  specific  performance  of  a  contract  to 
convey  real  estate  is  barred  by  the  fifteen  year  limitation.  Martin  v. 
Martin,  118  Ind.  227  (20  N.  E.  Rep.  763). 

Sec,  853.  Iowa.  Actions  for  the  recovery  of  real  property 
must  be  brought  within  ten  years  after  the  cause  of  action  accrues.  Code 
(1897),  §  3447,  cl.  7.  Actions  for  relief  against  fraud,  for  injuries  to  real 
property,  and  all  other  actions  not  specially  provided  for,  within  five 
years.  Id.,  Cl.  6.  "In  actions  for  relief  on  the  ground  of  fraud  and 
those  for  trespass  to  property,  the  cause  of  action  shall  not  be  deemed 
to  have  accrued  until  the  fraud  or  trespass  is  discovered."  Id.,  §  3448- 
Actions  for  use  and  occupation  of  real  estate  are  barred  after  five  years. 
Id.,§  4198.  Minors  and  insane  persons  have  one  year  from  the  removal 
of  their  disability  in  all  actions.  Id.,  §  3453.  The  death  of  a  party  hav- 
ing a  cause  of  action  ^before  the  term  expires  extends  the  time  one  year 
after  his  death.  Id.,  §  3454.  Actions  for  the  recovery  of  real  estate  sold 
for  taxes  are  barred  after  five  years  from  the  recording  of  the  treasurer's 
deed,  but  minors,  insane  persons,  and  convicts  in  the  penitentiary  have 
fivQ  years  after  their  disability  is  removed.  Id.,  §  1448.  Actions  to 
recover  lands  sold  or  mortgaged  by  an  executor,  administrator  or  guard- 
ian must  be  brought  within  five  years  after  date  of  sale.  Id.,  §  3212, 3332. 
These  sections  do  not  apply  to  sales  where  the  proceedings  of  the  court 
granting  leave  to  sell  are  absolutely  void  for  want  of  notice  or  other 
cause.  Boylca  v.  Boyles,  37  Iowa  592;  Rankin  v.  MiVjer,  43  Iowa  11.  Nor 
do  they  bar  an  action  to  set  aside  a  sale  on  the  ground  of  fraud  within 
five  years  after  the  discovery  of  the  fraud.  Cowins  v.  Tool,  31  Iowa  513, 
An  action  to  foreclose  or  redeem  a  mortgage  is  barred  at  the  same  time 
as  an  action  at  law  on  the  mortgage  debt.  Smith  v.  Foster,  44  Iowa  442. 
Actions  to  enforce  specific  performance  of  a  contract  to  convey  real 
estate  are  barred  m  ten  vears.     Wright  v.  LeClaire,  3  Iowa  221, 

Sec.  854.  Kansas.  Actions  for  the  recovery  of  real  property 
sold  on  execution,  brought  by  the  execution  debtor  or  any  one  claiming 
under  him,  by  title  acquired  after  the  date  of  the  judgment,  must  be  com- 
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menced  within  five  years  after  the  recording  of  the  deed.  Webb's  Rev. 
Stat.,  1897,  Chap.  95,  §  10.  For  the  recovery  of  real  property,  sold  by  any 
executor,  administrator,  or  guardian,  the  limitation  is  five  years  after 
recording  the  deed,  as  to  the  heirs  and  devisees  of  the  deceased  person, 
the  ward,  and  any  person  claiming  through  them,  by  title  acquired  after 
'  the  date  of  the  order.  Ibid.  An  action  by  the  holder  of  a  tax  title  for 
the  recovery  of  the  lands  sold  for  taxes  must  be  brought  within  two  years 
after  the  recording  of  the  tax  deed.  Ibid.  Smith  v.  Jones,  87  Kan.  292 
(15  Pac.  Rep.  185).  All  other  actions  for  the  recovery  of  real  prop- ' 
erty  must  be  commenced  within  fifteen  years  after  the  cause  of  action 
accrues.  Ibid.  Persons  under  legal  disability  have  two  years  after  the 
disability  is  removed.  Id.,  §11.  The  phrase  "under  legal  disability** 
includes  persons  within  the  age  of  minority,  of  unsound  mind,  or 
imprisoned.    Id.,  Chap.  1,  §  8,  clause  27. 

Actions  for  trespass  and  to  set  aside  fraudulent  conveyances  must 
be  commenced  within  two  years  from  the  accrual  of  the  action.  The 
cause  of  action,  in  the  latter  case,  is  not  deemed  to  have  accrued  until 
the  discovery  of  the  fraud.  Id.,  Chap.  95,  §  12.  Any  suit  against  the 
purchaser  for  the  recovery  of  lands  sold  for  taxes  shall  be  commenced 
within  five  years  from  the  recording  of  the  tax  deed.  Id.,  Chap.  158,  § 
204.  This  statute  allows  no  exception  in  favor  of  persons  under  dis- 
,  ability.  Goodman  v.  Wilson,  54  Kan.  709.  In  all  other  personal  actions 
disability  extends  the  time  one  year  after  the  removal  thereof.  Chap.  95, 
§  13.  The  fifteen  year  limitation  applies  to  suits  for  partition.  Beihl  v. 
LikotDski,  33  Kan.  515.  A  cause  of  action  for  rents  and  profits,  although 
joined  with  an  action  in  ejectment,  is  founded  on  an  implied  contract,  and 
the  three  years  limitation  as  to  such  contracts  applies.  Seibertv.  Baxter, 
36  Kan.  189.  When  an  action  on  the  debt  secured  by  mortgage  is  barred, 
an  action  to  foreclose  the  mortgage  is  barred  also.  Swenson  v.  Plow  Go,, 
14  Kan.  788. 

Sec.  855.  Kentucky.  "  An  action  for  the  recovery  of  real 
property  can  only  be  brought  within  fifteen  years  after  the  right  to  insti- 
tute it  first  accrued.'*  Barbour  &  Carroll's  Rev.  Stat.,  §  2505.  Infants, 
married  women,  and  persons  of  unsound  mind  have  three  yars  after  the 
removal  of  their  disability, but  the  period  shall  not  in  any  case  be  extended 
beyond  thirty  years.  Id.,.§§  2506  and  2508.  Seven  years*  occupation  of 
land  under  connected  record  title,  deducible  from  the  commonwealth,  is  a 
bar  to  an  action  to  recover  the  same.  But  infants,  married  women,  persons 
of  unsound  mind,  or  out  of  the  United  States  on  public  business,  at  the 
time  the  cause  of  action  accrued,  have  seven  years  after  the  removal  of 
their  disability.  Id.,  §  2513.  Actions  for  trespass  to  real  property,  for 
the  profits  thereof,  and  for  damages  for  withholding  the  same,  must  be 
commenced  within  five  years.  The  same  limitation  applies  to  suits  to 
set  aside  fraudulent  conveyances,  the  cause  being  deemed  to  accrue  upon 
the  discovery  of  the  fraud,  but  no  such  action  shall  be  brought  more  than 
ten  years  after  the  perpetration  of  the  fraud.    Id.,  §§  2515,  2519.    Any 
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Other  action' than  those  above  provided  for  must  be  prosecuted  within  ten 
years.  Id.,  §  2522.  "  After  a  mortgagee  of  real  property,  or  any  person 
claiming  under  him,  has  had  fifteen  years  continued  adverse  possession, 
no  action  shall  be  brought  by  the  mortgagor  to  redeem.'*  Id.,  §  2539. 
The  death  of  a  person  before  the  expiration  of  the  limitation,  extends  the 
period  one  year  after  the  qualification  of  the  representative.  Id.,  §  2528. 
The  time  of  the  confinement  of  the  plaintiff  in  the  penitentiary  is  not  a 
part  of  the  period  limited  for  the  commencement-  of  the  action.  Id.,  § 
2536.  The  statute  does  not  apply  in  the  case  of  a  continuing  and  sub- 
sisting trust,  nor  to  an  action  by  a  vendee  of  real  property  in  possession 
thereof,  to  obtain  a  conveyance.  Id.,  §  2543.  To  entitle  a  widow  to 
dower  she  must  relinquish  the  provisions  of  the  will  within  twelve  months 
after  probate.  Id.,  §  1404.  In  case  of  a  reversion  or  vested  remainder, 
no  adverse  possession  during  the  particular  estate  will  bar  the  rever- 
sioner or  remainderman.  Miller  y,  Shctck&lfordt  3  Dana  289.  If  the  statute 
once  begins  to  run  by  a  removal  of  the  disability,  it  continues  to  run  not- 
withstanding insanity  again  intervenes.  Clark  v.  TraU,  58  Ky.  35.  An 
action  to  recover  damages  for  a  breach  of  warranty  to  title  is  not  barred 
until  fifteen  years  after  the  cause  of  action  accrued.  Thomas  v.  Bland,  91 
Ky.  1  (14  S.  W.  Rep.  955).  No  right  to  recover  dower  accrues  to  the  wife 
until  the  death  of  her  husband,  and  limitation  does  not  begin  to  run  until 
then.  Wmam8  v.  WUHama,  89  Ky.  381  (12  S.  W.  Rep.  760}.  But  the 
lapse  of  fifteen  years  after  that  event  will  bar  her  right.  Anderson  v. 
8territt,  79  Ky.  499. 

Sec,  856.  Louisiana.  There  is  no  statute  of  limitations  in 
Louisiana  as  to  real  property,  but  instead  statutes  of  prescription  which 
give  a  good  title  and  defeat  all  actions.  Lands  are  prescribed  by  thirty 
years  possession  without  any  title  on  the  part  of  the  possessor,  or  whether 
he  be  in  good  faith  or  not.  Voorhee*s  Rev.  Code,  Art.  3475.  When  the 
possession  has  been  in  good  faith  and  held  by  a  good  title  ten  years  it 
establishes  prescription.  Id.,  Art.  3474.  Minors  and  persons  under 
interdiction  can  not  be  prescribed  against.  Id.,  Art.  3522.  Prescrip- 
tion is  suspended  during  marriage:  1.  When  the  wife  can  only  be 
entitled  to  an  action,  after  having  chosen  between  accepting  or  renounc- 
ing the  community.  2.  When  the  husband,  having  sold  the  separate 
property  of  his  wife,  without  her  consent,  is  bound  in  warranty  for  the 
validity  of  such  sale,  and  in  any  case  when  the  action  of  the  wife  may 
be  prejudicial  to  the  husband.  Id.,  Art.  3525.  Actions  for  disturbance  of 
the  possession  of  real  estate  must  be  instituted  within  one  year  after  dis- 
turbance. Garland's  Rev.  Code,  Art,  49.  Any  action  to  invalidate  the 
title  to  lands  purchased  at  a  tax  sale  are  prescribed  by  the  lapse  of  one 
year  from  the  date  of  sale.    Wolffs  Rev.  Laws,  p.  819,  §  5. 

Sec.  857.  Maine.  Actions  for  the  recovery  of  lands  must  be 
commenced  within  twenty  years  after  the  cause  of  action  accrues.  Rev. 
Stat.,  1883,  Chap.  105,  §  1.  "  The  rij^ht  of  entry  or  of  action  to  recover  land 
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first  accrues  at  the  times  hereinafter  mentioned:  1.  When  a  person  is 
disseized,  at  the  time  of  the  disseizen.  2.  When  he  claims  as  heir  or 
devisee  of  one  who  died  seized,  at  the  time  of  such  death,  unless  there  is 
a  tenancy  by  the  curtesy  or  other  estate  intervening  after  the  death  of 
the  ancestor  or  devisor;  in  that  case,  his  right  accrues  when  such  inter- 
mediate estate  expires,  or  would  expire  by  its  own  limitation.  3.  When 
there  is  such  intermediate  estate,  and  in  all  cases  when  the  party  claims 
by  force  of  any  remainder  or  reversion,  his  right  accrues  when  the  inter- 
mediate estate  would  expire  by  its  own  limitation,  notwithstanding  any 
forfeiture  thereof  for  which  he  might  have  entered  at  an  earlier  time.'* 
Id.,  §  3.  Minors,  married  women,  insane  persons,  persons  imprisoned 
or  out  of  the  United  States,  are  entitled  to  bring  such  action  within  ten 
years  after  the  removal  of  the  disability.  Id.,  §  7.  The  death  of  the  person 
entitled  to  bring  the  action,  while  under  disability,  extends  the  time  ten 
years  after  the  decease.  Id.,  §  8.  Forty  years  actual  adverse  possession 
bars  an  action  for  the  recovery  of  real  property,  regardless  of  disabilities. 
Id.,§  15.  Actions  to  set  aside  the  sale  of  land  by  a  guardian,  administrator, 
or  executor,by  any  person  claiming  through  the  deceased,  or  by  the  ward, 
are  limited  to  five  years  after  the  sale,  or  termination  of  the  guardianship, 
except  that  persons  out  of  the  state,  or  under  legal  disabilities,  have  five 
years  after  their  return  to  the  state,  or  removal  of  the  disability.  Chap. 
71,  §  30.  Actions  for  arrears  of  rent,  waste,  and  trespass  on  lands  are 
limited  to  six  years,  except  that  persons  under  disability  have  six  years 
after  the  removal  thereof.  Chap.  81,  §§  82  and  88.  Death  extends 
the  time  two  years  after  the  appointment  of  administrator.  Id.,  §  92. 
Actions  to  set  aside  fraudulent  conveyances  are  limited  to  six  years 
after  the  discovery  of  the  fraud.  Id.,  §  96.  Ten  years  uninterrupted  pos- 
session is  necessary  to  the  maintenance  of  an  action  to  quiet  title.  Free- 
man's Sup.,  p.  464.  Payment  of  taxes  on  wild  lands  for  twenty  years  by 
a  purchaser  at  a  tax  sale,  bars  any  action  questioning  his  title,  except  by 
persons  under  disability,  who  have  ten  years  after  the  removal  thereof. 
Id.,  pp.  102  and  103. 

Sec.  858.  Maryland,  Twenty  years  possession  of  land  bars 
all  right  or  claim  derived  from  the  state  issued  under  a  common  or  spe- 
cial warrant,  escheat  or  proclamation  warrant,  or  warrant  of  recovery. 
Pub.  Gen.  Laws.,  Art.  67,  §  9.  All  actions  for  trespass,  injuries  to  real 
property,  for  arrears  in  rent,  and  all  distraints  issued  to  recover  such 
rent,  must  be  commenced  within  three  years.  Id.,  §  1.  Infants  and  non 
e^mipos  persons  have  three  years  after  the  removal  of  their  disability.  Id., 
§  2,  as  amended  Acts  *94,  p.  1058. 

A  right  of  entry  cannot  be  barred  by  possession  alone  unless  it  be 
adverse,  exclusive  and  continuous  for  twenty  years.  Baker  v.  Swan, 
82  Md.  355,  Adverse  possession  for  twenty  years  by  a  mortgagee,  with- 
out any  acknowledgment  of  a  subsisting  mortgage,  is  a  bar  to  an  applica* 
tion  to  redeem.    Crook  v.  QUniif  30  Md.  55. 
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Sec.  859.  Massachusetts.  The  statutory  provisions  given 
for  the  state  of  Maine  for  which  references  are  made  to  Me.  Rev.  Stat.» 
ch.  105,  §§  1 . 3, 7  and  8,  prevail  in  Massachusetts.  See,  Pub.  Stat.,  1882,  ch. 
196,  §§  1»  8,  5  and  6.  Suits  questioning  the  validity  of  a  sale  by  an  exec- 
utor, etc.,  are  limited  to  five  years  after  the  sale,  except  by  persons  under' 
disability,  who  have  five  years  after  removal  of  the  disability.  Chap.  142, 
§  21.  A  widow*s  action  for  assignment  of  dower  must  be  commenced 
within  twenty  years  after  the  death  of  her  husband.  Chap.  124,  §  14. 
Summary  process  for  the  recovery  of  lands  is  limited  to  three  years. 
Chap.  175,  §  10.  Actions  for  trespass  and  for  arrears  of  rent  are  barred 
after  six  years,  except  when  the  plaintiff  is  an  infant,  married  woman, 
insane,  or  in  prison,  such  persons  having  six  years  after  the  removal  of 
their  disability.  Chap.  197,  §§  1  and  9.  Actions  to  set  aside  a  sale  of 
lands  for  taxes  are  limited  to  five  years.  Chap.  890,  Acts*88,  §  76, 1  Sup. 
Pub.  Stat.,  p.  772. 

Sec.  860.  Michigan.  Real  actions,  where  the  defendant 
claims  title  through  deed  made  by  executor,  sheriff,  etc.,  under  order  of 
court,  are  limited  to  five  years;  where  he  claims  title  under  deed  made  on 
tax  sale,  ten  years.  All  other  actions  to  recover  real  estate  are  barred  after 
fifteen  years.  Sup.  How.  Stat.,§  8698.  Infants,  married  women,  persons 
insane,  and  in  prison,  and  absent  from  the  United  States  and  not  in  the  Brit- 
ish provinces,  when  the  right  accrued,  have  five  years  after  the  removal  of 
their  disability.  How.  Stat.,  §  8702.  If  the  person  first  entitled  to  bring 
the  action  dies  under  disability  the  action  may  be  brought  within  five 
years  after  the  death.  Id.,  §  8708.  How.  Stat.,  §  8700,  makes  identically 
the  same  provisions  as  Maine  Rev.  Stat.,  ch.  105,  §  3,  hereinbefore  set 
out.  Proceedings  to  foreclose  mortgages  are  limited  to  fifteen  years  after 
the  mortgage  becomes  due  or  within  fifteen  years  from  the  last  payment. 
Id.,  §  8709,  Actions  for  arrears  of  rent  and  for  waste  are  barred  after  six 
years;  for  trespass  to  land,  after  two  years.  Id.,  §§  8713, 8714.  As  to 
these  last  actions,  minors,  persons  insane,  imprisoned  or  out  of  the  United 
States,  have  the  respective  periods  after  the  removal  of  their  disability.  Id., 
§  8718.  Death  extends  the  time  two  years  after  granting  of  letters.  Id., 
§  8722.  No  sale  of  lands  for  taxes  can  be  annulled,  after  the  purchaser 
or  his  assigns  have  been  in  actual,  undisputed  possession  for  five  years 
from  date  of  purchase.    Public  Acts,  *95,  p.  296. 

Sec.  861.  Minnesota.  Actions  to  recover  real  property  are 
barred  after  fifteen  years.  Gen.  Stat.,  1894,  §  6134.  Actions  to  enforce  a 
trust  in  and  for  trespass  to  lands,  must  be  commenced  within  six  years. 
Id.,  §  5135.  Relief  from  fraud  is  barred  after  six  years  from  discovery  of 
the  fraud.  Ibid.  "  Every  action  to  foreclose  a  mortgage  shall  be  com- 
menced within  fifteen  years  after  the  cause  of  action  occurs,and  said  fifteen 
years  shall  not  be  enlarged  or  extended  by  reason  of  any  non-residence.'* 
Id.,  §  5141.  The  time  of  disability  of  minors,insane  and  imprisoned  persons 
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is  not  included,  but  the  period  can  not  be  extended  more  than  five  years 
by  any  disability  except  infancy,  and  not  in  any  case  longer  than  one 
year  after  the  disability  ceases.  Id.,  §  5147.  Death  of  the  plaintifil 
extends  the  time  one  year;  of  the  defendant  one  year  from  the  granting 
of  letters.    Id.,  §  5148. 

Actions  to  avoid  a  sale  by  an  executor,  administrator  or  guardian 
are  limited  to  five  years,  except  that  minors  and  others  under  disability 
may  sue  within  five  years  after  removal  of  the  disability.  Id.,  §  4611. 
Suits  questioning  the  validity  of  a  mortgage  foreclosure  must  be  com- 
menced within  twenty  years  from  the  sale.  Id.,  §  6055.  Suits  question- 
ing the  validity  of  a  tax  sale  are  limited  to  three  years  after  sale.  Id., 
§  1594.  But  suits  to  quiet  the  title  as  against  persons  claiming  through  a 
tax  deed  may  be  brought  at  any  time.    Id.,  §  5821. 

Sec.  862.  Mississippi.  Actions  for  the  recovery  of  lands 
must  be  commenced  within  ten  years  after  the  cause  of  action  accrues; 
but  infants  and  persons  of  unsound  mind  have  ten  years  after  the  removal 
of  their  disability,  and  if  the  person  first  entitled  die  under  the  disability 
of  infancy  or  of  unsoundness  of  mind,  then  the  action  may  be  brought 
within  ten  years  of  his  death  or  the  time  when  his  disability  would  have 
been  removed.  Biit  the  disability  of  unsoundness  of  mind  shall  never 
extend  the  period  longer  than  twenty-one  years.  Thompson,  Dillard  and 
Campbell's  Code,  §§  2730,  2734.  Concealment  of  fraud  will  extend  the 
time  as  to  suits  in  equity  ten  years  after  the  discovery  of  the  fraud.  Id., 
§  2731.  Suits  to  redeem  from  a  mortgage  are  barred  by  ten  years  adverse 
possession  by  the  mortgagee,  without  an  acknowledgment  in  writing ot 
the  title  of  the  mortgagor  or  of  his  right  to  redeem.  Id.,  §  2732.  Where 
the  debt  secured  by  a  mortgage  is  barred,  the  mortgage  can  not  be 
enforced.  Id.,  §  2733.  Actions  to  recover  property  sold  by  order  of  a 
chancery  court  are  barred  after  two  years  possession  by  the  purchaser, 
when  the  sale  was  made  in  good  faith  and  the  purchase  money  paid.  Id., 
g  2760.  When  the  legal  title  is  in  an  administrator,  executor,  or  other 
trustee  the  time  during  which  any  limitation  runs  against  the  trustee  shall 
be  computed  against  the  beneficiary,  although  the  beneficiary  is  under 
disability.  Id.,  §  2761.  Bills  for  relief,  in  case  of  a  trust  not  cognizable 
by  the  courts  of  common  law,  must  be  filed  within  ten  years  after  the 
cause  accrues,  saving  to  persons  under  disability  ten  years  after  the  dis- 
ability is  removed,  but  the  saving  in  favor  of  unsound  mind  shall  not 
extend  the  period  longer  than  thirty-one  years.    Id.,  §  2763. 

Actual  occupation  of  lands  sold  for  taxes  for  three  years  bars  any 
suit  questioning  the  validity  of  the  sale,  but  persons  under  disability  have 
three  years  after  the  removal  of  their  disability.  Id.,  §2735.  All  actions 
for  which  noother  period  of  limitation  is  prescribed  shall  be  commenced  io 
six  years.  Id.,  §  2737.  All  actions  questioning  the  validity  of  a  decree  deter« 
mining  the  descent  of  real  property  are  barred  after  two  years,  except  as 
to  persons  under  disability,  who  may  re-open  the  cause  within  one  year 
after  removal  of  the  disability.  Acts  *96,  Chap.  93,  §  4.   The  phrase  under 
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"legal  disability'*  includes  infants  and  persons  of  unsound  mind.    Id., 
§2746. 

Sec.  863.  Missouri.  Actions  for  the  recovery  of  lands' must 
be  commenced  within  ten  years.  Bums*  Ann.  Prac  Code,  §  1657.  Persons 
under  disabilities  have  three  years  after  the  removal  of  the  same,  pro- 
vided the  limitation  is  not  extended  more  than  twenty-four  years  from 
the  original  accrual  of  the  right.  Id.,  §  1660.  The  death  of  a  person 
entitled  to  bring  an  action,  while  such  person  is  under  disability,  extends 
the  period  in  favor  of  his  heir,  or  any  person  claiming  under  him,  three 
years  after  his  death.    Id.,  §  1662. 

Actions  for  trespass  to  realty,  and  to  set  aside  fraudulent  convey- 
ances are  barred  after  five  years;  in  the  latter  case,  the  time  dating  from 
the  discovery  of  the  fraud,  if,  within  ten  years  of  the  acts  constituting  the 
fraud.  Id.,  §  1668.  As  to  these  actions  the  effect  of  disability  is  the  same  as 
in  real  actions,  and  the  death  of  a  party  entitled  to  bring  the  action  extends 
ehe  time  one  year  thereafter.  Id.,  §§  1672, 1678.  When  the  debt  secured 
by  a  mortgage  is  barred,  an  action  to  foreclose  the  mortgage  is  barred  also. 
Id.,  §  1731.  Actions  on  covenants  in  deeds  and  all  actions  not  otherwise 
limited  are  barred  after  ten  years.  Id., §  1667.  Infants,  married  women, 
persons  insane  and  imprisoned  on  a  criminal  charge  for  a  term  less  than 
life  are  under  disability.    Id.,  §§  1660  and  1672. 

An  action  to  establish  a  trust  in  land  is  governed  by  §  1667.  Hunter  v. 
Hunter,  60  Mo.  445.  An  action  for  the  assignment  of  dower  is  barred  by 
ten  years  adverse  holding  after  the  husband's  death.  Null  v.  Howell^  111 
Mo.  273  (20  S.  W.  Rep.  24). 

Sec.  864.  Montana.  Actions  for  the  recovery  of  real  property 
must  be  commenced  within  ten  years.  This  includes  actions  by  the  widow 
for  the  assignment  of  dower.  Code  of  Civil  Procedure  (189^,  §  483.  "  No 
action  for  the  recovery  of  mining  claims  (lode  claims  excepted)  shall  be 
maintained,  unless  it  appear  that  the  plaintiff  was  seized  or  possessed  of 
such  claim  withm  one  year  before  the  commencement  of  such  action.**  Id.» 
§  494.  Minors,  persons  insane,  and  imprisoned  on  a  criminal  charge  for 
a  terra  less  than  life  have  ten  yearsfrom  the  removal  of  disability.  Id., 
§  493.  An  action  for  waste  or  trespass  must  be  commenced  within  three 
years,  provided  that  when  the  trespass  is  committed  by  underground 
works  upon  a  mining  claim,  the  cause  of  action  does  not  accrue  until  the 
discovery  of  such  trespass.  Id.,  §  524.  A  mortgage  may  be  redeemed 
at  any  time  unless  the  mortgagee,  or  those  claiming  under  him,  have 
been  in  adverse  possession  of  the  premises  for  ten  years  after  the  breach 
of  some  condition  in  the  mortgage.  Id.,  §  521.  Actions  to  set  aside  a 
sale  of  lands  by  a  guardian,  brought  by  the  ward  or  any  one  claiming 
under  him,  are  barred  after  three  years  from  the  termination  of  the 
guardianship,  or  when  a  legal  disability  exists  at  accrual  of  action,  within 
three  years  after  removal  thereof.    Id.,  §  3056.    The  death  ot  a  plaintiff 
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before  the  expiration  of  the  h'mitation  extends  the  time  one  year;  of  a 
defendant,  one  year  after  the  issuing  of  letters.    Id.,  §  543. 

Sec.  865.  Nebraska*  Actions  for  possession  of  lands  and 
mortgage  foreclosures  are  barred  after  ten  years  from  the  accrual  of  the 
action.  Comp.  Stat.  (1895),  §  5596.  Actions  to  set  aside  sales  by  an 
administrator,  executor  or  guardian  are  limited  to  five  years  after  sale  or 
termination  of  guardianship,  as  to  any  person  claiming  under  the  dece- 
dent, or  as  to  the  ward.  Id.,  §§  2578,  2631.  Actions  for  forcible  entry 
and  detainer  must  be  commenced  within  one  year;  trespass,  four  years; 
and  to  set  aside  fraudulent  conveyances,  within  four  years  after  the  dis- 
covery of  the  fraud.  Id.,  §§  5598,  5602.  Actions  questioning  the  validity 
of  tax  sales  are  barred  after  three  years  from  making  treasurer's  deed. 
Id.,  §  4417.  Five  years  bars  suits  to  invalidate  tax  sales  for  taxes  and 
special  assessments  in  metropolitan  cities.    Id.,  §  826. 

Persons  under  disabilities  may  bring  action  within  the  time  lim- 
ted  after  removal  of  the  same.  Id.,  §§  5597,  5607.  Minors,  married 
women,  insane,  and  imprisoned  persons  are  under  disability.  Id.,  §5607. 
An  action  for  relief  not  otherwise  provided  for  must  be  brought  within 
four  years.  Id.,  §  5606.  The  redemption  of  a  mortgage  is  barred  in  the 
same  time  as  an  action  to  foreclose.  Marroxo  v,  Jones,  41  Neb.  867  (60  N. 
W.  Rep.  369).  An  action  for  damages  by  the  construction  of  a  railroad 
must  be  brought  within  four  years  from  its  construction.  C.  B,  &  Q,  v. 
0*C<m7y)r,  42  Neb.  90  (60  N.  W.  Rep.  326). 

Sec.  866.  Nevada.  Actions  for  the  recovery  of  real  property, 
other  than  mining  claims,  are  barred  after  five  years.  Gen.  Stat.  (1885), 
§§  3633,  3664.  Mining  claims  are  barred  after  two  years.  Id.,  §  8632. 
Minors,  married  women,  convicts  and  insane  persons  have  five  years 
after  their  disability  is  removed.  Id.,  §§  8642,  3643.  Sales  of  land  by 
administrators  and  executors  can  not  be  questioned  after  three  years  from 
che  sale.  Id.,  §  2859.  Minors  and  others  under  disability  have  three 
years  after  the  removal  thereof.  Id.,  §  2860.  Actions  for  trespass  are 
limited  to  three  years;  those  for  relief  from  fraud,  three  years  from  the 
discovery  of  the  fraud.  Id.,  §  3644.  Any  action  not  otherwise  limited 
must  be  commenced  within  four  years  after  the  cause  of  action  accrues. 
Id.,  §  3648.  Death  of  the  plaintiff  before  the  expiration  of  the  term 
extends  the  time  one  year  from  date  of  death;  of  the  defendent,  one  year 
from  issuing  letters.  Id.,  §  3653.  When  a  debt  secured  by  mortgage  is 
barred  by  statute,  the  mortgage  is  not  thereby  extinguished.  Cookes  v. 
CuWerts,  9  Nev.  199. 

Sec-  867.  New  Hampshire.  "  No  action  for  the  recovery 
of  real  estate  shall  be  brought  after  twenty  years  from  the  time  the  right 
to  recover  first  accrued."  Pub.  Stat,  ch.  217,  sec.  1.  "  If  the  person 
first  entitled  to  bring  such  action  is  an  infant,  or  insane  person,  at  the 
time  the  right  accrues,  the  action  may  be  brought  within  five  years  after 
such  disability  is  removed."     Id.,  §  2.    A  remainderman  or  reversioner 
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after  an  estate  for  life  has  twenty  years  to  bring  his  action  after  the  life 
estate  is  determined.  Foster  w,  Marshall,  22  N.  H.  491.  A  writ  of  dower 
is  not  within  the  statute.    Barnard  v.  Edwards,  4  N.  H.  107. 

Sec.  868.  New  Jersey*  Real  actions  must  be  instituted 
within  twenty  years  after  the  cause  accrues,  but  the  time  the  person  that 
has  the  right  to  bring  the  action  is  under  the  age  of  twenty-one,  or  insane, 
shall  not  be  computed  as  a  part  of  the  period.  Gen.  Stat  (1895).  p.  1977, 
§  24.  If  a  mortgagee  be  in  possession  of  lands  contained  in  the  mortgage 
for  twenty  years  after  default  of  payment  by  the  mortgagor,  the  right  of 
redemption  is  barred.  Id.,  p.  1978,  §  25.  Sixty  years  actual  possession  of 
lands,  uninterruptedly  continued,  vests  a  full  and  complete  title  in  the 
possessor  or  occupier,  as  against  all  persons.  Id.,  p.  1972,  §  1.  Thirty 
years  actual  possession  of  lands,  uninterruptedly  continued,  founded 
upon  a  proprietary  right,  duly  recorded  according  to  law,  or  wherever  such 
possession  is  obtained  by  a  bona  fide  purchase  of  any  person  in  possession, 
and  supposed  to  have  a  good  title  thereto,  vests  an  absolute  title  in  the 
possessor  and  occupier,  except  that  minors, /sttm  covert,  persons  noncom" 
pos,  imprisoned,  and  out  of  the  United  States,  have  five  years  after 
removal  of  their  disability.  Id.,  §  2.  Trespass  to  real  estate  is  barred 
after  six  years.    Id.,  p.  1974,  §  8. 

Sec.  869.  New  Mexico.  Actions  for  the  recovery  of  real 
property  are  barred  after  ten  years,  except  as  to  infants, /??»«  Mvert,  per- 
sons non  compos  mentis,  and  in  prison,  or  out  of  the  United  States,  who 
have  three  years  after  the  removal  of  the  disability.  Comp.  Laws  (1897), 
§  2938.  Actions  for  injuries  to  real  property  and  for  relief  on  the  ground 
of  fraud  are  limited  to  six  years  from  the  discovery  of  the  injury  or  fraud. 
Id.,  §§  2916,  2918.  Minors,  persons  insane,  or  under  any  legal  disability, 
have  one  year  after  the  termination  thereof.  Id.,  §  2922.  If  a  person 
entitled  to  such  actions  die  within  one  year  of  the  termination  of  the  lim- 
itation, his  representatives  have  one  year  after  his  death.  Id.,  §  2928. 
There  is  no  limitation  as  to  causes  arising  out  of  trusts,  where  the 
defendant  has  fraudulently  concealed  the  cause  of  action.    Id.,  §  2930. 

Sec.  870.  New  York.  "An  action  to  recover  real  property- 
can  not  be  maintained  unless  the  plaintiff,  his  ancestor,  predecessor  or 
grantor,  was  seized  or  in  possession  of  the  premises  within  twenty  years 
before  the  commencement  of  the  action.'*  Bliss's  Ann.  Code,  1895,  §  365. 
Minors,  insane  and  imprisoned  persons  have  ten  years  after  the  termina* 
tion  of  their  disability.  Id.,  §  375.  An  action  to  redeem  from  a  mortgage 
maybe  maintained  against  the  mortgagee  in  possession  unless  he  has 
continuously  maintained  an  adverse  possession  of  the  mortgaged  prem* 
ises  for  twenty  years  after  breach  of  a  condition  in  the  mortgage.  Id.,  g 
879.  For  breach  of  covenant  in  a  deed  the  limitation  is  twenty  years 
counting  from  the  eviction.  Id.,  §  381.  For  injuries  to  property  the  lim- 
itation is  six  years.    Id.,  §382.    All  actions   not   specially  precsribed 
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must  be  commenced  within  ten  years  after  the  cause  of  action 
accrues.  Id.,  §  888.  "  An  action  for  dower  must  be  commenced  by  the 
widow  within  twenty  years  of  the  death  of  her  husband,  unless  she  is  at 
the  time  of  his  death,  a  minor,  insane  or  imprisoned,  in  which  cases  the 
time  of  the  disability  is  not  included."    Id.,  §  1596. 

Sec*  871.  North  Carolina.  Adverse  possession  for  twenty 
years  without  color  of  title,  bars  any  action  for  the  possession  of  land. 
Adverse  possession,  with  color  of  title,  for  seven  years,  will  defeat  an 
action  for  possession.  Clarke's  Code,  §§  141, 144.  But  infants,  married 
women,  insane  and  imprisoned  persons,  are. not  barred  from  bringing 
such  actions  until  three  years  after  the  removal  of  their  disability.  Id.,  § 
148.  Actions  for  foreclosure  and  redemption  of  mortgages  are  limited  to 
ten  years  after  right  accrues  or  adverse  possession  is  taken.  Id.,  §  152, 
clauses  8  and  4.  Actions  for  trespass  are  barred  after  three  years  ;  for 
injury  to  an  incorporeal  hereditament,  after  six  years.  Id.,  §§  154, 155. 
Actions  against  a  railroad  company  for  damages  or  compensation  for 
right  of  way  or  use  and  occupancy  of  lands  must  be  commenced  within 
five  years  after  entry  for  the  purpose  of  construction,  or  within  two  years 
after  the  road  is  in  operation,  but  persons  under  disability  have  the  same 
time  after  removal  of  disability.  Acts  *93,  Chap.  152.  Actions  for  recov- 
ery of  lands  sold  for  taxes  are  limited  to  three  years  after  sherifif's  deed 
is  made,  except  that  persons  under  disability  have  three  years  from  the 
removal  thereof.  Acts  *95,  p.  159,  §  69.  All  cases  not  specially  prescribed 
are  limited  to  ten  years.  Clarke's  Code,  §  158.  As  to  the  personal 
actions  above,  when  the  person  entitled  to  the  action  is  under  disability, 
the  limitation  begins  to  run  from  the  removal  of  the  disability.  Id..  § 
163.  Death  of  the  plaintiff  before  the  time  expires  extends  the  time 
one  year;  of  the  defendant,  one  year  after  issuing  letters.    Id.,  §  164. 

Sec.  872,  North  Dakota.  Actions  for  the  possession  of 
real  property,  or  for  rents  or  services  out  of  the  same,  are  limited  to 
twenty  years  after  the  cause  of  action  accrues.  Rev.  Code  (1895),  §§ 
51^7.  5ISS.  218^.  Minors,  persons  insane,  and  imprisoned  for  a  term  less 
than  i:fe,  have  icn  ypars  after  removal  of  disability.  Id.,  §5198.  "An 
action  upon  &  contract  *:cntained  in  any  conveyance  or  mortgage  or 
instrument  affecting  the  ti^^lf  t:\  real  estate  must  be  commenced  within 
ten  years,  except  actions  on  covenants  of  warranty,  which  are  limited  to 
ten  years  after  the  final  decision  rgainst  the  title  of  the  covenantor." 
Id.,  §  5200.  Suits  for  trespass,  and  ^o.'  relief  from  fraud,  dating  from  the 
discovery  of  the  fraud,  are  barred  a£^*^r  six  years.  Id.,  5201.  Actions 
questioning  the  validity  of  a  tax-deed  are  Un?ited  to  three  years  after  the 
execution  thereof,  but  there  is  no  limitation  on  suits  by  the  holder  of  a 
tax-deed  against  persons  claiming  adversely  to  him.  Acts  *97,  p.  286,  § 
79.  Sales  of  lands  by  administrators,  executor's  oi  guardians  cannot  be 
questioned  after  three  years  from  the  sale,  or  tern?in'\tion  of  the  guard- 
ianship, except  by  persons  under  disability,  who  have  three  years  from 
the  removal  thereof    An  action  to  set  aside  a  decree  directii^  or  con* 
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firming  such  a  sale  may  be  maintamed  at  any  time  within  three  years 
from  the  discovery  of  the  fraud  or  other  ground  upon  which  the  action  is 
based.    Rev.  Code,  §§  6478,  6479,  6585. 

All  actions  for  which  no  special  limitation  is  provided  must  be 
commenced  within  ten  years.  Id.,  §5207.  There  afe  the  same  disabil- 
ities in  these  actions  as  in  actions  for  the  recovery  of  real  property. 
The  time  is  extended  one  year  after  disability  ceases,  but  in  no  case 
more  than  five  years,  except  by  infancy.  Id.,  §  5211.  Death  of  a  plaintifiE 
before  the  limitation  expires  extends  the  time  one  year;  of  the  defend- 
ant, one  year  from  the  issuing  of  letters.    Id.,  §  5212. 

Sec.  873.  Ohio.  "An  action  for  the  recovery  of  the  title  or 
possession  of  real  property  can  only  be  brought  within  twenty-one  years 
after  the  cause  of  action  accrues.**  Bates*  Ann.  Stat.,  §  4977.  Minors, 
persons  of  unsound  mind  and  in  prison  have  ten  years  after  removal  of 
disability.  §  4978.  Females  are  considered  to  be  of  full  age  at  eighteen. 
Id.,  §  8136.  Actions  for  trespass  are  limited  to  four  years,  but  in  case  of 
trespass  under  ground  or  injury  to  mines,  the  cause  of  action  is  not 
deemed  to  have  accrued  until  the  wrongdoer  is  discovered.  For  setting 
aside  fraudulent  conveyances  the  limitation  is  four  years  after  the  dis- 
covery of  the  fraud.    Id.,  §  4982. 

Persons  under  disability  have  four  years  from  the  removal  thereof, 
in  each  case.  Id.,  §  4986.  For  relief  not  otherwise  prescribed  the  limita- 
tion is  ten  years.  Id.,  §  4985.  The  statute  does  not  apply  to  continuing 
and  subsisting  trusts,  nor  to  an  action  by  a  vendee  of  real  property,  in 
possession  thereof,  to  obtain  a  conveyance  of  it.  Id.,  §  4974.  The  statute 
does  not  run  against  a  remainderman  until  the  right  of  entry  accrues  to 
him.    Carpenter  v.  Denoon,  29  O.  St.  879. 

Sec.  874.  Oklahoma.  Actions  for  the  recovery  of  lands 
sold  on  execution,  brought  by  the  execution  debtor,  or  persons  claiming 
under  him,  by  title  acquired  after  the  date  of  the  judgment,  and  for  the 
recovery  of  lands  sold  by  an  administrator,  executor  or  guardian,  brought 
by  the  heir  or  devisee,  ward,  or  any  person  claiming  through  them,  by 
title  acquired  after  the  date  of  the  order  of  sale,  are  limited  to  five  years. 
For  the  recovery  of  lands  sold  for  taxes  two  years  are  allowed.  All  other 
actions  for  the  recovery  of  real  property  are  limited  to  fifteen  years.  Two 
years  bars  an  action  for  forcible  entry  and  detainer.  Gen.  Stat.,  ISflS,  § 
3888.  Persons  under  disability  have  two  years  after  the  removal  thereof. 
Id.,  §3889.  Minors,  persons  of  unsound  mind,  and  persons  deprived  of 
their  civil  rights,  are  under  disabilities.  Id.,  §773.  Minors  are  males 
under  twenty-one  years  of  age ;  females  under  eighteen.  Id.,  §  774. 
Actions  for  trespass,  and  for  relief  from  fraud,  dating  from  the  discovery 
of  the  fraud,  are  barred  after  five  years.  All  actions  not  specially  pre- 
scribed are  limited  to  five  years.    Acts  '95,  chap.  89. 

Sec.  875.  Oregon.  Ten  years  is  the  limitation  for  suits  to 
recover  real  property,  and  to  determine  any  right  or  interest  therein. 
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Hill's  Ann.  Code,  §§  4  and  882.  Actions  for  waste  and  trespass  are  barred 
after  six  years.  Id.,  §  6.  Damages  for  wrongfully  withholding  real  prop- 
erty can  only  be  recovered  for  six  years  preceding  the  action.  Id.,  §  821. 
Any  suit  for  land  sold  for  taxes  must  be  commenced  within  three  years 
from  recording  the  deed.  Id.,  §  2840.  Parties  under  disability  are  entitled 
to  one  year  after  the  removal  thereof,  except  that  the  period  shall  not  be 
extended  more  than  five  years  by  any  disability.  Infants,  married 
women,  insane  persons,  and  persons  imprisoned  for  a  term  less  than  ^ 
life,  are  under  disability.  Id.,  §  17.  The  death  of  a  plaintiff  before  the 
limitation  has  expired  extends  the  time  one  year  thereafter ;  of  the 
defendant,  six  months  after  issuing  letters  of  administration.  Id.,  §  18. 
All  actions  not  otherwise  prescribed  shall  be  commenced  within  ten  years 
after  the  cause  of  action  accrues.  Id.,  §  11.  A  suit  to  foreclose  a  mort- 
gage is  not  for  the  determination  of  a  right  or  claim  in  real  property 
within  the  statute.  Anderson  v.  Baxter,  4  Or.  105.  A  mortgage  may  be 
foreclosed  after  the  debt  is  barred.    Myer  v.  Beal,  5'Or.  131. 

Sec.  876.  Pennsylvania.  Actions  for  the  possession  of 
real  estate  are  barred  after  twenty-one  years  from  the  accrual  of  the 
action,  except  as  to  persons  under  disability.  Pepper  &  Lewis'  Digest, 
title,  Limitation  of  Actions,  §  21.  Minors,  persons  feme  covert,  non  compos 
mentis,  and  imprisoned,  have  ten  years  after  removal  of  disability,  and  in 
case  the  person  first  entitled  to  bring  the  action  should  die  under  disa- 
bility, his  heirs  have  the  same  time  that  he  would  have  had  by  living  until 
the  disability  ceased.  Id.,  §  23.  But  no  disability  shall  extend  the  period 
longer  than  thirty  years  after  the  cause  of  action,  or  right  of  entry 
accrued.  Id.,  g  82.  Forty  years  possession  of  land  in  Philadelphia  is  a 
bar  to  all  the  world.  Id.,  §§  27,  28.  Suits  for  specific  performance,  or  to 
enforce  a  trust,  or  equity  of  redemption,  are  barred  after  five  years.  Id., 
%  38.  Trespass  is  limited  to  six  years.  Id.,  §  1.  No  deed  made  by  a 
sheriff  or  coroner  can  be  invalidated  after  the  purchaser  has  been  in 
quiet  and  peaceable  possession  thereunder  for  six  years.  Id.,  §  26.  The 
probate  of  a  will  devising  realty  is  conclusive  as  to  such  realty,  unless 
contested  within  five  years.    Id.,  §  35. 

Sec.  877.  Rhode  Island.  Ten  years  uninterrupted,  peace- 
able and  actual  seizin  and  possession  of  lands  gives  a  good  title,  and  will 
bar  any  action  for  the  possession  thereof,  saving  to  minors,  persons  of 
unsound  mind,  persons  imprisoned,  or  out  of  the  United  States,  ten  years 
after  their  disability  is  removed.  Gen.  Laws,  1896,  chap.  205,  §§  2  and  3. 
Actions  for  trespass  are  limited  to  four  years.  Id.,  chap.  234,  §  2.  For 
forcible  entry  and  detainer,  the  limitation  is  three  years.  Id.,  chap.  271, 
§  10.  In  case  of  persons  under  disabilities,  the  limitation  begins  to  run 
from  the  removal  of  the  same,  as  to. the  last  two  actions.  Chap.  234,  §  6. 
Death  before  the  expiration  of  the  limitation  extends  the  time  one  year 
after  the  decease.    Id.,  §  8. 

Sec.  878.    South  Carolina.    Real  actions  are  barred  after 
ten  years,  except  as  to  infants,  persons  insane,  or  imprisoned  for  a  term 


§  878-881  STATUTE    OF   LIMITATIONS.  726 

less  than  life,  as  to  whom  the  statute  does  not  begin  to  run  until  the 
removal  of  their  disability.  Code  of  Civ.  Proc.  (1893),  §§  98,99,108. 
Possession  under  claim  of  title  by  virtue  of  a  written  instrument  for  forty 
years  is  a  bar  to  all  the  world.  Id.,  §  109.  Actions  on  bonds,  or  other 
contracts  in  writing,  secured  by  a  mortgage  on  real  property  are  limited  to 
twenty  years.  Id.,  §  111.  Actions  for  trespass  or  any  damage  to  lands 
are  barred  after  six  years;  for  relief  on  the  ground  of  fraud,  dating  from 
the  discovery  of  the  fraud,  six  years.  Id.,  §  112.  For  forcible  entry  and 
detainer,  the  limitation  is  three  years.  Id.,  §  2431.  All  actions  not  spe- 
cially prescribed  are  limited  to  ten  years.  Id.,  §  118.  As  to  the  above 
personal  actions  there  are  the  same  disabilities  as  in  real  actions.  Disa- 
bility extends  the  time  one  year  after  the  removal  thereof ^but  not  longer 
than  five  years  in  any  case,  except  infancy.  Id.,  §  122.  Death  of  the 
plaintiff  before  the  termination  of  the  limitation  extends  the  time  one 
year;  of  the  defendant,  one  year  after  the  issuing  of  letters.    Id.,  §  123. 

Sec.  879.    South  Dakota.    The  limitation  is  the  same  as 
North  Dakota. 

Sec.  880.  Tennessee*  "No  person  shall  have  any  action, 
either  at  law  or  in  equity,  for  any  lands  but  within  seven  years  after  the 
right  of  action  has  accrued."  Code  (1896),  §  4458.  "  A  continuous  adverse 
possession  of  twenty  years,  held  under  a  conveyance  from  husband  and 
wife,  executed  upon  a  valuable  consideration  without  fraud  upon  the 
wife,  and  registered  more  than  twenty  years  before  any  suit  commenced, 
shall  be  an  absolute  bar  to  any  suit  by  husband  and  wife,  or  either  of 
them,  or  any  person  claiming  through  them,  whether  the  wife  was  privily 
examined  or  not."  Id.,  §  4460.  Liens  on  realty  retained  in  favor  of  a 
vendor  on  the  face  of  a  deed,  also  mortgages,  deeds  of  trust,  and  assign- 
ments of  realty  executed  to  secure  debts,  shall  be  barred  unless  suits  to 
enforce  the  same  shall  be  brought  within  ten  years  from  the  maturity  of 
the  debt,  but  persons  under  disability  have  three  years  from  the  removal. 
Id.,  §§  4464,4465.  Actions  for  injuries  to  real  property  are  limited  to 
three  years;  for  use  and  occupation  and  rents,  six  years.  Id.,  §§  4470, 
4472.  Suits  for  forcible  entry  and  detainer  are  barred  after  three  years. 
Id.,  §  6096.  Minors,  married  women,  persons  of  unsound  mind,  or  beyond 
the  limits  of  the  United  States,  may  bring  action  within  three  years  after 
removal  of  their  disability.  Id.,  4448.  The  time  between  the  death  of  a 
person  and  the  grant  of  letters  of  administration  on  his  estate,  not  exceed- 
ing six  months,  is  not  included  in  the  limitation.  Id.,  §  4451.  Owners  of 
land  are  limited  to  one  year  after  the  taking  possession  for  public  improve- 
ments to  bring  an  action  for  damages,  saving  to  unknown  and  non-resi- 
dent owners  one  year  after  actual  knowledge  of  such  occupation,  not 
exceeding  three  years,  and  saving  to  persons  under  disability  of  infancy, 
coverture,  and  unsoundness  of  mind,  one  year  after  disability  is  removed, 
but  not  exceeding  ten  years.    Id.,  §  1867. 

Sec.  881 .    Texas.    "  Every  suit  to  recover  real  estate,  as  against 
any  person  in  peaceable  and  adverse  possession  thereof,  under  title  or 
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color  of  title,  shall  be  instituted  within  three  years  next  after  the  cause  of 
action  shall  have  accrued."  Sayles*  Civ.  Stat.,  §  3340.  Five  years*  peace- 
able possession  of  real  estate,  cultivating  and  using  the  same,  paying 
taxes  thereon  and  claiming  under  registered  deed,  not  forged,  gives  good 
title,  and  bars  an  action  for  possession.  Id.,  §  3342.  Ten  years*  peacea- 
ble possession,  cultivation  and  enjoyment,  without  evidence  of  title,  gives 
full  title  to  one  hundred  and  sixty  acres,  and  to  all  beyond  in  actual  pos- 
session under  a  record  title  other  than  a  deed.  Id.,  §§  8343, 3344.  Actions 
for  specific  performance  of  a  contract  for  the  sale  of  lands  are  barred 
after  ten  years;  for  forcible  entry  and  detainer,  two  years  after  the  com- 
mencement thereof.  Id.,  §§  8360, 3363.  The  limitation  for  trespass  is  two 
years.  Id.,  §  8354.  Every  action  for  which  no  limitation  is  otherwise 
prescribed  must  be  commenced  within  four  years.  Id.,  §  8358.  The 
statute  does  not  run  as  to  minors,  persons  insane,  or  in  prison,  until  after 
removal  of  their  disability.  It  does  not  run  as  to  married  women  until 
they  are  twenty-one  years  of  age.  Id.,  §§  3352,  3373,  Death  before  the 
termination  of  limitation  extends  the  time  until  the  qualification  of  an 
admmistrator,  but  not  to  exceed  one  year.    Id.,  §§  3368,  3369. 

Sec.  882.  Utah.  Actions  for  the  possession  of  real  property, 
and  for  the  rents  and  profits  thereof,  and  any  actions  founded  on  the  title 
thereto,  are  barred  after  seven  years  from  the  accrual  of  the  action.  Rev. 
Stat..  1898,  §§  2858, 2859, 2860. 

Minors,  persons  insane,  and  imprisoned  for  a  term  less  than  life, 
may  bring  such  actions  within  two  years  from  the  removal  of  their  disa- 
bility. Id.,  §2872.  Adverse  possession  to  be  sufficient  must  be  contin- 
uous, and  the  possessor  must  have  paid  all  taxes.  Id.,  §2866.  No  action 
for  the  recovery  of  lands  sold  by  a  guardian  shall  be  maintained  unless 
commenced  within  three  years  from  the  termination  of  the  guardianship. 
Id.,  §2869.  The  validity  of  sales  by  administrators  and  executors  can 
not  be  questioned  after  three  years  from  the  sale,  or  from  the  discovery 
of  the  fraud  or  other  ground  of  action.  Id.,  2870.  Minors  and  others 
under  disability  have  one  year  from  the  removal  of  disability,  as  to  these 
actions.    Id.,  §2871. 

Actions  for  waste  and  trespass  are  limited  to  three  years,  provided 
that  when  the  waste  or  trespass  is  committed  by  means  of  underground 
works  upon  a  mining  claim,  the  cause  of  action  is  not  deemed  to  have 
accrued  until  the  discovery  thereof.  Id.,  §  2877.  Relief  against  fraud 
is  barred  after  three  years,  dating  from  the  discovery  of  the  fraud.  Ibid. 
Actions  for  mesne  profits  of  real  property  are  limited  to  six  years.  Id., 
§  2875.  Redemption  from  a  mortgagee  in  possession  may  be  maintained 
at  any  time  unless  he  has  been  in  adverse  possession  of  the  mortgaged 
premises  for  seven  years  after  breach  of  some  condition  in  the  mortgage. 
Id.,  §  2885.  As  to  the  above  actions,  there  are  the  same  disabilities  as  in 
real  actions.  Disability  extends  the  time  one  year  after  the  removal 
thereof.    Id.,  §2889. 

Death  of  the  plaintiff  before  the  expiration  of  the  limitation  extends 
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the  period  one  year;  of  the  defendant,  one  year  after  issuing  letters.    Id.. 
§2890. 

Sec.  883.  Vermont.  "No action  for  the  recovery  of  lands, 
or  the  possession  thereof,  shall  be  maintained,  unless  commenced  within 
fifteen  years  after  the  cause  of  action  accrues.*'  Gen.  Stat.,  1894,  §  1193. 
Actions  on  covenants  of  seizin  must  be  brought  within  fifteen  years;  on 
covenants  of  warranty,  within  eight  years  after  the  final  decision  against 
the  title  of  the  covenantor;  on  other  covenants  in  deeds,  within  eight  years 
after  accrual  of  action.  Id.,  §§  1195,  *97,  *98.  The  limitation  as  to  tres- 
pass and  actions  for  rent  is  six  years.    Id.,  §  1199. 

Forcible  entry  and  detainer  is  barred  by  three  years  peaceable  pos- 
session. Id.,  §  1558.  "  When  lands  have  been  listed  to  the  grantee  in  a 
tax  deed,  duly  recorded,  or  to  his  grantees,  for  a  period  of  twenty  years, 
and  the  taxes  thereon  have  been  paid  by  the  granted,  the  title  to  said 
lands  shall  be  valid  in  the  person  claiming  under  such  conveyance,  against 
every  person  who  subsequently  enters  upon  such  lands,  without  any  legal 
title  thereto.'*  Id.,  §  491.  The  limitations  do  not  run  as  to  any  persons 
under  disability.  Minors,  insane  and  imprisoned  persons  are  under  dis- 
ability. Id.,  §  1209.  Death  before  the  expiration  of  the  limitation  extends 
the  period  two  years  after  the  granting  of  letters.    Id.,  §  1213. 

Sec.  884.  Virg^inia.  "No  person  shall  bring  any  action  to 
recover  land  lying  east  of  the  Alleghany  Mountaius  but  within  fifteen 
years,  or  any  land  lying  west  of  the  Alleghany  Mountains  but  within  ten 
years,  after  the  right  to  brmg  such  action  first  accrued."  Code  (1887), 
§2915.  Infants,  married  women  and  insane  persons  may  bring  such 
actions  within  ten  years  after  removal  of  disability,  provided  the  whole 
limitation  does  not  exceed  twenty  years.  Id.,  §§  2917, 2918.  The  limi- 
tation of  suits  to  avoid  a  voluntary  conveyance  is  five  years.  Id.,  §  2929. 
Forcible  entry  and  detainer,  three  years.  §  2716,  as  amended,  Sup.  to 
Code,  p.  283.  Deeds  of  trust,  mortgages,  and  vendors*  liens  can  only  be 
enforced  within  twenty  years,  unless  extended  by  an  endorsement  to 
that  effect  on  the  record,  then  twenty  years  from  time  of  that  endorse- 
ment. This  limitation  does  not  apply  to  mortgages  and  deeds  of  trust 
executed  by  corporations.  §  2935,  as  amended.  Sup.  to  Code,  p.  316.  "  A 
bill  in  equity  to  repeal  any  grant  of  land  by  the  commonwealth  shall  be 
brought  within  ten  years  after  such  grant.'*  Code,  §  2930.  As  to  per- 
sonal actions,  the  limitation  does  not  begin  to  run  until  after  removal  of 
disability,  but  the  whole  period  shall  not  be  more  than  twenty  years  from 
the  accrual  of  the  cause  of  action.  Id.,  §  2931.  Death  of  the  plaintid 
before  the  right  accrues  will  extend  the  limitation  five  years  after  the 
,  decease.    Id.,  §  2932. 

Sec.  885.  Washington.  Actions  for  the  recovery  of  real 
property  are  barred  after  ten  years.  Code  (1896),  §  4061.  Actual,  open 
and  notorious  possession  of  lands  for  seven  successive  years,  under  a  con- 
nected title,  deducible  of  record  from  the  State  or  the  United  States,  or 
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from  any  public  officer  or  other  persoa  authorized  to  sell  such  land  for 
taxes,  or  upon  execution  or  decree,  bars  an  action  for  the  recovery  of  such 
lands.  Id.,  §  4084.  Deeds  made  by  administrators  and  executors  can 
not  be  questioned  after  five  years  from  the  sale;  those  made  by  guar- 
dians, after  five  years  from  the  termination  of  the  guardianship,  persons 
under  disability  having  three  years  from  the  removal  thereof.  Id.,  §  4064. 
Actions  to  recover  the  rents  and  profits,  or  for  use  and  occupation,  of 
real  estate  are  barred  after  six  years.  Id.,  §  4063.  Those  for  waste  and 
trespass,  and  for  relief  from  fraud,  counting  from  the  discovery  of  the 
fraud,  three  years.  Id.,  §  4065.  The  various  limitations  do  not  commence 
to  run  against  minors,  married  women,  or  persons  imprisoned  on  a  crim- 
inal charge,  until  after  the  removal  of  their  disability.  Id.,  §  4074.  Death 
of  the  plaintiff  before  the  termination  of  the  limitation,  extends  the  time 
one  year  after  the  decease;  of  the  defendant,  one  year  after  the  issuing  of 
letters  of  administration.    Id.,  §  4075. 

Sec.  886.  West  Virginia.  Actions  for  the  recovery  of  real 
estate  are  limited  to  ten  years  after  the  accrual  of  the  action.  Code  (1891), 
Chap.  104,  §  1.  An  infant,  insane  person,  or  a  married  woman,  except' 
when  the  lands  are  her  sole  and  separate  property,  may  bring  such 
actions  within  five  years  after  the  removal  of  the  disability,  provided  that 
the  entire  period  shall  not  exceed  twenty  years.  Death  of  a  person  under 
disability  will  extend  the  time  five  years.  Id.,  §§  3,  4.  Voluntary  con- 
veyances can  not  be  questioned  except  within  five  years  from  the  making 
of  the  deed.  Id.,  §  14.  "  A  bill  in  equity,  to  repeal  any  grant  of  l^nd  by 
this  State  or  the  State  of  Virginia,  shall  be  brought  within  ten  years  next 
after  the  date  of  such  grant."  Id.,  §  15.  Any  person  in  peaceable  pos- 
session of  land  for  three  years,  claiming  title  under  a  lease  of  same  for 
the  purpose  of  operating  for  oil  or  other  minerals,  and  who  has  bored  for 
such,  and  in  good  faith  expended  money  in  such  boring  and  operating, 
shall  be  entitled  to  plead  such  facts  in  bar  of  an  action  to  recover  posses- 
sion of  said  lease,  or  to  recover  the  rents  and  profits  received  therefrom. 
Code,  p.  1045.  Sales  of  land  for  taxes  can  not  be  questioned  after  five 
years.  Code,  pp.  220,  221,  Chap.  31,  §  27.  The  limitations  above  given 
do  not  run  against  minors,  married  women,  and  persons  insane,  until  the 
removal  of  their  disability.  Code,  Chap.  104,  §  16.  Death  of  the  plaintiff 
before  the  cause  of  action  has  accrued  extends  the  time  five  years,  after 
such  decease.    Id.,  §  17. 

Sec.  887.  Wisconsin.  The  general  limitation  for  actions 
to  recover  real  property  is  twenty  years.  S.  &  B.,  Rev.  Stat.,  §  4207. 
An  adverse  possession  of  land,  under  claim  of  title,  founded  upon 
some  conveyance  of  the  premises,  or  upon  a  judgment  of  a  competent 
court,  for  ten  years,  will  bar  an  action  for  the  recovery  of  possession. 
Actual  occupation,  under  claim  of  title,  exclusive  of  any  other  right,  but 
not  founded  upon  any  written  instrument  or  any  judgment  or  decree,  for 
twenty  years,  will  bar  any  action  for  possession.    Id.,  §  4215. 

Minors,  insane  and  imprisoned  persons  have  five  years  after  the 
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removal  of  their  disability.  Id.,  §  4218.  An  action  for  the  recovery  of 
damages  for  flowing  lands,  caused  by  the  maintenance  or  construction  of 
a  mill-dam,  are  limited  to  ten  years.    Id.,  §  4221. 

Any  other  actions  to  recover  damages  to  real  property,  and  for  relief 
from  fraud,  dating  from  the  discovery  of  the  fraud,  are  barred  after  six 
years.  Id.  §  4222.  Minors,  insane,  and  imprisoned  persons  have  one 
year  after  the  removal  of  their  disability,  but  disability  can  not  extend 
the  period  more  than  five  years,  except  in  the  case  of  infancy.  Id.,  §  4233. 
Sales  by  an  administrator,  or  executor,  can  only  be  questioned  within  &ve 
years  after  the  sale;  those  made  by  a  guardian,  within  five  years  after  the 
termination  of  the  guardianship,  except  that  persons  under  disability 
have  five  years  from  the  removal  of  the  disability.    Id.,  §  3918. 

Actions  by  the  owner,  or  any  person  claiming  under  him,  to  recover 
possession  of  lands  sold  for  taxes  are  limited  to  three  years  from  the 
recording  of  the  deed,  but  this  limitation  does  not  apply  to  minors,  who 
may  bring  such  action  during  minority  or  within  one  year  thereafter.  Id., 
§§  1188,  1189. 

No  action  to  quiet  title,  to  annul  or  set  aside  a  tax  deed,  or  in  any 
way  question  the  same,  can  be  brought  after  nine  months  from  the  date 
of  recording  the  deed,  when  it  is  void  on  its  face.  Id.,  §  1189a.  Tax  deeds 
recorded  after  December  1st,  1895,  can  not  be  questioned  after  four 
years,  but  this  limitation  does  not  apply  when  the  grantee  has  paid  all 
the  taxes  for  three  years  after  recording.    Ibid. 

No  action  shall  be  brought  by  the  original  owner  for  the  possession 
of  lands  sold  at  tax  sales  after  five  years  from  the  date  of  record.  Whea 
the  tax  deed  is  void  on  its  face,  and  the  grantee  has  taken  actual  posses- 
sion of  the  land  within  two  years  after  recording,  and  maintained  posses- 
sion to  the  end  of  five  years  from  such  recording.  Id.,  §  1189b.  Actions 
for  the  possession  of  lands  by  the  grantee  of  a  tax-deed  are  limited  to 
three  years  from  the  execution  of  the  deed,  or  in  case  of  vacant  and 
unoccupied  lands,  to  three  years  from  recording  the  deed.    Id.,  §  1187. 

Sec.  888.  Wyoming,  "An  action  for  the  recovery  of  the 
title  or  possession  of  lands  can  only  be  brought  within  ten  years  after  the 
cause  of  action  accrues."    Rev.  Stat,  (1887),  §  2366. 

The  limitation  does  not  run  as  to  persons  under  disability.  Id., 
§  2367.  Trespass,  and  relief  from  fraud,  are  alike  barred  after  four 
years,  counting  from  the  discovery  of  the  fraud,  but  minors,  persons 
insane  and  imprisoned  have  four  years  after  removal  of  their  disability. 
Id.,  §§  2374,  2375.  "  No  action  for  the  recovery  of  real  property  sold  for 
taxes  shall  be  maintained  unless  brought  within  six  years  from  the  sale.'* 
Id.,  §  3835. 
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Sec.  889.  Upper  and  lower  owners.  In  Louisiana 
the  lower  estate  is  subject  to  a  servitude  to  receive  and  dispose 
of  the  water  which  naturally  flows  from  the  estate  above ;  and 
the  abandonment  of  this  servitude  is  not  to  be  presumed  but 
requires  clear  proof.  Foley  v.  Godchaux^  48  La.  466  (19 
So.  Rep.  247).  In  Ohio  it  is  held  that  a  lower  tenement 
is  under  a  natural  servitude  to  a  higher  one  to  receive  from  it 
all  the  surface  water  accumulating  from  falling  rains  and  melt- 
ing snows,  or  from  natural  springs,  that  naturally  flow  from 
it  to  and  upon  the  lower  one.  This  advantage  of  the  higher 
tenement  is  a  part  of  the  property  of  the  owner  of  it,  and  he 
is  not  indebted  to  the  lower  tenement  therefor.  Blue  v. 
Wentzy  54  O.  St.  247  (48. N.  E,  Rep.  493).  In  Minnesota  it 
is  held  that  while  the  upper  owner  in  getting  rid  of  surface 
-water  may  not  divert  it  from  its  ordinary  course,  he  may 
accelerate  its  departure  by  deepening  the  channels  through 
which  it  runs,  even  to  the  injury  of  the  lower  owner.  Gilfil- 
Ian  V.  Schmidt,  64  Minn.  29  (66  N.  W.  Rep.  126).    See  Vol. 

IV,  §§  792-795.  Where  injury  to  crops  is  occasioned  by  sur- 
face water,  a  portion  of  which  results  from  natural  causes  and 
another  portion  from  the  wrong  of  the  upper  owner,  in  order 
that  he  may  be  liable  for  damages, it  must  be  aflirmatively  shown 
that  the  water  which  he  wrongfully  caused  to  overflow  was 
the  occasion  of  some  appreciable  portion  of  the  injury.  Rarcy 

V.  Lee,  16  Ind.  App.  121  (44  N.  E.  Rep.  818).  One  erecting 
or  maintaining  a  canal  along  the  line  of  another's  land  is  liable 
for  any  damage  resulting  from  want  of  proper  care  in  the 
management  of  the  same,  or  for  want  of  proper  care  in  its 
construction.     Arave   v.  Idaho    Canal    Co,,  Idaho 

(46  Pac.  Rep.  1024).  Water  which  overflows  the  banks  of  a 
stream  during  a  freshet  and  which  follows  no  definite  channel, 
becomes  surface  water.  Cass  v.  Dicks,  14  Wash  St.  75  (44 
Pac.  Rep.  118;  58  Am.  St.  Rep.  859). 
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Sec.  890.  Fighting  surface  water — Erecting  bar- 
riers. In  Nebraska  the  common  law  rule  prevails  that  a  pro- 
prietor may  by  barriers  or  otherwise  protect  his  land  from  sur- 
face water  coming  from  across  adjacent  lands,  unless  in  the 
execution  of  such  he  be  guilty  of  negligence.  One  has  no 
right  to  accumulate  surface  waters  upon  his  own  land  and  by 
means  of  a  ditch  discharge  them  in  a  volume  upon  the  land  of 
another.  Churchill  v.  Beeihe,  48  Neb.  87  (66  N.  W.  Rep. 
992 ;  85  L.  R.  A.  442) ;  City  of  Kearney  v.  Themansan,  48 
Neb.  74  (66  N.  W.  Rep.  996).  Where  owners  of  land  adja- 
cent to  a  highway  construct  a  system  of  artificial  ditches,  con- 
verging at  a  culvert  crossing  such  highway,  so  as  to  discharge 
an  unnatural  quantity  of  water  on  the  lower  lands  on  the 
opposite  side  of  such  highway,  the  owner  of  such  lower  lands 
cannot  dam  the  culvert  on  the  highway  for  the  purpose  of  pro- 
tecting her  lands  from  such  overflow.  Myersy.  Nelson^  Cal. 
(44  Pac.  Rep.  801) .  In  the  state  of  Washington  it  is  held 
that  the  owner  of  land  may  erect  barriers  upon  it  to  prevent 
the  influx  of  surface  water,  whether  collected  in  artificial 
channels  or  not,  and  if  such  water  is  set  back  or  turned  aside 
upon  the  land  of  another,  to  his  injury,  it  affords  no  cause  of 
action.  Quoting  Gould  on  Waters,  §  275,  Cass  et  ux  v. 
Dicks  etaly  14  Wash.  St.  75;  (44  Pac.  Rep.  118;  58  Am.  St. 
Rep.  859) .  Citing,  Railway  Co.  v.  Keys^  55  Kas.  205  (40  Pac. 
Rep.  275)  ;  Board  \,  City  of  Dcs Moines,  62  la.  826  (17  N.  W. 
Rep.  527)  ;  Turnpike  Co.  v.  Green,  99  Ind.  205 ;  Bates  v. 
Smith,  100  Mass.  181;  Goodall\.  Tuttle,  29N.Y.459;  Hoyt 
V.  City  of  Hudson,  27  Wis.  656;  Abbott  v.  Railroad  Co.,  88 
Mo.  271;  Bowlsly  v.  Speer,  81  N.  J.  Law,  851. 

Sec.  891.  Construction  of  drains  —  Estoppel  of 
land  owners.  In  an  action  for  damages  alleged  to  have  been 
caused  by  the  drainage  of  surface  water  from  a  pond  on 
defendant's  land  into  a  draw,  by  which  said  water  was  con- 
ducted to  and  across  the  land  of  plaintiff,  an  admission  by  the 
plaintiff  that  the  draw  was  a  natural  water  way,  and  had, 
since  the  ownership  of  the  land  claimed  to  have  been  dam- 
aged, been  such  a  water  way,  and  that  the  water  generally 
from  that  portion  of  the  country  had  flowed  through  this 
ravine,  precluded  the  possibility  of  a  recovery  of  damages  for 
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the  destruction  of  the  grass  in  the  bed  of  such  draw  on  his 
premises,  caused  by  the  additional  flowage  resulting  from  the 
aforesaid  drainage.  Rath  v.  Zimhleman^  49  Neb.  851  (68 
N.  W.  Rep.  488).  Where  the  owner  of  the  upper  or  dom- 
inant estate,  for  the  benefit  of  his  own  land  diverts  into  an 
artificial  ditch  surface  waters  which  previously  and  naturally 
flowed  in  a  ravine  from  his  land  upon  and  through  a  lower  or 
servient  estate,  the  efiPect  of  the  diversion  being  to  relieve  the 
latter  of  the  burden  of  the  water,  the  owner  of  the  servient 
estate  does  not  acquire  any  right  to  the  continuance  of  this 
immunity,  or  to  prevent  the  owner  of  the  dominant  estate 
from  restoring  the  waters  to  their  original  and  natural  chan- 
nel, unless  the  facts  are  such  as  create  an  equitable  estoppel, 
as  where,  for  example,  the  owner  of  the  dominant  estate  has, 
by  words  or  acts,  represented  that  the  diversion  was  to  be 
permanent,  and  the  owner  of  the  servient  estate,  in  reliance 
upon  these  representations,  has  so  improved  or  otherwise 
changed  the  condition  of  his  premises  that  it  would  be  inequi- 
table to  him  to  permit  the  owner  of  the  dominant  estate  to 
restore  the  waters  to  their  original  channel,  and  again  sub- 
ject the  lower  estate  to  its  former  servitude.  Canton  Iron 
Co.  V.  Biwabik- Bessemer  Co.^  68  Minn,  867  (65  N.  W.  Rep. 
648). 

Sec.  892.  Diversion  of  surface  water  by  a  railroad. 
Where  a  railroad  company  by  the  improper  construction  of 
its  roadbed  diverts  the  natural  flow  of  surface  water  to  the 
injury  of  adjacent  lands  it  is  liable  for  such  injury,  and  the 
measure  of  damages  is  the  difference  in  the  value  of  the  land 
in  its  damaged  condition  and  what  would  have  been  its  value 
had  the  roadbed  been  skillfully  constructed.  Parker  v.  Nor- 
folk <t  C.  R.  Co.,  119  N.  C.  677  (25  S.  E.  Rep.  722).  To 
the  same  effect,  see,  Canton  A,  <&  N,  R,  Co.  v.  Paine, 
Miss.  (19  So.  Rep.  199).     Where  a   railroad  company 

has  condemned  a  bed  for  a  right  of  way  across  lands  subject  to 
overflow  from  streams  and  surface  water  it  cannot  be  held 
liable  for  damages  on  account  of  its  embankments  increasing 
the  overflow  of  such  lands,  it  appearing  that  numerous  tressels 
were  provided  for  the  discharge  of  the  water  and  it  not  being 
shown  that  the  right  of  way  could  have  been  constructed  as 
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economically  and  safely  without  the  embankments.  Tdzao  S 
M.  V.  R.  Co.  V.  Davis,  78  Miss.  678  (19  So.*Rep.  487;  55 
Am.  St.  Rep.  562). 

Sec.  893.  Liability  of  municipalities.  In  order  to 
render  a  city  liable  for  damages  resulting  from  its  drainage,  it 
must  be  shown  that  the  injuries  complained  of  were  the  direct 
result  of  a  corporate  act  which  is  in  the  nature  of  a  trespass 
upon  the  property  injured.  Knostman  d:  Petersen  Fur,  Co. 
V.  City  of  Davenport,  99  la.  589  (68  N.  W.  Rep.  887).  A 
city  is  liable  for  damages  to  property  caused  by  its  changing 
the  course  of  a  natural  stream  flowing  within  its  limits  so  as 
to  make  it  flow  along  a  public  street  on  which  the  property 
abuts,  in  such  a  manner  as  to  prevent  free  access  to  it  Geur^ 
kink  V.  City  of  Petaluma,  112  Cal.  806  (44^Pac.  Rep,  570). 
It  is  held  that  a  city  may  lawfully  and  without  being  liable 
to  the  owners  of  private  property,  construct  sewers  and 
drains  for  the  purpose  of  ridding  its  streets  of  surface  water, 
strictly  so  called,  though  the  result  be  to  divert  and  cause  the 
same  to  flow  upon  the  adjoining  private  grounds  or  increase 
such  flow.  Schroedery.  City  of  Baraboo,  98  Wis.  95  (67  N. 
W.  Rep.  27).  The  doctrine  of  non-liability  of  municipal  cor- 
porations for  failure  to  exercise  the  legislative  powers  they 
may  possess  to  improve  streets,  construct  gutters  and  provide 
other  means  of  drainage  for  surface  waters,  so  as  to  prevent 
them  from  flowing  upon  adjoining  lots  does  not  apply^  if  the 
necessity  for  the  drainage  is  caused  by  the  city.  Stanford  v. 
City  and  County  of  San  Francisco,  111  Cal.  198  (43  Pac- 
Rep,  605).  Under  the  common  law  rule  which  prevails  in 
Nebraska,  the  proprietor  of  lands  may,  by  a  proper  use  and 
improvement  upon  them,  deflect  surface  water;  and  for  con* 
sequent  damage  to  his  neighbor  he  is  not  liable,  in  the  absence 
of  negligence.  This  rule  applies  to  counties  and  municipali- 
ties exercising  the  right  of  eminent  domain.  For  an  unlawful 
diversion  of  surface  water  there  is  a  remedy  by  an  action  for 
damages,  or  by  injunction,  against  a  private  individual.  But 
a  county  or  municipality,  in  the  exercise  of  a  right  of  eminent 
domain,  may  divert  water  in  a  manner  which  would  be  unlaw- 
ful if  done  by  an  individual.  In  such  case  just  compensation 
must    be    made    for    all   damages   inflicted.       All  damages^ 
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immediate  or  prospective,  which  may  flow  from  the  proper 
construction  and  maintenance  of  an  improvement  carried  on 
under  the  power  of  eminent  domain,  must  be  compensated  in 
the  original  condemnation  proceedings.  Churchill  v.  Beethe^ 
48  Neb.  87  (66  N.  W.  Rep.  992 ;  85  L.  R.  A.  442). 


TAXES  AND  TAX  TITLES. 


EPITOME  OP  CASES. 

Sec.  894,  Exemption  from  taxes.  Statutes  exempt- 
ing property  from  taxation  are  to  be  strictly  construed.  Peo- 
pie  ex  rel,  Breymeyer  v.  Watseka  Camp  Meeting  Ass* n,^  160 
111.  576  (48  N.  E.  Rep.  716)  ;  City  of  Hartford  v.  Hartford 
Theological  Sent.,  66  Conn.  475  (84  Atl.  Rep.  488) ;  Farweli 
v.  Des  Moines  Brick  Mfg.  Co,,  97  la.  286  (66  N.  W.  Rep. 
176;  85  L.  R.  A.  68) ;  Tales  v.  Milwaukee,  92  Wis.  852  (66 
N.  W.  Rep.  248) ;  Thurston  Co,  v.  Sisters  of  Charity,  14 
Wash.  264  (44  Pac.  Rep.  252) ;  Edmons  v.  San  Antonio, 
14  Tex.  Civ.  App.  155  (86  S.  W.  Rep.  495).  A  genera! 
exemption  from  taxation  does  not  include  special  assessments 
for  municipal  improvements.  Harwell  v.  Des  Moines  Brick 
Mfg  Co.,  97  la.  286(66  N.  W.  Rep.  176;  85  L.  R.  A.  68). 
collating  and  citing  numerous  authorities  ;  Payssoux  v.  Denis, 
48  La.  850  (19  So.  Rep.  760)  ;  Borough  of  BeltzJioover  v. 
Heirs  of  Beltzhoover,  178  Pa.  218  (88  Atl.  Rep.  1047)  ; 
Smith  V.  Abington  Sav.  Bank,  165  Mass.  285  (42  N.  E.  Rep. 
1183)  ;  Tales  V.  Milwaukee,  92  Wis.  852  (66  N.  W.  Rep.  248), 
construing  and  applying  Wis.  Laws  1889,  ch.  450;  1891,  ch. 
82,  and  collating  numerous  authorities.  A  statute  exempting 
from  taxation  the  capital  of  a  bank  does  not  extend  to  real 
estate  which  it  has  subjected  to  its  ownership  through  a  mort- 
gage given  upon  it  to  secure  a  stock  subscription  in  such  bank. 
State  ex  reU  Citizens'*  Bank  v.  Board  of  Assessors,  48  La. 
85  (18  So.  Rep.  758).  Where  the  business  manager  of  a 
religious  order  owning  real  estate  within  the  corporate  limits 
of  a  town  was  instrumental  in  procuring  the  incorporation  of 
such  town  and  taxes  assessed  by  it  had   been  paid  on   such 
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lands  by  the  owner  thereof  for  several  years  it  is  estopped  to 
claim  their  exemption  for  reason  that  the  lands  are  agricult- 
ural. Benedictine  Order  of  Covington  v.  Central  Covington  ^ 
99  Ky.  7  (84  S.  W.  Rep.  896). 

Sec.  895.  Exemption  from  taxes — Statutes  con- 
strued. Ohio  Rev.  Stat.,  §  2782,  subd.  8,  which  exempts  from 
taxation  ^'  all  market  houses,  public  squares,  or  other  public 
grounds,  town  or  township  houses  or  halls  used  exclusively 
for  public  purposes  and  all  works,  machinery,  P^P^  lines  and 
fixtures  belonging  to  any  town  and  used  exclusively  for  con- 
veying water  to  said  town,  or  for  heating  or  lighting  the 
same,"  is  held  to  exempt  gas  wells,  pipe  lines,  pumping  sta- 
tions, and  machinery  owned  by  a  municipal  corporation,  and 
used  by  it  for  the  conveyance  of  gas  to  be  consumed  by  its 
citizens  generally.  City  of  Toledo  v.  Hosier ^  54  O.  St.  418 
(48  N.  E.  Rep.  588).  Where  a  statute  (Wash.  Gen.  Stat.,  § 
1022)  makes  general  provisions  concerning  the  exemption  of 
property  of  various  institutions  from  taxes,  and  extends  the 
exemption  in  some  cases  to  **  grounds  attached  "  to  or  upon 
which  buildings  of  such  institutions  **are  erected,"  a  generaj 
clause  exempting  *'  hospitals  "  does  not  include  lands  occu- 
pied or  used  in  connection  therewith.  Thurston  Co,  v. 
Sisters  of  Charity,  14  Wash.  264  (44  Pac.  Rep.  252).  N. 
J.  Laws,  1894,  p.  854,  construed  and  applied— exemption  of 
lands  for  home  of  feeble  minded.     State  v.  Collector  of  Tp.^ 

N.  J.  L.  (85  Atl.  Rep.  906).     N.  J.   Revision,   p. 

1151,  §  64,  applied— exemption  of  public  property — lands 
held  for  the  purposes  of  the  Newark  City  Home.  State  v. 
Verona  Tp.,  59  N.  T.  L.  94  (34  Atl.  Rep.  1060). 

Sec.  896.  Exemption  from  taxes — School  property 
— Property  of  churches  and  charitable  institutions.  A 
statute  (Ark.  Const.  Art.  16,  §  5)  exempting  from  taxation 
'^  school  buildings  and  apparatus,  libraries  and  grounds  used 
exclusive  for  school  purposes,"  does  not  exempt  lands  held  by 
a  school  district  solely  for  sale  or  rent  for  the  sake  of  profit. 
School  Dist,  V.  Howe,  62  Ark.  481  (87  S.  W.  Rep.  717).  A 
charter  of  a  corporation  which  exempts  its  property  from  tax- 
ation '*  so  long  as  the  same  shall  be  used  and  the  avails  thereof 
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expended  solely  for  the  purposes  of  education  and  instruction  " 
refers  to  actual  use  and  does  not  exempt  real  estate  leased  for 
other  purposes.  Conn.  Pub.  Acts  1879,  ch.  24  construed  and 
applied.  City  of  Hartford  v.  Hartford  TTieological  Sem,^  66 
Conn.  475  (84  Atl.  Rep.  488).  Applying  Tenn.  Const.  Art. 
8,  §  2,  which  exempts  from  taxation  ^'  all  buildings  used 
exclusively  and  owned  by  persons  or  associations  of  persons 
for  school  purposes  "it  is  held  that  a  building  held  by  a  prac- 
ticing attorney  and  occupied  as  a  residence  by  him  cannot  be 
exempt  from  taxation  on  account  of  his  wife  conducting  a 
school  therein.  Edmonds  v  San  Antonia^  14  Tex.  Civ.  App. 
155  (86  S.  W.  Rep.  495.) 

Under  Conn.  Gen.  Stat.  §  882O9  which  exempts  all  build- 
ings ^  ^  exclusively  occupied "  as  churches  or  belonging  to 
ecclesiastical  societies  it  is  held  that  a  church  regularly  used 
for  religious  worship  does  not  lose  its  right  to  exemption 
because  it  is  occasionally  rented  for  entertainments  and  con- 
ventions. First  Unitarian  Sac.  v.  Town  of  Hartford^  66 
Conn.  868  (84  Atl.  Rep.  89).  111.  Rev.  Stat.  ch.  120,  §  2, 
exempting  from  taxation  ''  all  church  property  actually  and 
exclusively  used  for  public  worship,  when  the  land  (to  be  of 
reasonable  size  for  the  location  of  the  church  building) ,  is 
owned  by  the  congregation,"  is  held  not  to  exempt  camp 
meeting  grounds  owned  by  several  congregations  for  public 
worship  but  the  title  to  which  is  in  a  corporation  formed  by 
them.  People  ex  rel.  Breymeyer  v.  Watseka  Camp  Meeting 
Ass\n.,  160  111.  576  (48  N.  E.  Rep.  716).  Upon  an  extended 
discussion  and  consideration  it  is  held  by  a  divided  court  that 
Ky.  Const.,  §  170,  providing  that  **  institutions  of  purely 
public  charity,  and  institutions  of  education  not  used  or 
employed  for  gain  by  any  person  or  corporation,  and  the 
income  of  which  is  devoted  solely  to  the  cause  of  education," 
exempts  from  taxation  the  property  of  a  corporation  known 
as  The  Kentucky  Female  Orphan  School,  no  matter  in  what 
part  of  the  state  the  property  is  situated  if  the  income  there- 
from is  devoted  to  the  support  of  the  institution,  although  pay 
may  be  received  from  pupils  receiving  the  benefit  of  the  insti- 
tution, all  the  funds  thus  realized  being  devoted  solely  to  the 
maintenance  of  the  school.  Trustees  Ky.  Female  Orph. 
School  Y.  Louisville,        Ky.  (86  S.  W.  Rep.  921).     For 
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further  application  of  this  statute  see  City  of  Louisville  v. 
Board  of  7 rustees  Naz.  Lit.  £  Ben,  Inst.         Ky.  (36 

S.  W.  Rep.  994)  ;  City  of  Louisville  v.  Southern  Baptist 
Theo.  Seminary,        Ky.  (36   S.     W.   Rep.  995).     For 

case  depending  on  particular  facts  in  which  property  used  for 
charitable  purposes  was  held  exempt,  see  Woman^s  Home 
Missionary  Soc.  v.  Taylor,  178  Pa.  456  (34  Atl.  Rep.  42). 

Sec.  897.  Exemption  of  agricultural  lands  from 
municipal  taxes*  In  the  absence  of  a  statute  exempting 
agricultural  lands  annexed  to  a  town,  which  receive  the  bene- 
fit of  municipal  protection,  they  are  liable  to  municipal  tax- 
ation, although  they  are  not  divided  into  blocks  or  lots. 
Briggs  V.  Russellville,  99  Ky.  515  (36  S.  W.  Rep.  558 ;  84 
L.  R.  A.  193).  Construing  Iowa  Acts  23d  Gen.  Assem.,  ch. 
1,  which  exempts  from  taxes  **  for  any  city  purpose  "  certain 
sized  parcels  of  land  within  a  city  which  shall  *'  in  good  faith 
be  occupied  and  used  for  agricultural  or  horticultural  pur- 
poses," it  is  held  that  the  statute  does  not  exempt  lands  merely 
temporarily  occupied  and  used  for  agricultural  purposes, 
when  purchased  for  speculation  with  the  intent  to  lay  the 
same  out  into  lots  and  sell  them;  and  that  special  assessments 
for  curbing  and  paving  are  not  taxes  or  assessments  ''  for  any 
city  purposes."  Farwell  v,  ^Des  Moines  Brick  Mf^g  Co.,  97 
la.  286  (66  N.  W.  Rep.  176;  85  L.  R.  A.  63). 

Sec.  898.  Assessment  of  taxes. — Statutes  construed. 

Entries  as  to  the  valuation  of  land  made  in  private  books  kept 
by  an  assessor  in  his  office  for  his  convenience  do  not  bind 
the  municipality  for  whom  he  is  acting,  and  a  property  owner 
who  relying  thereon  fails  to  ascertain  the  valuation  of  his 
property  as  fixed  by  the  regular  official  assessment,  can  not 
enjoin  a  tax  sale  thereof  because  his  property  was  assessed 
too  high.  West  Portland  Park  Ass'n  v.  ICelly,  29  Or.  412 
(45  Pac.  Rep.  901).  It  is  competent  for  the  legislature,  by 
curative  act,  to  validate  a  defective  levy  which  it  might  origi- 
nally have  authorized  to  be  made  in  the  manner  in  which  it 
was  done.  Shattuck  v.  Smith,  6  N.  Dak.  56  (69  N.  W.  Rep. 
5) .  For  the  purpose  of  taxation  the  right  of  way  and  road- 
bed of  railroads,  in  the  absence  of  statutory  regulations,  are 
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treated  as  real  estate.  Ala.  Laws,  1894-95  p.  488 applied.  Puri- 
foyw.  Lamar,  112  Ala.  128  (20  So.  Rep.  975).  Citing, 
Welty,  Assessm.,  §  142;  Hil.  Tax'n,  278,  276;  1  Desty,  Tax'n, 
896;  Cooley  Tax'n,  887;  People  v.  Cassity,  46  N.  Y.  46; 
People  V.  Beardsley,  52  Barb.  105 ;  People  v.  Com*rs  of  Taxes^ 
101  N.  Y.  822  (4  N.  E.  Rep.  127) ;  Sangamon  d  M,  R.  Co., 
V.  County  of  Morgan,  14  III.  168  (56  Am.  Dec.  497).  Conn. 
Gen.  Stat,  §  8845,  applied — assessment  of  life  estates. 
White  V.  Portland,  67  Conn.  272  (84  Atl.  Rep.  1022).  Fla. 
Laws,  1887,  ch.  8775;  Laws,  1890-91  ch.  4089,  applied- 
municipal  assessments  of  the  city  of  Jacksonville.  Parker 
V.  Jacksonville,  87  Fla.  842  (20  So.  Rep.  588).  La.  Acts, 
1888,  No.  85,  §  11;  Acts  1890,  No.  106,  §  11,  applied— sup- 
plemental assessment — notice.  Hodding  v.  Nev)  Orleans, 
48  La.  982  (20  So.  Rep.  199).  2  Wag.  Mo.  Stat.,  ch.  118,  § 
65  applied — authentication  of  assessor's  book  by  county  clerk. 
Taft  V.  McCullock,  185  Mo.  588  (87  S.  W.Rep.  499).  Mo. 
Rev.  Stat.,  §  7755,  applied — taxation  of  bridges.  State  ex 
rel  Glenn  v.  Mississippi  R>  Bridge  Co,,  184  Mo,  821  (85  S. 
W.  Rep.  592).  In  applying  N.  H.  Gen.  Lawsch.  58,  §  2 ;  ch. 
54,  §  11,  which  provide  that  ^^  real  estate  must  be  taxed  in  the 
town  where  it  is  situated,"  it  is  held  that  the  value  of  a  water 
power  created  by  a  dam  in  a  river  which  forms  the  boundary 
between  towns  is  to  be  apportioned  to  the  lands  under  .it  in 
the  different  towns  for  the  purpose  of' taxation,  although  the 
water  power  is  used  entirely  for  the  operation  of  a  mill  in 
one  of  the  towns.  Amoskeag Manuf  g  Co.  v.  Town  of  Con* 
cord,  66  N.  H.  562  (84  Atl.  Rep.  241 ;  52  Am.  St.  Rep. 
825).  A  statute  (N.  Dak.  Comp.  Laws,  §  880),  relating  to 
proceedings  by  city  councils  which  provides  that  **  the  yeas 
and  the  nays  shall  be  taken  upon  the  passage  of  all  ordi- 
nances and  on  all  propositions  to  create  any  liability  against  the 
city  or  for  the  expenditure  or  appropriation  of  its  money," 
does  not  require  that  yeas  and  nays  be  taken  upon  the  passage 
of  a  resolution  levying  a  general  city  tax.  Shattuck  v.  Smith, 
6  N.  Dak.  56  (69  N.  W.  Rep.  5).  Ohio  Rev.  Stat.  §  2788, 
construed  and  applied — assessment  of  leased  lands  owned  by 
a  municipal  corporation.  Zumstein  v.  Consolidated  Coal  <& 
Mining  Co.,  54  O.  St.  264  (48  N.  E.  Rep.  829).  The  pre- 
sumption  that  an  assessment   for  taxes   has   been   regularly 
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made  which  arises  from  the  existence  of  a  tax  deed,  regular 
on  its  face,  may  be  rebutted.  Harris  v.  Harschy  29  Ore.  562 
(46  Pac.  Rep.  141).  For  an  extensive  consideration  of  the 
subject  as  to  whether  the  county  courts  in  West  Virginia 
when  passing  upon  the  question  of  legality  or  illegality  of 
the  listing  of  property  for  taxation,  act  judicially,  see  State  v* 
South  Penn.  Oil  Co.,  42  W.  Va.  80  (24  S.  E.  Rep.  688). 

Sec*   899.    Assessment  of  taxes — In  iwrhose   name 

■ 

assessment  should  be  made.  A  tax  title  based  upon  an 
assessment  made  in  the  name  of  one  who  is  not  the  owner  is 
void.  Towne  v.  Saleniine,  92  Wis.  404  (66  N.  W.  Rep.  895) ; 
Martin  v.  Southern  Ath.  Club^  48  La.  1051  (20  So.  Rep. 
181).  Under  Mill.  &.  V.  Tenn.  Code,  §  625,  requiring  prop- 
erty to  be  assessed  in  the  name  of  the  owner  it  is  held  that  a 
life  tenant  in  possession  of  real  estate  is  the  owner  thereof  for 
the  purpose  of  taxation.  Ferguson  v.  ^uinn,  97  Tenn.  46 
(86  S.  W.  Rep.  676;  %  L.  R.  A.  688).  Ordinarily  leased 
premises  should  be  assessed  in  the  name  of  the  lessor,  but 
improvements  made  by  a  lessee  who  has  the  right  to  remove 
the  same  should  be  assessed  as  his  personal  property,  and  an 
assessment  of  both  the  land  and  improvements,  in  such  a  case, 
against  the  lessor  is  void.  East  Tennessee  V.  4t  G,  Ry.  Co, 
V.  Mayor  of  Morristown ,        Tenn.  (85  S.  W.  Rep.  771) . 

Applying  W.  Va.  Acts  1891,  ch.  86,  it  is  held  a  privilege  or 
liberty  or  license  to  search  and  explore  the  land  for  oil  or 
other  minerals,  coupled  with  a  grant  to  dig  and  remove  them, 
and  convert  them  to  the  granteq's  own  use,  if  in  fee  or  for 
life,  creates  an  incorporeal  freehold  right  in  the  real  estate, 
which  may  be  assessed  to  the  grantee  separately  from  the  land 
or  its  surface,  and,  if  the  minerals  be  found  and  produced, 
creates  a  freehold  interest,  which  should  be  assessed  separately 
on  the  land  books ;  but  such  privilege,  liberty,  or  license,  and 
such  interest,  if  limited  to  a  term  of  years,  are  not  held  and 
owned  as  the  whole  or  a  part  of  a  freehold  ownership,  within 
the  meaning  of  the  act,  and  should  not  be  separately  assessed 
to  the  mining  licensee  or  lessee  on  such  land  books.  State  v. 
South  Penn.  Oil  Co.,  42  W.  Va.  80  (24  S.  E.  Rep.  688). 
For  particular  case  considering  as  to  when  a  lessee  claiming 
under  a  perpetual  lease  is  the  owner  of  premises  for  the  pur- 
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pose  of  taxation,  see  State  ex  rel  Glenn  v.  Mississippi  R. 
Bridge  Co.y  184  Mo.  821  (35  S.  W.  Rep.  592).  Land  appear- 
ing of  record  in  the  name  of  a  corporation  is  properly  assessed 
in  that  name  although  it  has  been  changed  by  legislative  enact- 
ment. City  of  Hartford  v.  Hartford  Theological  Sem.^  66 
Conn.  475  (84  Atl.  Rep.  488).  Ditto  marks  under  the  word 
'^  Unknown,"  in  the  column  of  the  assessment  roll  headed  *^  In 
Whose  Name  assessed,"  is  a  sufficient  statement  that  the 
owner's  name  is  unknown.  Hoyt  v.  Clark^  64  Minn.  189  (66 
N.  W.  Rep.  262). 

Sec.  000.  Assessment  of  taxes — Description  of 
property*  It  is  not  essential  for  a  valid  assessment  of  prop- 
erty on  the  tax  rolls  that  it  should  follow  exactly  the  deed  of 
the  property  to  the  tax  debtor.  It  is  sufficient  assessment  if 
it  conforms  to  it,  and  identifies  the  property.  Chopin  v. 
Poliet,  4&  L.a,.  1186  (20  So.  Rep.  721).  An  assessment  of 
street  lots  by  the  boundaries  derived  from  the  act  by  which 
the  property  was  conveyed,  though  giving  the  changed  names 
by  which  two  of  the  boundaries  were  known  at  the  date  of 
the  assessment,  and  stating  the  number  of  the  lots  as  they  are 
given  in  the  act  was  held  sufficient  to  support  a  tax  sale, 
although  the  depth  of  the  lots  are  not  correctly  stated.  Po- 
land v.  Dreyfous,  48  La.  88  (18  So.  Rep.  906).  A  descrip- 
tion of  land  upon  a  tax  book  as  follows  :  ''  Texarkana  Water 
Co.,  west  part  S.  W.S.  W.  Sec.  20,  T.  15,  range 28,  80 acres: 
valuation,  $80,000.00,"  was  held  insufficient  as  a  description 
of  a  tract  of  land  of  that  size  and  value  belonging  to  such 
company  where  only  a  part  of  said  tract  was  located  in  the 
"  west  part  S.  W.  S.  W."  Texarkana  Water  Co.  v.  State^ 
62  Ark.  188  (85  S.  W.  Rep.  788).  The  owner  of  land  subject 
to  taxation  cannot  avoid  the  payment  of  taxes  because  the 
description  of  the  land  on  the  assessment  roll  and  tax  list  does 
not  refer  to  a  lawfully  existing  recorded  plat  or  subdivision.  It 
is  sufficient  if  the  description,  by  reference  to  generally  known 
plats  or  otherwise,  describes  the  land  with  such  certainty  as  tQ 
afford  notice,  and  protect  the  owner's  right.  Kershaw  v.  Jan 
sen,  49  Neb.  467  (68  N.  W.  Rep.  616).  The  provisions  of  R. 
I.  Pub.  Stat.  ch.  42,  §  4,  requiring  that  "  separate  tracts  or  par- 
cels shall  be  separately  described  and  valued  as  far  as  practi- 
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cable  "  must  be  complied  with  or  the  assessment  will  be  held 
invalid.  Siate  v.  Canlon,  65  Conn.  478  (38  Atl.  Rep.  519 ; 
48  Am.  St.  Rep.  227).  An  insufficient  description  of  the 
property  on  the  assessment  roll  will  invalidate  the  tax  title 
based  thereon.  Van  Cise  v.  Carter,  9  S.  Dak.  284  (68  N. 
W.  Rep.  539).  See  opinion  for  particular  descriptions  held 
insufficient.  The  court  say :  "  Public  officers  authorized  to 
take  land,  in  which  they  have  no  interest,  and,  without  the 
owner's  consent,  convey  the  same  to  strangers,  must  substan- 
tially pursue  the  statute  from  which  such  authority  is  derived, 
and  a  description  thereof  in  any  tax  proceeding,  sufficiently 
erroneous  to  render  the  exercise  of  ordinary  diligence  on  the 
part  of  the  owner  ineffectual  to  prevent  a  divestment  of  title, 
because  he  is  unable  to  ascertain  what  was  intended  by  what 
has  been  done,  should  not  receive  judicial  sanction.  Tallman 
v.  White,  2  N.  Y.  66;  Bird  v.  Benlisa,  142  U.  S.  664  (12 
Supt.  Ct.  Rep.  823) ;  Lachman  v.  Clark,  14  Cal.  181 ;  Curtis 
V.  Board,  22  Wis.  167 ;  Murphy  v.  Hall,  68  Wis.  202  (81  N. 
W.  Rep.  754)." 

Sec.  901.  Assessment  of  taxes — Omitted  property — 
Errors  in  valuation.  The  omission  from  the  assessment  roll 
of  taxable  property  by  the  assessing  officer,  whether  arising 
from  inadvertance  or  design,  through  a  mistake  of  fact  or  law 
will  not  invalidate  his  entire  assessment.  Shattuck  v.  Smith, 
6  N.  Dak.  56  (69  N.  W.  Rep.  5).  Citing,  Dillingham  v. 
Snow,  5  Mass,  547 ;  Merritt  v.  Ferris,  22  111.  303 ;  Williams 
V.  Inhabitants  of  School  Dist.  No,  1,  21  Pick.  75  (32  Am. 
Dec.  243)  ;  People  v.  McCreery,  34 Cal.  432 ;  Van  Deventer 
V.  Long  Island  City,  139  N.  Y.  133  (34  N.  E.  Rep.  775). 
Where  the  statutes  (Iowa  Revision  §§  789,  747,  752,  753) 
confer  upon  several  officers  power  to  assess  lands  omitted  by 
the  assessor,  and  after  a  lapse  of  twenty  years  after  a  tax  sale 
of  land  the  owner  thereof  attacks  such  sale  because  no  valu- 
ation was  ever  placed  upon  his  land  at  the  time  of  the  assess- 
ment of  the  taxes  for  which  it  was  sold,  the  absence  of  such 
valuation  from  the  assessor's  book  for  that  year  is  not  suffi- 
cient to  overcome  the  presumption  arising  from  the  deed  that 
the  other  officers  did  their  duty  as  to  the  assessment  of  the 
land.     Lathrop  v.  Irwin,  96  la.  718   (65   N.  W.  Rep.  972). 
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When  an  assessor  acting  within  his  jurisdiction,  and  in  good 
faith,  and  in  the  exercise  of  his  holiest  judgment,  assesses  cer- 
tain property  for  taxation  at  less  than  its  actual  value,  such 
undervaluation  will  not  invalidate  the  entire  assessment,  and 
where  a  statute  places  the  duty  of  assessing  a  certain  kind  of 
property  upon  the  state  board  of  equalization,  it  is  not  suffi- 
cient to  invalidate  such  assessment  to  show  that  the  value 
fixed  by  such  board  was  less  than  the  actual  value  in  the  judg- 
ment of  the  said  board,  when  the  record  also  shows  that  there 
are  grave  doubts  as  to  the  liability  of  the  property  for  taxa- 
tion, and  is  silent  as  to  whether  or  not.  the  board  regarded  it 
as  taxable.  Shattuck  v.  Smith,  6  N.  Dak.  56  (69  N.  W.  Rep. 
5).  In  the  recent. case  of  West  Portland  Park  Ass^nv, 
Kelly,  29  Ore.  412  (45  Pac.  Rep.  901),  the  supreme  court  of 
Oregon  say :  **  Mere  errors  of  the  assessor,  resulting  in 
inequalities  in  the  valuation  of  taxable  property,  will  not 
vitiate  a  tax.  Railroad  Co,  v.  Guenther,  19  Fed.  Rep.  895 ; 
Smith  V.  Kelly,  24  Ore.  464  (88  Pac.  Rep.  642).  But  should 
he  from  corrupt  motives  overvalue  taxable  property,  any  tax 
based  thereon  would  be  void,  and  its  collection  would  be 
enjoined  on  account  of  the  fraud.  Marsh  v.  Board  of  Supers 
42  Wis.  502 ;  Darling  v.  Gunn,  50  111.  424.  Or,  if  he  adopt 
a  system  of  valuation  designed  to  operate  unequally  upon  dif- 
ferent classes  of  property,  equity  will  interfere  to  restrain  the 
operation  of  such  an  unconstitutional  exercise  of  power. 
Gumming  v.  Bank,  101  U.  S.  153 ;  Chicago,  B,  i§  ^.  7?.  Co, 
v.  Board  of  Conirs  of  Atchinson  Co.,  54  Kan.  781  (89  Pac. 
Rep.  1089) ;  Andrews  v.  King  Co.,  1  Wash.  46  (28  Pac.  Rep. 
409;  22  Am.  St.  Rep.  186)." 

Sec.  902.  Assessment  of  taxes — Boards  of  equaliza- 
tion and  review.  Construing  Utah  Seas.  Laws  1890,  p.  52, 
which  provides  that  the  board  of  equalization  shall  have  power 
to  determine  all  complaints  made  in  regard  to  the  assessed  value 
of  any  property,  and  may  change  or  correct  any  valuation^  either 
by  adding  thereto  or  deducting  therefrom,  it  is  held  that  the 
word  **  complaints  "  as  used  in  this  statute  is  not  used  in  the 
technical  sense  in  which  the  word  *' complaints"  is  used  in  the 
Civil  Code,  and  it  is  not  necessary  that  a  formal  allegation  or 
charge  in  writing  should  be  filed  in  a  case  in  order  to  confer 
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jurisdiction  upon  the  board;  and  when  a  person  appears 
before  a  board  of  equalization  in  response  to  a  notice,  and  is 
afiPorded  an  opportunity  to  be  heard,  all  objections  to  the  form 
are  waived.  Central  Pac,  R,  Co.  v.  Standings  18  Utah  488 
(45  Pac.  Rep.  844).  A  statute  (Mich.  Sess.  Laws  1898,  No. 
206,  §  80)  requiring  the  board  of  review  to  meet  on  a  specified 
day  and  *'  continue  in  session  during  the  day  and  the  day  fol- 
lowing," is  mandatory ;  and  a  levy  of  taxes  made  against  one 
who  is  deprived  of  a  hearing  by  an  illegal  adjournment  of  the 
board  is  invalid.  Auditor  General  v.  Chandlery  108  Mich. 
569  (66  N.  W.  Rep.  482). 

Sec.  903.  Publication  of  delinquent  lists.  Where  an 
officer  who  was  required  to  designate  the  newspaper  in  which 
an  order  and  petition  against  lands  for  delinquent  taxes  are 
to  be  published,  designates  the  Muskegon  Chronicle  as  such 
paper  and  there  are  two  papers  published,  known  as  the 
"  Muskegon  Daily  Chronicle  "  and  the  *' Muskegon  Weekly 
Chronicle,"  a  publication  in  the  latter  when  accepted  and 
acted  upon  by  the  officer  was  held  sufficient.  Michigan  Laws, 
1893,  Act  206,  §  68,  applied.  Waldron  v.  Auditor  General^ 
109  Mich.  281  (67  N.  W*  Rep.  186).  In  West  Virginia  in 
order  that  lands  may  be  legally  returned  delinquent,  a  copy  of 
the  delinquent  lists  must  be  posted  at  the  front  door  of  the 
courthouse  of  the  county  at  least  two  weeks  before  the  session 
of  the  county  court  at  which  they  are  presented  for  exam* 
ination.  Sommers  v.  Ward^  41  W.  Va.  76  (28  S.  E.  Rep. 
520).  III.  Rev.  Stat.,  ch.  120,  §  182^  construed  and  applied 
— publication  of  delinquent  list — sufficiency  of  affidavit  of 
publisher.     Bass  v.  People,  159  111.  207  (42  N.E.  Rep.  880). 

Sec.  904.  Lien  for  taxes.  A  lien  for  taxes  can  only 
be  acquired  by  a  strict  compliance  with  the  statutory  require- 
ments. Town  of  New  Britain  v.  Mariners^  Sav,  Banky&J 
Conn.  528  (85  Atl.  Rep.  505).  The  priority  of  a  lien  for 
taxes  over  other  liens  must  be  determined  by  the  law  in  force 
at  the  time  the  lien  arose.  S.  Dak.  Comp.  Laws,  §§  1616, 
1617,  construed.  Iowa  Land  Co.  v.  Douglas  Co.,  8  S.  Dak. 
491  (67  N.  W.  Rep.  52).  The  lien  of  the  state  for  taxes  is 
not  extinguished  by  a  void  tax  sale  of  the  lands  to  the  state. 
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Texarkana  Water  Co.  v.  State,  62  Ark.  188  (85  S.  W.  Rep. 
788).  Where  the  statute  makes  taxes  a  '*  perpetual  fien " 
upon  property  the  mere  delay  of  the  public  officers  having  the 
collection  in  charge  from  enforcing  the  collection  of  the  taxes, 
in  the  absence  of  any  statute  giving  to  such  delay  the  effect  of 
releasing  the  taxes,  will  not  have  the  effect  to  release  the  same. 
lorwa  Land  Co.  v.  Douglas  Co.,  8  S.  Dak.  491  (67  N.  W. 
Rep.  52).  A  sale  of  land  for  state  and  county  taxes  does  not 
divest  a  lien  given  for  city  taxes  where  the  statute  makes  the 
liens  for  both  of  equal  rank.  Ogden  City  v.  Hamer, 
Utah  (42   Pac.   Rep.  1118).     Under  Conn.  Gen.  Stat., 

§  8890,  the  lien  for  taxes  assessed  against  a  life  tenant  extends 
only  to  his  estate.  White  v.  Portland,  67  Conn.  272  (34  Atl. 
Rep.  1022).  Construing  and  applying  Mill.  &  V.  Tenn. 
Code,  §  625,  requiring  property  to  be  assessed  in  the  name  of 
the  owner  and  making  him  personally  liable  for  taxes,  it  is  held 
that  taxes  accruing  during  a  life  estate  are  asseiisable  against 
the  owner  of  it  and  are  liens  on  that  estate  alone  and  not  on 
the  fee ;  and  a  remainderman  who  officiously  pays  taxes 
assessed  to  a  life  tenant  cannot  be  substituted  to  the  state's 
liens  against  that  estate.  Ferguson  v.  ^uinn,  97  Tenn.  46 
(86  S.  W.  Rep.  576;  88  L.  R.  A.  688).  Construing  S.  Dak. 
Comp.  Laws,  §§  1609,  1612,  1616,  1617,  1620  and  1621,  it  is 
held  that  taxes  upon  personal  property  in  that  state  are  a  lien 
upon  the  real  property  of  the  owner  and  the  latter  may  be 
sold  for  such  taxes.  Fuller,  J.,  dissenting.  Iowa  Land  Co. 
V.  Douglas  Co.,  8  S.  D.  491  (37  N.  W.  Rep.  52).  Con- 
struing and  applying  Colo.  Gen.  Stat.,  §§  2818,  2819,  it  is 
held  that  taxes  levied  against  the  personal  property  of  an 
owner  subsequent  to  the  execution  of  an  incumbrance  on  land 
in  favor  of  a  third  party  are  not  a  lien  superior  in  right  to 
that  security.  Gifford  v.  Callaway,  8  Colo.  App.  859  (46 
Pac.  Rep.  626).  Citing,  State  v.  Mayor,  etc.,  of  Newark,  42 
N.  J.  Law,  88;  Miller  v.  Anderson,  1  S.  D.  539  (47  N.  W. 
Rep.  957)  ;  Gormlefs  Appeal,  27  Pa.  St.  49 ;  Bibhins  v.  Clark, 
90  Iowa,  280  (See  Vol.  Ill,  §§  722-726;  57  N.  W.  Rep 
884;  59  N.  W.  Rep.  290;  29  L.  R.  A.  278)  ;  Cooper  v.  Cor- 
bin,  105  Hi.  224.  In  construing  Ind.  Rev.  Stat.  1894,  §  8641, 
providing  that  where  in  any  action  a  tax  title  is  declared 
invalid  the  court  shall  ascertain  the  amount  due  the  holder 
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thereof,  it  is  held  that  although  such  relief  may  be  granted  by 
the  court  without  being  asked  for  in  the  pleadings,  if  an  action 
for  possession  is  brought  by  the  holder  of  a  tax  title  and  a 
judgment  is  rendered  against  him  which  contains  no  reserva- 
tion of  such  lien  in  his  favor  it  amounts  to  an  adjudication 
against  him  as  to  the  right  to  have  such  lien.  Millikan  v. 
Weris,  14  Ind.  App.  223  (42  N.  E.  Rep.  820).  Pa.  Acts 
Feb.  8,  1824;  April  8,  1853;  Mar.  23,  1867,  construed  and 
applied — lien  of  taxes  upon  decedent's' real  estat&—discharge 
by  sale.     In  re  Stcen's  Estate,  175  Pa.  299  (84  Atl.  Rep.  782). 

Sec.  906.  Lien  of  municipal  or  corporation  taxes — 
Assessments  for  improvements.  In  the  recent  case  of 
^uimhy  v.  Wood,  19  R.  I.  571  (85  Atl.  Rep.  149),  the 
supreme  court  of  Rhode  Island  say  :  '*  It  is  well  settled  that 
municipal  or  corporation  taxes  are  not  liens  against  the  prop- 
erty on  which  they  are  assessed,  unless  made  so  by  charter,  or 
unless  the  corporation  is  authorized  by  the  legislature  to 
declare  them  to  be  liens.  2  Dil.  Mun.  Corp.  (4th  Ed.), 
§  821 ;  2  Desty,  Tax'n,  p.  748,  and  cases  cited ;  Heinev.  Com- 
missioners,  19  Wall.  655 :  City  of  Jefferson  v.  Whipple,  71 
Mo.  519;  25  Am.  &  Eng.  Enc.  Law,  267-272,  and  cases 
cited ;  Ham  v.  Miller,  20  la.  458 ;  Blackw.  Tax  Titles  (4th 
Ed.),  p.  516.  Under  the  caption,  *  Foundation  of  the  Power 
to  Sell  Land,'  Mr.  Black,  in  his  excellent  work  on  Tax  Titles, 
says :  '  By  what  power  and  authority  does  a  public  officer 
assume  to  seize  and  sell  my  land  after  my  neglect  or  refusal  to 
discharge  the  taxes  upon  it?  To  this  we  answer,  he  acts 
exclusively  under  statutory.authority.  The  officer  is  a  stranger 
to  the  title ;  he  sells  that  which  he  does  not  own  ;  and  he  can 
have  no  right  to  make  any  such  sale,  except  in  so  far  as  he  is 
constituted  the  agent  of  the  law  for  that  purpose.  The  power 
to  assess  and  levy  taxes,  and  to  demand  payment,  does  not 
carry  with  it  the  right  to  make  sale  of  lands  for  the  purpose  of 
collection,  but  that  right  must  be  expressly  given  by  statute.* 
Judge  Cooley,  in  his  excellent  work  on  Taxation  (page  470), 
says  :  *  The  power  which  the  state  confers  to  assess  and  levy 
taxes  does  not  of  itself  include  a  power  to  sell  lands,  in  enforc- 
ing collection,  but  the  power,  to  sell  must  be  expressly  given. 
Where  a  statute  (Wash.  Act  Mar.  9,  1898,  §  8)  makes  assess 
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ments  for  certain  public  improvements  a  lien  on  property  the 
same  as  taxes,  and  the  statute  (Wash.  Act  March  15,  1893,  § 
79)  provides  that  the  lien  of  all  taxes  *'  shall  have  priority  to 
and  shall  be  fully  paid  and  satisfied  before'  any  recognizance, 
mortgage,  judgment,  debt,  obligation  or  responsibility  to  or 
with  which  said  real  estate  may  become  charged  or  liable,"  it 
is  held  that  the  lien  of  assessments  made  for  such  improve- 
ments is  superior  to  the  lien  of  a  mortgage  given  by  the  prop- 
erty owner  prior  to  the  levy  of  the  assessment.  City  of 
Seattle  v.  Hill,  14  Wash.  487  (45  Pac.  Rep.  17;  85  L.  R.  A. 
872). 

Sec.  906.  Discharge  of  tax  lien  by  payment  of  the 
amount  demanded  by  the  collecting  officer — Enjoining 
sale  upon  tender  of  taxes  due.  Where  the  landowner 
applies  in  good  faith  to  the  proper  officer  to  pay  his  taxes,  and 
receives  a  statement  and  pays  accordingly,  and  afterwards  the 
land  is  returned  and  sold  for  taxes  in  arrear,  when  such  state- 
ment was  furnished  and  not  included  by  the  negligence,  fault, 
or  mistake  of  the  officer,  the  title  of  the  taxpayer  will  not  be 
divested  by  the  sale.  Bray  £  Choate  Land  Co.  v.  Newman, 
92  Wis.  271  (65  N.  W.  Rep.  494).  This  case  is  followed  and 
approved  in  the  case  of  Edwards  v.  Upham,  98  Wis.  455  (67 
N.  W.  Rep.  728) ,  in  which  it  is  held  that  the  rule  has  no 
application  where  the  officer  applied  to  is  not  the  one  author- 
ized to  receive  the  tax.  Where  one  has  tendered  the  amount 
of  tax  due  upon  his  property  as  computed  upon  its  true  valua- 
tion fixed  by  the  board  of  equalization,  he  may  enjoin  a  sale 
thereof  to  collect  excessive  taxes  based  upon  an  erroneous 
valuation  appearing  on  the  tax  duplicate.  Dakota  Loan  '(& 
T.  Co.  V.  Codington  Co.,  9  S.  Dak.  159  (68  N.  W.  Rep. 
814).  Construing  and  applying  Miss.  Code,  §  8811,  providing 
that  "after  the  15th  day  of  January  the  tax  collector  shall  adver- 
tise all  land  in  his  county  on  which  taxes  have  not  been  paid, 
•  *  *  for  sale  at  the  door  of  the  courthouse  of  his  county 
on  the  first  Monday  of  March  following,"  which  advertisement 
shall  be  published  in  a  newspaper  for  three  weeks,  it  is  held  that 
the  collector  may  proceed  on  January  16th,  to  make  such 
advertisement,  and  an  owner  of  land  cannot  subsequently,  by 
tendering  the  amount  of  taxes  due  from  him  enjoin  the  sale  of 
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his  land  for  the  penalty  assessed  by  the  statute  'against  delin- 
quent taxpayers,  although  it  is  alleged  that  the  collector  knew 
that  the  taxes  would  be  paid  on  January  16th.  Miller  v. 
Delta  d  Pine  Land  Co.,  74  Miss.  110  (20  So.  Rep.  875). 

Sec.  907.  Tax  sales.  A  tax  sale  may  be  made  of  a 
segregated  portion  of  an  operating  railroad.  Purifoy  v. 
Lamar,  112  Ala.  128  (20  So.  Rep.  975).  In  Arkansas  it  is 
held  that  a  sale  of  an  entire  block  of  lots,  en  masse,  is  void. 
Salinger  v.  G«««,  61  Ark.  414  (83  S.  W.  Rep.  959).  A 
statute  (N.  Dak.  Laws  1890,  ch.  182,  §  70)  which  directs  that 
the  entire  tract  of  land  be  sold  to  the  highest  bidder,  for  the 
taxes  delinquent  thereon,  is  not  unconstitutional  because  no 
provision  is  made  for  the  sale  of  any  fractional  part  thereof. 
Shattuck  V.  Smith,  6  N.  Dak.  56  (69  N.  W.  Rep.  5).  A 
purchase  from  one  purchasing  at  a  tax  sale,  by  a  deputy  of 
the  officer  making  the  sale  is  not  invalid.  Mixon  v.  Clevenger^ 
74  Miss.  67  (20  So.  Rep.  148).  Mansf.  Ark.  Dig.,  §  4245, 
applied«-~sale  of  land  as  a  city  lot.  Texarkana  Water  Co.  v. 
State,  62  Ark.  188  (85  S.  W.  Rep.  788) .  Under  West  Virginia 
Code,  ch.  81,  §  6,  a  tax  sale  must  be  advertised  to  take  place, 
and  must  be  made,  at  the  door  of  the  court  house.  Sommers 
V.  Ward,  41  W.  Va.  76  (28  S.  E.  Rep.  520).  A  tax  sale  of 
property  assessed  to  an  owner  unknown  is  not  invalidated  by 
a  failure  of  the  tax  collector  to  append  to  his  docket  an  oath 
to  the  efiPect  that  he  has  made  '*  diligent  search  for  personal 
property  against  whom  the  taxes  are  respectively  assessed,"  as 
required  by  Ala.  Code,  1886,  g  567.  Cary  v.  Holmes,  109 
Ala.  217  (19  So.  Rep.  728).  North  Carolina  Laws  1895,  ch. 
119,  §  51,  applied— effect  of  failure  of  officer  to  exhaust  per- 
sonal property  before  selling  land.  Stanly*^.  Baird^  118  N. 
C.  75  (24  S.  E.  Rep.  12). 

Sec.  908.  Notice  of  tax  sale — Necessity  and  suffi- 
ciency of — Proof  of  publication.  The  notice  required  by 
law  is  essential  to  the  validity  of  a  tax  title,  yohnson  v. 
Martinez,  ^%  La.  52  (18  So.  Rep.  909)  ;  Baumgardner  v. 
Fowler,  82  Md.  681  (34  Atl.  Rep.  587).  It  is  the  duty  of  the 
county  treasurer  to  select  the  paper  in  which  to  publish  the 
notice  of  tax  sale  required  by  S.  Dak.  Laws,  1891,  ch.  14,  § 
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104.  D^ell  V.  Board  of  ComWs,  8  S.  Dak.  452  (66  N.  W. 
Rep.  1079).  Under  the  statutes  of  North  Carolina  the  failure 
of  the  sheriff  to  give  the  land  owner  notice  of  the  sale  by  mail 
is  a  mere  irregularity  which  does  not  affect  the  title  of  the 
purchaser.  Sanders  v.  Earp,  118  N.  C.  275  (24  S.  E.  Rep. 
8).  Construing  and  applying  a  statute  (La.  Acts,  1880,  No. 
77,  §  86 ;  Acts  1882,  No.  96,  g  50)  requiring  notice  to  be 
given  by  mail  to  a  delinquent  tax  payer,  it  is  held  that  where 
lands  were  assessed  in  the  name  of^'Est«  of  J.  M.  H.,"  a 
notice  mailed  to  that  address  was  insufficient  to  sustain  a  tax 
sale  based  thereon  it  not  being  shown  that  diligent  effort  was 
made  to  ascertain  who  were  the  heirs  of  such  estate,  or  that 
they  actually  received  the  notice  so  mailed.  Hoyle  v.  South" 
em  Alhletic  Club,  48  La.  879  (19  So.  Rep.  987).  La.  Stat., 
Art.  210;  Acts  1888,  No,  85,  §40,  applied— necessity  and  suf- 
ficiency of  notice.  Hodding  v.  New  Orleans,  48  La.  982  (20 
So.  Rep«  199).  The  description  of  the  premises  to  be  sold 
given  in  the  notice  must  be  such  that  the  exact  land  to  be  sold 
can  be  determined  from  it.  Richardson  v.  Simpson,  82  Md. 
155  (88  AtL  Rep.  457).  Construing  and  applying  Kansas 
City  Charter,  Art.  5,  §  67,  which  provides  that  a  description 
in  a  notice  of  sale  is  sufficient  if  the  land  can  be  identified  or 
located,  it  is  held  that  a  notice  otherwise  proper  is  not  invalid 
because  it  does  not  state  the  city  or  county  in  which  the  prop- 
erty described  is  located^  where  it  refers  to  the  land  tax  book 
of  the  city,  in  which  such  facts  are  shown ;  and  construing  § 
89  of  the  same  article,  providing  the  manner  of  publication  of 
the  notice  of  a  tax  sale  and  bow  such  publication  should  be 
proved  and  certified,  it  is  held  that  the  method  prescribed  by 
the  statute  must  be  followed  and  where  the  certificate  of  pub- 
lication is  insufficient  it  cannot  be  supplemented  by  other  evi- 
dence. Comfort  V.  Ballingal,  184  Mo.  281  (85  S.  W.  Rep. 
609) .  The  court  say :  "  It  has  been  held  that  copies  of 
newspapers  in  which  such  notices  were  published  are  not  suf- 
ficient evidence,  unless  accompanied  by  the  affidavit  of  the 
printer  or  publisher  of  the  paper.  Luffborough  v.  Parker,  16 
Serg.  &  R.  851;  Black,  Tax  Titles  (2  Ed.),  g  214.  '  Where 
the  statute  itself  appoints  the  evidence  by  which  the  fact  of 
due  publication  of  the  notice  shall  be  proved,  and  directs  how 
it  shall  be  made,  and  how  recorded  or  preserved,  such  preap- 
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pointed  evidence  is,  as  a  rule,  exclusive,  and  the  lack  of  it 
cannot  be  supplied  by  proof  or  by  any  other  evidence.'  Black, 
Tax  Titles,!  214;  Martin  v.  Barbour,  140  U.  S.  684(11 
Sup.  Ct.  Rep.  mA)  \* Iverslie  v.  Spaulding,  82  Wis.  394; 
Martin  v.  Allard,  55  Ark.  218  (17  S.  W.  Rep.  878)." 

Sec.  909.  .  Who  may  purchase  at  a  tax  sale.  A  pub- 
lic officer  cannot  make  a  Talid  tax  sale  to  a  firm  of  which  he  is 
a  member.  Rums  v.  Edwards,  168  111.  494  (45  N.  E.  Rep. 
118).  A  lessee  who  has  agreed  in  his  lease  to  redeem  the 
premises  from  a  prior  tax  sale  cannot  purchase  such  tax  title 
and  assert  it  against  his  landlord .  Lychrook  v.  Hall,  78  Miss. 
509  (19  So.  Rep.  848).  One  who  has  accepted  a  devise  to  him 
for  life  following  the  term  of  another  life  tenant  cannot,  during 
the  existence  of  the  preceding  life  estate,  purchase  the  prop- 
erty at  a  tax  sale  and  assert  such  tax  title  against  a  remainder- 
man. Defreese  v.  Lake,  109  Mich.  415  (67  N.  W.  Rep.  505 ; 
82  L.  R.  A.  744).  One  who  is  under  any  legal  or  moral  obli- 
gation to  pay  taxes  on  land  cannot,  by  neglecting  to  pay  the 
same,  and  allowing  the  land  to  be  sold  in  consequence  of  such 
neglect,  add  to  or  strengthen  his  title,  either  by  purchasing  at 
the  sale  himself,  or  suffer  a  stranger  to  buy  and  then  purchase 
from  him.  Such  a  purchase  merely  operates  as  a  payment  of 
taxes,  and  a  redemption  of  land  for  the  years  for  which  it  is 
sold.  State  v.  Eddy,  41  W.  Va.  95  (28  S.  E.  Rep.  529),  An 
owner  of  a  life  estate  in  land  cannot,  during  the  continuance 
of  such  estate,  acquire  an  adverse  title  to  the  real  estate  as 
against  the  owners  of  the  reversion  by  purchasing  the  same  at 
a  sale  thereof,  made  for  delinquent  taxes,  which  it  was  his 
duty  to  pay.  Menger  v.  Carruthers,  8  Kan.  App.  75  (44 
Pac.  Rep.  1096).  One  who  guarantees  the  payment  of  a  notft 
and  mortgage  cannot  obtain  a  lien  upon  the  mortgaged  prem- 
ises, as  against  the  holder  of  the  note  and  mortgage,  by  pur- 
chasing the  real  estate  at  a  tax  sale.  Howard  Inv.  Co,  v.  Ben- 
ton Land  Co.,  5  Kan.  App.  784  (46  Pac.  Rep.  989).  A 
mortgagor  cannot,  as  against  the  mortgagee,  acquire  a  tax 
title  to  the  mortgaged  premises  through  a  breach  of  his  own 
covenant  to  pay  the  taxes ;  and  in  that  respect  his  grantee  occu- 
pies no  better  position  nor  will  such  a  grantee  be  permit- 
ted to  perfect  an  inchoate  tax  title  held  by  him  at  the  time  he 
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acquired  title  from  the  mortgagor,  Washington  Loan  db  T. 
Co.  V.  McKenzie,  64  Minn.  273  (66  N.  W.  Rep.  976).  An 
owner  of  the  surface  estate  in  lands  may  purchase  the  whole 
estate  therein  at  a  tax  sale  of  the  same  made  for  taxes  which 
were  assessed  before-the  severance  of  the  title  to  the  surface 
from  that  to  the  minerals  and  for  the  payment  of  which  he 
was  not  personally  liable.  Powell  v.  Lantzy^  178  Pa.  548  (84 
Atl.  Rep.  450).  Lands  which  remain  unsold  cannot  be  pur- 
chased by  the  county  under  Mills'  Ann.  Colo.  Stat.,  §  8888, 
unless  they  are  offered  for  sale  to  private  bidders  from  day  to 
day  until  the  sale  is  concluded.  Charlton  v.  Toomey^  Colo. 

App.  (43  Pac.  Rep.  454) ;    Charlton  v.  Kelly ^        Colo. 

App.  (48  Pac.  Rep.  455).      Wash.  Laws,  1888,  p.  150,  § 

9,  applied— city  charter  of  Whatcom — ^power  of  such  city  to 
purchase  at  tax  sale.  Potter  v.  Blacky  15  Wash.  186  (45  Pac. 
Rep.  787).  S.  &  B.  Ann.  Wis.  Stat.,  §  1148;  Laws  1881,  ch. 
268,  construed  and  applied — validity  of  purchase  by  county 
treasurer.  Gilbert  v.  Dutruit,  91  Wis.  661  (65  N.  W.  Rep. 
511). 

Sec.  910.  Title  and  rights  of  a  purchaser  at  a  tax 
sale.  A  purchaser  at  a  tax  sale  acquires  only  such  title  as 
the  delinquent  had  and  he  holds  the  land  subject  to  liens  hav- 
ing priority  over  the  tax  for  which  it  was  sold.  Cardwellv. 
Crumley,  Tenn.  (35  S.  W.   Rep.  767).      Where  a 

purchaser  at  a  tax  sale  complies  with  his  bid  and  is,  under  the 
statute  (19  S.  C.  Stat,  at  Large,  p.  868,  §  2),  entitled  to  a 
deed  he  may  compel  its  execution  to  him  by  a  mandamus, 
although  subsequent  to  the  sale  a  mortgagee  of  the  premises 
paid  the  delinquent  taxes  to  the  officer.  Gary,  J.,  dissenting. 
State  ex  reL  Harley  v.  Lancaster,  46  S.  C.  282  (24  S.  E.  Rep. 
198).  In  Indiana  the  purchaser  has  no  right  to  possession 
until  the  expiration  of  the  time  given  for  redemption.  Wag- 
ner  v.  Stewart,  148  Ind.  78  (42  N.  E.  Rep.  469).  The  holder 
of  a  tax  deed  is  not  precluded  from  enforcing  a  lien  for  taxes 
paid  by  him  against  the  owners  of  the  reversionary  interest  in 
the  lands  on  account  of  a  prior  judgment  to  quiet  title  ren- 
dered in  his  favor  against  the  life  tenant,  it  not  appearing  on 
what  grounds  that  action  was  based.  Watson  v.  Lecklider^ 
147  Ind.  895  (45  N.  E.  Rep.  72). 
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Sec.  Oil.     Rights  of  purchaser  at  an  invalid  tax  sale* 

While  the  holder  of  a  certificate  of  purchase  at  a  tax  sale  may 
foreclose  his  lien  when  the  tax  deed  issued  pursuant  thereto  is 
invalid  by  reason  of  an  irregularity  in  the  proceedings  leading 
up  to  such  sale,  this  rule  cannot  be  invoked  when,  in  his  peti- 
tion, such  purchaser  alleges  that  the  officer  making  the  sale  to 
him  acted  without  authority  of  law  and  without  any  jurisdic- 
tion in  the  premises.     Lcdwich,  v.  Connelly  48  Neb.  172  (66 
N.  W.  Rep.  1108).     Wis.  Rev.  Stat.,  §   1184,  giving  the 
holder  of  a  certificate  issued  on  an  ^* invalid"  tax  sale,  the 
right  to  have  the  money  he  has  paid  therefor  refunded  to  him 
by  the  court,  applies  not  only  to  tax  sales  which  are  void  for 
reasons  affecting  the  ground  work  of  the  tax,  but  also  to  sales 
which  can  only  be  defeated   by  the  landowner  paying  the 
money  which  the  certificate  cost  with  a  high  rate  of  interest. 
Pier  V.  Oneida    Co.,  98   Wis.  468   (67  N.   W.   Rep.  702). 
The  power  of  the  court  under  this  statute  is  confined   to 
refunding  money  paid  for  certificates  that  are  invalid,  and 
where  the  holder  of  a  valid  certificate  erroneously  believing  it 
to  be  invalid  applied  for  refundment  of  the  money  paid,  which 
he  accepted,  but  subsequently  upon  discovery  of  bis  mistake 
returned  the  same  to  the  proper  officer,  be  is  not  estopped  from 
completing  his  title  under  his  certificate,  the  owner  being 
in  no  wise  prejudiced  by   such  acts.     Edwards  v.  Upham, 
98  Wis.  455  (67  N.  W.  Rep.  728).     Mass.  Stat.,  1888,  ch. 
890,  §§  44,  47,  construed  and  applied — recovery  by  purchaser 
of  price  upon  failure  of  title.     Lynde  v.    City  of  Maiden^ 
166  Mass.  244  (44  N.  E.  Rep.  227).     Where  a  tax  deed  is 
invalid  because  no  seal  of  the  officer  executing  it  is  attached 
thereto,  or  because  the  statute  authorizes  no  such  seal,  the 
holder  thereof  is  entitled  to  reimbursement  for  the  amount  of 
such  taxes  as  he  has  paid  upon  his  purchase,  and  subsequent 
taxes  properly  paid,  and  in  respect  thereto  to  be  subrogated  to 
the  rights  of  the  public  as  to  the  liens  of  such  taxes  and  interest. 
Frank  v.  Scoville,  48  Neb.  169  (66  N.  W.  Rep.  1118).    As  to 
the  rights  of  a  purchaser  at  a  tax  sale  in  Louisiana  in  case  of 
failure  of  title,  see  Walsk  v.  Harang^  48  La.  984  (20  So,  Rep. 
202)*     The  right  of  a  purchaser  at  a  tax  sale  to  recover  the 
purchase  price  with  penalty  and  interest,  upon  failure  of  the 
tax  title,  is  not  defeated  by  the  failure  of  the  officer  toauthen- 
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ticate  by. seal  the  assessor's  book,  as  required  by  2  Wag.  Mo. 
Stat.,  ch.  118,  §  65.  Taft  v.  McCullock,  185  Mo.  588  (87  S. 
W.  Rep,  499).  A  city  having  power  to  regulate  the  collec- 
tion and  assessment  of  taxes,  may  by  ordinance  provide  for 
the  refundment  of  the  purchase  price  to  those  who  in  the 
future  purchase  at  illegal  tax  sales,  but  it  has  not  power  to 
extend  such  an  ordinance  to  sales  made  before  its  passage. 
Phelps  V.  Tacoma,  15  Wash.  867  (46  Pac.  Rep.  400).  In  an 
action  by  a  purchaser  to  enforce  a  tax  lien,  costs,  penalty  and 
interest  occasioned  by  a  void  tax  sale  cannot  be  charged 
against  the  land.  Texarkana  Water  Co,  v.  State^  62  Ark, 
188  (85  S.  W.  Rep.  788).  Citing,  Shaw  v.  Peckett,  26  Vt. 
482;  Cave  v.  City  of  Houston^  65  Tex.  619;  Coo  ley,  Tax'n 
(2d  Ed.),  17 ;  Black,  Tax  Titles,  §  151. 

Sec.  912.  Tender  and  payments  required  of  on< 
recovering  land  from  tbe  holder  of  an  invalid  tax  title 
Hill's  Ann.  Or.  Laws,  §  2828,  which  requires  the  defendant 
or  party  claiming  to  be  the  owner  of  land  which  is  sought  to 
be  recovered  by  another  claiming  under  a  tax  title,  to  tender 
with  his  answer  the  amount  for  which  the  land  was  sold  and 
subsequent  taxes  paid  by  the  purchaser,  with  interest,  for  the 
benefit  of  the  plaintiff  in  case  his  tax  title  shall  fail,  is  held  to 
have  no  application  where  the  tax  deed  under  which  \  he 
plaintifiF  claims  is  so  deficient  in  the  description  of  the  land  as 
to  render  it  void,  yory  v.  Palace  Dry  Goods  db  Shoe  Co,^  80 
Or.  196  (46  Pac.  Rep.  786).  The  court  say:  "  It  is  not  in 
every  instance  where  the  tax  title  fails  that  the  land  owner  is 
required  to  tender  the  taxes  paid  by  the  purchaser  before  he 
is  entitled  to  recover  as  against  the  tax  deed.  If  the  tax  itself 
were  vicious,  or  such  that  the  legislature  could  not  lawfully 
impose  upon  the  person  or  property,  the  tender  could  not  be 
required,  as  it  would  result  in  a  lawless  exaction,  which  the 
state  would  be  without  power  to  compel,  either  directly  or 
indirectly.  Cooley,  Tax'n,  551,  552  ;  Hart  v.  Henderson^  17 
Mich.  218;  Sinclair  v.  Learned,  51  Mich.  885  (lt5  N.  W. 
Rep.  672) ;  Powers  v.  Larahee,  2  N.  Dak.  141  (49  N.  W. 
Rep.  724)  ;  Black,  Tax  Titles,  §  488 ;  West  v.  Cameron,  89 
Kan.  788  (18  Pac.  Rep.  894).     And  it  seems  that  where  the 
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description  is  so  vague  and  indefinite  as  not  to  be  the  means 
of  describing  any  lands,  and  therefore  insufficient  for  the  pur- 
poses of  assessment,  and  the  deed  is  without  efficacy  for  the 
same  reason,  the  county  acquires  no  interest  in  the  land  by 
virtue  of  the  assessment,  and  hence  cannot  create  or  transfer  a 
lien  to  the  purchaser  for  the  taxes  for  which  the  land  is  sold  by 
a  deed  which  is  ineffectual  in  itself  to  identify  such  land.  The 
doctrine  of  caveat  emptor  applies  to  such  a  purchaser  and  he 
acquires  nothing  because  the  county  conveys  nothing  by  its 
deed.  The  very  corpus  involved  in  the  transaction  is  not 
identified  for  any  purpose.  So,  it  cannot  be  said  that  the 
county,  through  the  instrumentality  of  the  assessment,  sale 
and  deed,  has  transferred  to  or  created  a  lien  for  the  taxes 
paid  in  favor  of  the  purchaser.  The  case  contemplated  by 
the  statute  is  analogous  to  the  equitable  transfer  of  a  mort- 
gage security  to  the  purchaser  at  a  void  judicial  sale,  under  an 
invalid  foreclosure  proceeding,  or  the  subrogation  of  the  pur- 
chaser to  the  rights  of  the  lienholder.  But,  if  the  lien  is  void 
in  the  first  instance — that  is  to  say,  if  the  property  is  so 
imperfectly  described  as  to  give  no  lien, — the  void  judicial 
sale  is  without  potency  for  the  equitable  transfer  of  a  lien  to 
the  purchaser,  because  none  ever  existed,  and  the  proceeding 
cannot  create  one.  In  support  of  these  views,  see  Roberts  v. 
Deeds,  57  la.  820  (10  N.  W.  Rep.  740) ;  Early  v.  WJiilting- 
ham,  43  Iowa,  162,  and  Powers  v.  Larabee,  2  N.  Dak.  141 
(49  N.  W.  Rep.  724)."  Under  Kan.  Gen.  Stat.  (1889),  par. 
6996,  '*  if  the  holder  of  a  tax  deed  *  •  *  be  defeated  in 
an  action  by  or  against  him  for  the  recovery  of  lands  sold, 
the  successful  claimant  shall  be  adjudged  to  pay  to  the  holder 
of  the  tax  deed  the  full  amount  of  all  taxes  paid  on  such  lands, 
with  interest  and  costs  as  allowed  by  law  up  to  the  date  of 
said  tax  deed,  including  the  cost  of  such  deed  and  the  record- 
ing of  the  same,  with  interest  on  such  amount  at  the  rate  of 
20  per  cent,  per  annum,"  and  in  such  action  it  is  not  proper 
for  the  court  to  inquire  into  the  correctness  of  the  assessed 
valuation  of  the  land,  for  the  purpose  of  showing  the  amount 
of  taxes  justly  chargeable  thereon,  and  to  reduce  the  amount 
of  taxes  recoverable  by  the  holder  of  the  invalid  tax  deed. 
J^ooge  V.  Ritchie^  2  Kan.  App.  714  (48  Pac.  Rep.  1144). 
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Sec.  913.  Irregularities  which  avoid  or  invalidate 
tax  sales.  A  tax  sale  of  property  for  taxes  which  have  been 
paid  is  null  and  void.  Brown  v.  Pontchartrain  Land  Co.y 
48  La.  1188  (20  So.  Rep.  711).  Where  illegal  sums  are  pur- 
posely included  within  the  amount  for  which  the  land  was 
sold,  and  the  sale  includes  such  illegal  sums,  it  is  void.  Trues^ 
dellv.  Peck,  2  Kan.  App.  588  (48  Pac.  Rep.  990).  A  tax 
deed  based  upon  a  judgment  for  taxes  which  includes  excess- 
ive costs  is  invalid.  Fuller  v.  Shcdd,  161  111.  462  (44  N.  E. 
Rep.  286;  52  Am.  St.  Rep.  880;  88  L.  R.  A.  146).  In 
Arkansas  it  is  held  that  a  tax  sale  for  a  sum  including  25 
cents  illegal  costs  is  void.  Salinger  v.  Gunn,  61  Ark.  414 
(88  S.  W.  Rep.  959).  A  sale  based  upon  an  insufficient 
description  of  property  in  a  tax  proceeding  is  void.  Tex- 
arkana  Water  Co.  v.  State,  62  Ark.  188  (35  S.  W.  Rep.  788). 
An  unauthorized  resale  of  lands  previously  sold  for  taxes  and 
purchased  by  the  state,  is  void.  See  opinion  for  construction 
of  local  statutes.  Totten  v.  Nighbert,  41  W.  Va.  800  (24  S. 
E.  Rep.  627).  A  failure  to  comply  with  a  statute  (N.  H. 
Gen.  Laws,  ch.  59,  §§  1,8)  requiring  both  the  list  of  taxes 
assessed  upon  nonresident  lands  and  the  collector's  advertise- 
ment of  the  lands  for  sale  to  state  ^'  the  amount  of  taxes 
assessed  thereon,"  renders  the  sale  void.  Derry  Nat,  Bank  v. 
Griffin,         N.  H.  (84  Atl.  Rep.  740) .     A  tax  sale  made 

under  Ala.  Acts  1868,  p.  297,  of  several  pieces  of  property  en 
masse,  which  were  not  valued  separately,  and  the  advertisement 
of  the  sale  did  not  state  the  amount  of  taxes  due,  is  void. 
National  Bank  v.  Baker  Hill  Iron  Co.,  108  Ala.  685  (19  So. 
Rep.  47).  Construing  and  applying  Kansas  Gen.  Stats.  1889, 
par.  6957,  it  is  held  that  a  tax  deed  including  a  fee  for  printing 
the  sale  notice  is  voidable  if  the  printer's  affidavit  of  publication 
is  not  transmitted  to  the  county  treasurer  within  14  days  after 
the  last  publication,  although  it  was  transmitted  to  and  filed  in 
the  office  of  the  county  clerk  within  that  time.  Douglass  v. 
Walker,  57  Kan.  App.  828  (46  Pac.  Rep.  818).  Where  the 
description  of  the  land  to  be  sold  in  the  notice  of  sale  is  so 
indefinite  that  it  is  impossible  to  determine  what  land  is  meant 
the  sale  will  be  set  aside.  Richardson  v.  Simpson,  82  Md. 
155(88Atl.  Rep.  457). 
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Sec.  914.  Setting  aside  tax  sales  —  Practice  —  Rea- 
sons insufficient.  Construing  la.  Code,  §  897,  which  pro- 
vides  that  ^^  no  person  shall  be  permitted  to  question  the  title 
acquired  by  a  treasurer's  deed  without  first  showing  that  he 
or  the  person  under  whom  he  claims  title,  had  title  to  the 
property  at  the  time  of  the  sale,  or  that  the  title  was  obtained 
from  the  United  States  or  from  this  state  after  the  sale,"  it  is 
held  that  one  assailing  a  tax  deed  may  show  that  he  had  title 
by  adverse  possession.  Shelley  v.  Smithy  97  la.  259  (66  N. 
W.  Rep.  172) .  An  attack  upon  a  tax  sale  upon  the  ground 
of  want  of  notice  will  not  be  sustained  after  a  long  lapse  of 
time  where  the  tax  deed  recites  the  giving  of  due  notice. 
Pickett  V.  Southern  Athletic  Club,  47  La.  1605  (18  So.  Rep. 
684) .  A  tax  sale  is  not  rendered  invalid  by  reason  of  the 
property  being  sold  for  an  amount  in  excess  of  the  amount 
due,  where  the  statute  provides  a  means  by  which  the  excess 
may  be  paid  to  the  owner.  Shattuck  v.  Smith,  6  N.  Dak.  56 
(69  N.  W.  Rep.  5).  Where  a  trustee  holding  the  legal  title 
to  land,  returned  it  for  taxation  for  a  particular  year,  in  his 
own  name,  making  no  other  tax  return  for  that  year,  a  sale 
for  the  taxes  so  assessed  will  pass  the  title  as  against  his  cestui 
que  trust  although  the  poll  tax  of  the  trustee  was  included  in 
the  tax  execution,  the  sale  being  otherwise  regular.  Barnes 
V.  Lewis,  98  Ga.  558  (25  S.  E.  Rep.  589). 

Sec.  916.  Redemption  from  tax  sales.  Where  one 
has  an  interest  as  owner  in  real  estate  his  purchase  of  a  cer. 
tificate  of  a  tax  sale  thereof  will  be  treated  as  a  redemption 
and  he  can  not  by  an  assignment  of  such  certificate  to  another, 
clothe  him  with  a  title  which  can  be  asserted  against  the 
grantee  of  such  purchaser.  Prizer  v.  Taylor,  8  Kan.  App. 
690  (44  Pac.  Rep.  902).  A  suit  by  an  infant,  upon  his  attain- 
ing majority,  to  redeem  from  a  tax  sale,  is  not  an  "  action  for 
the  recovery  of  any  lands  or  for  possession  thereof"  within 
the  meaning  of  Sand,  and  H.  Ark.  Dig.,  §  2595,  which 
requires  the  plaintiff  in  such  an  action  to  show  tender  to  the 
purchaser  of  the  amount  of  taxes  paid  and  value  of  improve- 
ments. Burgett  V.  McCray,  61  Ark.  456  (88  S.  W.  Rep. 
689).  The  revenue  laws  of  Indiana  do  not  make  any  pro- 
vision for  the  redemption  of  lands  sold  on  the  foreclosure  of  a 
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tax  lien.  State  ex  rcL  Hall  v.  McGill,  15  Ind.  App.  289  (48 
N.  E.  Rep.  1016).  Under  Ind.  Rev.  Stat.,  1894,  §  8611,  an 
insane  person  may  redeem  from  a  tax  sale  of  his  land  within 
two  years  after  the  expiration  of  such  disability.  Wagner  v. 
Stewart,  143  Ind.  78  (42  N.  E.  Rep.  469).  Ky.  Gen.  Stat., 
ch.  92,  Art.  9,  §  21,  construed  and  applied — redemption  by 
married  women  in  five  years.  Anderson  v.  Batson,  Ky. 
(87  S.  W.  Rep.  84).  A  mortgagor  after  foreclosure 
cannot  redeem  as  **  the  owner  of  the  land  "  under  Mass.  Pub. 
Stat.,  ch.  12,  §  49,  Da  Silva  v.  Turner,  166  Mass.  407  (44  N. 
E.  Rep.  582). 

Sec.  916.  Notice  of  expiration  of  time  for  redemp- 
tion. The  provision  of  la.  Code,  §  894,  requiring  service  of 
notice  of  the  expiration  of  the  time  for  redemption  upon  the 
person  in  possession  of  the  land  and  the  person  in  whose  name 
it  is  assessed,  is  absolute,  and  a  failure  to  observe  it  will  afford 
ground  for  setting  aside  the  tax  deed.  One  who  has  not  com- 
plied with  this  statute  cannot  claim  the  benefit  of  a  statute  of 
limitations  for  the  protection  of  tax  titles.  la.  Code,  §  902^ 
applied.  Shelley  v.  Smith,  97  la.  259  (66  N.  W.  Rep.  172). 
Particular  facts  held  to  show  such  possession  of  land  as  entitle 
one  to  the  notice  provided  for  by  la.  Code,  §  894.  Shelley  v. 
Smith,  97  la.  259  (66  N.  W.  Rep.  172).  Where  the  name  of 
the  owner  is  marked  ''Unknown"  in  the  assessment  list,  a 
notice  of  the  expiration  of  the  time  of  redemption,  addressed 
to  *'  Unknown,"  is  sufiicient.  Hoyt  v.  Clark,  64  Minn.  189 
(66  N.  W.  Rep.  262).  Publication  of  a  notice  on  a  nonresi- 
dent is  properly  addressed  in  the  name  of  the  person  to  whom 
the  lands  are  assessed,  as  it  appears  on  the  tax  duplicate. 
American  Bxch.  Nat.  Bank  v.  Crooks,  97  la.  244  (66  N.  W. 
Rep.  168). 

Sec.  017.     Tax  deeds.     Where  the  recitals  in  a  tax  deed 
show  that  the  requirements  of  the  statute  regulating  tax  sales 
have   not   been  complied   with,  it   is  invalid.      Charlton  v. 
Toomey,        Colo.   App.  (43   Pac.    Rep.    454).     A  tax 

deed  which  describes  the  land  sought  to  be  conveyed  as  a 
fractional  part  of  a  certain  lot  in  a  certain  block,  without 
designating  any  part  of  its  boundaries,  is  invalid.     Hill's  Ann. 
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Ore.  Laws,  §§  2770,  2773,  applied.  Joryy.  Palace  Dry  Goods 
£  Shoe  Co.,  80  Ore.  196  (46  Pac.  Rep.  786).  Failure  to  serve 
upon  the  owner  the  statutory  notice  of  an  application  for  a 
tax  deed  renders  it  void.  Towne  v.  Salentine,  92  Wis.  404 
(66  N.  W.  Rep.  895).  In  Nebraska  a  county  treasurer's  tax 
deed  is  invalid  either  with  or  without  a  seal.  Prank  v.  Sco- 
ville,  48  Neb.  169  (66  N.  W.  Rep.  1118).  See  Vol.  IV,  §  816. 
The  issuance  of  a  tax  deed  cjinnot  be  prevented  for  the  reason 
that  the  tax  sale  was  made  in  violation  of  an  injunction 
prohibiting  it  unless  it  appear  that  such  injunction  was  in 
existence  at  the  time  of  the  sale.  Monell  v.  Irey^  47  Neb.. 218 
(66  N.  W.  Rep.  289).  Under  the  revenue  laws  of  Mo.  1872 
a  purchaser  at  a  sale  for  delinquent  taxes  did  not  acquire  any 
title  until  delivery  of  the  tax  deed  to  him,  and  one  who  holds 
merely  a  certificate  of  purchase  was  not  a  necessary  party  to 
an  action  to  collect  subsequent  taxes  under  a  statute  requiring 
the  suit  to  be  brought  against  "  the  owner  of  the  property." 
Hilton  v.  Smith,  184  Mo.  499  (83  S.  W.  Rep.  464).  Con- 
struing  and  applying  Fla.  Laws  1888,  ch.  8418,  which  provides 
for  the  assignment  of  the  certificate  of  a  tax  sale  by  endorse- 
ment thereon  and  that  a  tax  deed  may  be  issued  to  one  hold- 
ing as  an  assignee,  the  deed  reciting  the  transfer  of  the  certifi- 
cate of  purchase,  it  is  held  that  where  the  endorsement  on  a 
tax  sale  certificate  is  not  an  assignment  thereof  but  amounts 
to  the  conveyance  of  the  land  described  in  the  certificate,  a 
tax  deed  issued  to  one  claiming  under  such  endorsement  is 
invalid.  Sanders  v.  Ransom,  87  Fla.  457  (20  So.  Rep.  530). 
Under  this  statute  it  is  held  that  a  deed  made  in  such  a  case 
which  contains  no  recital  showing  that  the  grantee  has  become 
the  assignee  of  the  purchaser,  is  void.  Ropes  v.  Kemps,  88 
Fla.  233  (20  So.  Rep.  992) .  Miss.  Code,  1892,  §  8776,  applied 
— parol  evidence  to  apply  the  description  of  land  in  a  tax 
deed.  Mixon  v.  Clcvengcr,  74  Miss.  67  (20  So.  Rep.  148). 
Miss.  Code,  1857,  pp.  80,  81,  applied — ^acknowledgment  and 
recording  of  tax  deed  to  the  state.  Edmondson  v.  Granberry^ 
73  Miss.  728  (19  So.  Rep.  676).  Mo.  Rev.  Stat.  1889,  §  7698, 
construed  and  applied — filing  of  tax  deed  as  claim  of  title. 
Vastine  v.  Laclede  Land  d Imp.  Co.,  185  Mo.  145  (86  S.  W. 
Rep.  874). 


759  EPITOME    OF    CASES.  §  913 

Sec.  918.  Tax  deeds — Conclusiveness  of  as  evidence 
of  title — Constitutionality  of  statutes.  Tlie  force  and  effect 
of  a  tax  deed  is  to  be  determined  by  the  statute  in  force  at  the 
time  of  its  execution  ;  and  a  change  in  the  law  upon  this  sub- 
ject after  one  has  purchased  at  a  tax  sale  and  before  he  has 
acquired  his  deed  does  not  impair  the  obligation  of  the  con- 
tract between  the  state  and  the  purchaser.  Deady  &  Lane's 
Ore.  Code,  pp.  767,  768,  §  90,  and  Hills'  Ann.  Ore.  Laws,  § 
2828,  applied.  Harris  v.  Harsch,  29  Ore.  562  (46  Pac.  Rep. 
141).  Under  la.  Code,  §  888,  a  statement  in  a  tax  deed  of 
the  fact  of  the  assignment  of  the  certificate  of  purchase  is 
made  *'  presumptive  evidence  of  such  assignment."  American 
Exch.  Nat.  Bank  v.  Crooks,  97  la.  244  (66  N.  W.  Rep.  168). 
Under  Ind.  Rev.  Stat.  1894,  §  8624,  providing  that  a  tax 
*' deed  shall  be /r/zwayac/^  evidence  of  the  regularity  of  the 
sale  of  the  premises  described  in  the  deed,  and  of  the  regular- 
ity of  all  prior  proceedings,  and  prima  facie  evidence  of  a 
good  and  valid  title  in  fee  simple  in  the  grantee  of  said  deed," 
it  is  held  that  in  an  action  of  ejectment  brought  by  the  holder  of 
a  tax  deed  he  is  not  required  to  prove  that  the  delinquent 
owner  had  no  personal  property  subject  to  sale.  Richard  v. 
Carrie,  145  Ind.  49  (48  N.  E.  Rep.  949).  Miss.  Code,  1880, 
§  526,  applied — conclusiveness  of  tax  deed.  Mixon  v.  Clev- 
enger,  74  Miss.  67  (20  So.  Rep.  148).  North  Carolina  Acts 
1895,  ch.  119,  §  66 ;  Acts  1887,  chap.  137,  §  74,  providing  that 
tax  deeds  shall  be  prima  facie  evidence  of  title  which  can  only 
be  defeated  by  showing  that  the  property  conveyed  was  not 
subject  to  taxation,  or  that  the  taxes  were  paid,  and  prohibit- 
ing persons  from  questioning  the  title  conveyed  thereby 
*'  without  first  showing  that  he  or  the  person  under  whom  he 
claims  title  had  title  to  the  property  at  the  time  of  the  sale, 
and  that  all  taxes  due  upon  the  property  have  been  paid  by 
such  person  or  the  persons  under  whom  he  claims  title  as 
aforesaid,"  is  constitutional ;  and  such  a  deed  is  sufficient  proof 
of  title  to  entitle  the  holder  thereof  to  maintain  ejectment  in 
the  absence  of  any  evidence  of  title  in  the  defendant.  Moore 
v.  Byrd,  118  N.  C.  088  (23  S.  E.  Rep.  968).  This  case  is  fol- 
lowed in  the  case  of  Peebles  v.  Taylor,  118  N.  C.  165  (24  S. 
E.  Rep.  797). 

A  statute  (Md.  Acts,  1890,  ch.  566,  g  54)  making  a  court's 
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order  of  ratification  of  a  tax  sale  conclusive  as  to  the  regu- 
larity of  the  previous  proceedings  and  sale,  except  in  cases  of 
fraud  and  collusion  between  the  officer  and  the  purchaser,  is 
unconstitutional.  Baumgardner  v.  Powler^  82  Md.  681  (84 
Atl.  Rep.  537).  The  court  say:  '*  It  is  competent  for  the 
legislature  to  declare  that  a  tax  deed  shall  be  prima  facie  evi- 
dence, not  only  of  the  regularity  of  the  sale,  but  of  all  prior 
proceedings  and  of  title  in  the  purchaser ;  but  the  legislature 
cannot  deprive  one  of  his  property  by  making  his  adversary's 
claim  to  it,  whatever  that  claim  may  be,  conclusive  of  its  own 
validity,  and  it  cannot,  therefore,  make  the  tax  deed  conclu- 
sive evidence  of  the  holder's  title  to  the  land.  And  Mr. 
Cooley,  in  treating  the  subject  in  his  work  on  Taxation,  says : 
'  That  a  tax  deed  can  be  made  conclusive  evidence  of  title  in 
the  grantee  is  more  than  doubtful.  The  attempt  is  a  plain 
violation  of  the  great  principle  of  the  Magna  Charta,  which  has 
been  incorporated  in  our  bill  of  rights,  and,  if  successful,  would 
in  many  cases  deprive  the  citizen  of  his  property  by  proceed- 
ings absolutely  without  warrant  of  law  or  of  justice.  It  is  not 
in  the  power  of  any  American  legislature  to  deprive  one  of  his 
property  by  making  his  adversary's  claim  to  it,  whatever  that 
claim  may  be,  conclusive  of  its  own  validity.  It  cannot, 
therefore,  make  the  tax  deed  conclusive  evidence  of  the  hold- 
er's title  to  the  land,  or  of  the  jurisdictional  facts  which  would 
make  out  title.  But  the  legislature  might  doubtless  make  the 
deed  conclusive  evidence  of  everything  except  the  essentials.' 
Cooley,  Tax'n,  521." 

Sec.  919.  Judicial  proceedings  to  collect  taxes.  A 
statute  (Minn.  Laws  1893,  ch.  150)  which  undertakes  to 
authorize  judicial  proceedings  to  collect  taxes,  the  lien  for 
which  has  become  extinguished,  is  unconstitutional.  Kipp  v. 
Elwell,  65  Minn.  525  (68  N.  W.  Rep.  105 ;  88  L.  R.  A.  485). 
A  personal  judgment  cannot  be  rendered  against  one  for  taxes 
against  whom  no  assessment  has  been  made.  East  Tennessee 
V,  <&  G.  Ry.  Co,  V.  Alayor  of  Morristown^  Tenn. 
(85  S.  W.  Rep.  771).  In  California  it  is  held  that  an  action 
to  recover  a  personal  judgment  for  taxes  and  to  enforce  a  tax 
lien  on  land  is  an  action  ^*  upon  a  liability  by  a  statute,"  and 
the  limitations  governing  such  actions  apply  to  it,  although  the 
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statute  j^ves  taxes  the  effect  of  a  judgment.  Cal.  Code,  Civ. 
Pro.,  §  838,  subd.  1 ;  Pol.  Code,  §  8716,  applied.  San  Diego 
V.  Higginsy  115  Cal.  170  (46  Pac.  Rep.  928).  Property  in 
the  hands  of  a  receiver  cannot  be  seized  under  an  execution 
for  delinquent  taxes.  Cleveland  v.  McCravy^  46  S.  C.  252 
(24  S.  E.  Rep.  175).  In  the  absence  of  some  evidence  show- 
ing similarity  of  pronunciation  of  the  names  *'  Leane  "  and 
**  Lane,"  they  are  not  idem  sonans  and  a  tax  sale  under  a 
judgment  against  '*  Lane  "  will  not  pass  title  to  the  land  of 
**  Leane."  Barclay,  J.,  dissenting.  Geer  v.  Missouri  Lum» 
d:  Min.  Co,,  134  Mo.  85  (34  S.  W.  Rep.  1099;  56  Am.  St. 
Rep.  489).  A  tax  judgment  cannot  be  impeached  collaterally 
by  showing  that  entries  made  therein  were  made  after  the 
rendition  of  the  judgment.  Gribble  v.  Livermore,  64  Minn. 
896  (67  N.  W.  Rep.  218).  Where  a  judgment  in  proceed- 
ings  to  enforce  taxes  on  real  estate  is  in  the  form  required  by 
statute,  the  same  "presumption  in  favor  of  its  regularity  and 
validity  exists  as  in  respect  to  judgments  in  civil  actions,  but 
such  presumption  is  not  conclusive.  It  may  be  shown,  by 
evidence  dehors  the  record,  that  the  court  had  not  jurisdiction 
to  render  the  judgment ;  as,  for  example,  by  showing  that  the 
delinquent  list  was  not  in  fact  published ;  but  the  presumption 
in  favor  of  the  validity  of  the  judgment  is  not  overcome  by 
the  mere  fact  that  no  affidavit  of  publication  has  been  filed. 
Bennett  v.  Blatz,  44  Minn.  56  (46  N.  W.  Rep.  819), 
explained  and  qualified.  Hoyt  v.  Clairk,  64  Minn.  189  (66  N. 
W.  Rep.  262).  Each  page  of  the  tax  judgment  book  was 
printed  so  that  it  might  be  filled  in  and  signed  as  a  complete 
judgment  in  itself.  There  were  no  blanks  in  the  printed  mat- 
ter at  the  top  of  the  pages  above  the  columns  provided  for 
descriptions,  etc.,  but  all  such  blanks  were  filled  in  the  print- 
ing. None  of  the  pages  were  signed  by  the  clerk,  except  the 
last  one.  It  is  held,  if  the  proper  columns  and  the  proper 
entries  therein  are  sufficiently  continuous,  all  the  pages  from 
the  first  to  the  last  one,  which  were  so  signed  by  the  clerk, 
constitute  but  one  judgment,  and  the  same  is  valid  on  its  face. 
But  it  is  held  from  the  statements  in  the  settled  case,  there  is 
sufficient  doubt  and  ambiguity  as  to  whether  such  columns 
and  the  entries  therein  were  thus  sufficiently  continuous,  that 
ihe  doubt  and  ambiguity  should  be  resolved  in  favor  of  affirm- 
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ance  of  the  order  granting  a  new  trial.  Gribble  v.  Livermore^ 
64  Minn.  896  (67  N.  W.  Rep.  213).  Mo.  Rev.  Stat.  1889,  § 
7682,  construed  and  applied — action  to  collect  delinquent 
taxes — necessary  parties.  Hilton  v.  Smithy  184  Mo.  499  (33 
S.  W.  Rep.  464).  Mich.  Sess.  Laws  1898,  Act  206,  §§  63, 
66,  construed  and  applied — publication  of  order  and  petition 
against  lands  for  delinquent  taxes.  Waldron  v.  Auditor  Gen- 
eral, 109  Mich.  231  (67  N.  W.  Rep.  136).  Mich.  Sess.  Laws 
1898,  No,  206,  applied — filing  objections  to  tax  lien — amend- 
ment. Auditor  General  v.  Chandler,  108  Mich.  569  (66  N. 
W.  Rep.  482). 

Sec.  920.  Judicial  proceedings  to  confirm  and 
enforce  tax  titles.  Where,  in  an  action  of  ejectment  by  the 
holder  of  a  tax  deed  the  court  makes  a  general  finding  estab- 
lishing the  validity  of  his  title,  it  is  not  necessary  for  the  find- 
ing to  specifically  negative  an  allegation  by  the  defendant  that 
the  taxes  were  paid  before  the  sale  of  the  property.  Cooper 
V.  Miller,  118  Cal.  288  (45  Pac.  Rep.  825).  An  action  to 
confirm  a  tax  sale  under  Ind.  Rev.  Stat.  1894,  §  8640,  cannot 
be  maintained  until  the  expiration  of  the  time  given  for 
redemption  which,  in  case  the  lands  are  those  of  an  insane 
person,  is  two  years  after  the  expiration  of  such  disability. 
Wagner  v.  Stewart,  148  Ind.  78  (42  N.  E.  Rep.  469).  Under 
the  provisions  of  Md.  Code,  Art.  81,  §  52,  the  final  ratification 
of  a  tax  collector's  sale  by  the  circuit  court  is  prima  facie  evi- 
dence of  the  regularity  of  the  antecedent  proceedings,  but  it 
has  no  greater  or  other  efficacy.  It  seems  merely  to  relieve 
the  purchaser  of  the  onus  of  proof,  and  to  cast  the  burden  of 
showing  the  illegality  of  the  proceedings  upon  the  party 
resisting  the  sale.  Richardson  v.  Simpson,  82  Md.  155  (83 
Atl.  Rep.  457).  Sand.  &  H.  Ark.  Dig.,  §  627-688,  construed 
and  applied — confirmation  of  title  under  a  sale  by  the  state  of 
lands  forfeited  for  taxes — notice— effect  of  decree.  Martin 
V.  Hawkins,  62  Ark.  898  (85  S.  W.  Rep.  1104). 

Sec.  921.  Collection  of  taxes  by  sale  of  property — 
Statute  of  limitations.  The  right  of  the  state  to  enforce  the 
collection  of  taxes  by  a  sale  of  property  is  not  '*  an  action 
upon  a  liability  created  by  statute"  within  the  meaning  of  S. 
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Dak.  Com  p.  Laws,  §  4850,  so  as  to  be  barred  in  six  years. 
Icywa  Land  Co,  v.  Douglas  Co. ,  8  S.  Dak.  491  (67  N.  W. 
Rep.  52).  The  court  say :  '*  A  tax  is  not  a  *  debt '  in  the 
ordinary  sense  in  which  that  term  is  used,  but  is  a  charge  or 
burden  imposed  upon  property  for  the  benefit  of  the  public. 
It  is  levied  upon  the  authority  of  the  state,  in  the  exercise  of 
its  sovereignty,  for  governmental  purposes,  or  for  some  object 
connected  therewith.  Hence  the  statute  of  limitations  has  no 
application  to  taxes  levied  under  the  authority  of  the  state, 
and  does  not  run  against  them.  Even  in  some  of  those  states 
where  taxes  are  collected  by  action,  the  action  is  regarded  as 
one  for  enforcing  a  public  right,  and  the  courts  hold  that  the 
statute  of  limitations  will  not  run  against  it.  Black,  Tax 
Titles,  §  164 ;  Greenwood  v.  Town  of  La  Salle,  187  111.  225 
(26  N.  E.  Rep.  1089).  In  this  state  the  payment  of  taxes  is 
enforced  by  distress  and  sale  of  the  personal  property,  or  sale 
of  the  real  property,  and  no  action  in  the  courts  is  provided 
for  or  required.  The  proceeding  is  summary  and  statutory, 
and  in  no  sense  an  action  invoking  the  exercise  of  the  judicial 
power  of  a  court.  Hence  proceedings  for  the  enforcement  of 
the  payment  of  taxes  in  this  state  do  not  come  within  the  pro- 
visions of  our  statute  of  limitations." 

Sec.  922.  Statute  of  limitations  and  tax  titles.  The 
holder  of  a  tax  title  who  fails  to  comply  with  the  statutory 
requirements  as  to  service  of  notice  of  the  expiration  of  the 
time  given  for  redemption  cannot  claim  the  benefit  of  the 
statute  of  limitations  for  the  protection  of  tax  titles.  la. 
Code,  §§  894,  902,  applied.  Shelly  v.  Smith,  97  la.  259  (66 
N.  W.  Rep.  172).  In  Louisiana  it  is  held  that  the  want  of 
notice  of  a  tax  sale,  required  by  law,  cannot  be  cured  by  pre- 
scription, yohnson  V.  Martinez,  48  La.  52  (18  So.  Rep. 
909).  The  protection  of  the  statute  of  limitations  given  by 
Miss.  Act  1888,  p.  40,  §  4,  to  the  purchasers  of  land  forfeited 
to  the  state  for  taxes  extends  only  to  so  much  of  the  land  as  is 
subjected  to  actual  possession.  Louisville,  iV.  O,  <S:  Z*.  Ry. 
Co.  V.  Burford,  73  Miss.  494  (19  So.  Rep.  584).  Applying 
2  Wag.  Mo.  Stat.,  ch.  118,  which  requires  a  purchaser  at  a  tax 
sale  to  take  and  record  his  deed  within  two  years  after  the 
expiration  of  the  time  allowed  for  redemption,  it  is  held  that 
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the  statute  of  limitations  begins  to  ran  as  to  an  action  on  such 
deed  only  from  its  date,  and  not  from  the  first  day  on  which 
it  could  have  been  demanded.  Taft  v.  Mc  Cullock^  185  Mo. 
588  (87  S.  W.  Rep.  499).  Under  S.  &  B.  Ann.  Wis.  Stat.,  § 
1210h,  an  action  to  set  aside  a  tax  sale  cannot  be  maintained 
after  the  expiration  of  a  year  from  the  date  of  the  sale  except 
where  there  is  a  want  of  authority,  ab  initio^  of  the  taxing 
officers  to  put  the  taxing  power  in  motion,  as  where  property  is 
exempt  from  taxation,  or  where  the  property  taxed  is  without 
the  taxing  district.  Pratt  v.  City  of  Milwaukee^  98  Wis. 
658  (68  N.  W.  Rep.  892).  A  statute  (la.  Code,  §  902) 
limiting  actions  to  recover  property  sold  for  taxes  cannot  be 
invoked  to  protect  a  tax  title  acquired  by  one  owning  the 
property  as  a  tenant  in  coitimon  with  others  until  the  refusal 
of  the  cotenants  to  contribute  to  the  payment  of  the  necessary 
expenses  incurred  to  obtain  the  tax  title  is  shown.  The  fail- 
ure of  part  of  the  owners  in  common  of  land  for  eighteen 
years  to  pay  their  portion  of  the  taxes  due  thereon  was  held 
insufficient  to  perfect  a  tax  title  acquired  by  another  cotenant, 
no  demand  having  been  made  upon  them  for  such  payment  and 
they  having  no  knowledge  of  their  ownership  of  such  land. 
Phillips  V.  Wilmarth,  98  la.  82  (66  N.  W.  Rep.  1058). 
Particular  defective  tax  title  held  to  be  cured  by  the  statute 
of  limitations.  Michel  v.  Stream^  48  La.  841  (19  So.  Rep. 
215). 

Sec.  923.  Miscellaneous  notes.  In  the  absence  of  a 
statute  to  that  effect  a  county  is  not  liable  to  the  landowner 
for  the  wrongful  acts  of  its  officers  in  assessing  untaxable  prop- 
erty, levying  an  illegal  tax,  and  selling  the  property  for  fail- 
ure to  pay  the  same.  Board  of  Comers  v.  Ball^  22  Colo.  125 
(43  Pac.  Rep.  1000).  A  tax  sale  relieves  the  owner  of  the 
land  from  liability  for  all  taxes  due  at  the  time  of  the  sale, 
whether  included  in  it  or  not.  Phillips  v,  Wilmarth,  98  la. 
82  (06  N.  W.  Rep.  1058).  A  decedent's  estate  is  liable  for 
taxes  on  his  land  due  at  the  time  of  his  death,  and  it  is  not 
necessary  to  file  a  claim  therefor.  la.  Acts  20th  Gen.  Assem., 
ch.  194,  applied.  Findley  v.  Taylor,  97  la.  420  (66  N.  W. 
Rep.  744).     As  to  the  validity  of  tax  titles  under  the  laws  of 
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Louisiana  see  Wickoff^ s  Heirs  v.  Miller^  48  La.  475  (19  So. 
Rep.  478)  ;  West  v.  Negrotto,  48  La.  922  (19  So.  Rep.  819)  ; 
Bilgery  v.  Land  Trust,  48  La.  890  (19  So.  Rep.  920)  ;  Hoyle 
V.  Southern  Athletic  Club,  48  La.  900  (19  So.  Rep.  924)  ; 
Hoyle  V.  Southern  Athletic  Club,  48  La.  879  (19  So.  Rep. 
987)  ;    Talle  v.  DcMonasterio,  48  La.  1282  (20  So.  Rep.  687). 

Sec.  924.  Construction  of  miscellaneous  statutes. 
Manfs.  Ark.  Dig.,  §§5768,  5769,  applied— clerk's  record  as 
evidence  of  the  amount  of  taxes,  penalty  and  costs  for  which 
land  was  sold.  Salinger  v.  Gunn,  61  Ark.  414  (88  S.  W. 
Rep.  959).  Ga.  Code  1868,  §§  869,  872,  875,  applied— tax 
execution  against  wild  land.  Waycross  Lum.  Co,  v.  Burbage, 
97  Ga.  611  (25  S.  E.  Rep.  916).  The  charge  imposed  by  la. 
Acts  25th  Gen.  Assem.  ch.  62,  §  1,  for  the  privilege  of  selling 
intoxicating  liquors  is  not  a  tax,  although  the  statute  makes  it 
a  lien  upon  all  property  "  used  or  connected  with  the  busi- 
ness," and  this  lien  has  no  priority  over  a  mortgage  existing  on 
the  property  at  the  time  it  attaches.  Smith  v.  Show,  97  la.  640 
(66  N.  W.  Rep.  893).  Applying  la.  Code,  §  888,  providing 
that  a  "  certificate  of  purchase  shall  be  assignable  by  endorse- 
ment," it  is  held  that  the  possession  of  such  certificate  indorsed 
with  the  name  of  the  person  to  whom  it  was  issued,  is  prima 
facie  evidence  of  ownership.  American  Exch,  Nat,  Bank  v. 
Crooy&j,  97  la.  244  (06  N.  W.  Rep.  168).  La.  Const.  1879, 
Art.  210;  Act  1874,  No.  105,  §  5;  Civ.  Cod,  Art.  8548;  Rev. 
Stat.,  §  2809,  applied — tax  adjudications — notice — prescription. 
Johnson  v.  Martinez,  48  La.  52  (18  So.  Rep.  909).  The 
collateral  inheritance  tax  statute  of  Maine  (Pub.  Laws  1893, 
ch.  146)  applies  only  to  the  estates  of  decedents  who  die  after 
it  took  effect.  In  re  Collateral  Inheritance  Tax,  88  Me.  587 
(34  Atl.  Rep.  580).  Md.  Acts  1896,  ch.  120,  S§  146a-146f, 
construed  and  applied — taxation  of  mortgages.  Faust  v. 
Twenty-third  German  Bldg,  Ass'n^  84  Md.  186  (85  Atl.  Rep. 
890).  Miss.  Code,  §  561,  ch.  10,  construed  and  applied — pur- 
chase by  state — subsequent  sale.  Louisville,  N.  O,  £  T. 
By.  Co.  V.  Burford,  78  Miss.  494  (19  So.  Rep.  584).  Tenn. 
Acts  1898,  ch.  89 ;  Acts  1898,  ch.  174,  construed  and  applied — 
collateral  inheritance  tax.     Bailey  v.  Drane,  96  Tenn.  16  (88 
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S.  W.  Rep.  578).   Utah  Sess.  Laws  1892,  p.  181,  §  129,  con- 
strued— sale  of  land  for  school  taxes.      Ogden  City  v.  Hamer^ 
Utah,  (42Pac.  Rep.  1118).  % 
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Sec.  925.  Creation  of  an  estate  in  common — Con- 
veyance  by  cotenant.  A  married  woman  may  be  made  a 
tenapt  in  common  of  lands  with  her  husband  by  a  conveyance 
to  her  by  his  cotenant  of  the  latter's  interest.  Tindett  v, 
Tindell,  Tenn.  (87  S.  W.   Rep.   1105).     Where  a 

tenant  of  wild  prairie  land  grants  permission  to  another  to 
enclose  and  pasture  a  part  of  the  same  they  do  not  thereby 
become  tenants  in  common  of  the  grass.  Gilland  v.  Union 
Pac.  Ry.  Co,^  Wyo.  (48  Pac.  Rep.  508).     See  opin- 

ion for  interesting  discussion  of  this  subject.  One  of  several 
cotenants  of  an  oyster  bed  cannot  as  against  his  cotenants  give 
his  lessee  an  exclusive  right  to  take  oysters  therefrom.  Mott 
V.  Underwood,  148  N.  Y.  468  (42  N.  E.  Rep.  1048;  51  Am. 
St.  Rep.  711 ;  82  L.  R.  A.  270).  A  mortgage  by  one  coten- 
ant purporting  to  embrace  the  whole  estate  is  good  as  to  his 
interest.  Wortman  v.  Vorhies^  14  Wash.  152  (44  Pac.  Rep. 
129).  Where  one  holding  a  mortgage  upon  the  undivided 
interest  of  one  of  two  tenants  in  common  to  secure  his  individ- 
ual debt  subsequently  takes  a  mortgage  from  them  both  to 
secure  their  joint  debt,  and  then  the  individual  mortgagor  who 
is  supposed  to  be  insolvent  conveys  to  such  mortgagee  his 
individual  interest  in  consideration  of  a  release  of  his  individ- 
ual mortgage  and  such  mortgagee  sells  the  same  to  another  he 
must  apply  the  surplus  realized  above  the  amount  due  on  the 
individual  mortgage,  toward  the  payment  of  the  joint  mort- 
gage debt.  Porter  v.  Muller,  112  Cal.  855  (44  Pac.  Rep. 
729). 

Sec.  926.  Trust  relations  —  Buying  in  titles,  etc. 
Where  one  of  two  cotenants,  after  obtaining  a  contract  from 
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a  third  party  for  the  purchase  of  the  entire  estate,  conceals 
such  contract  from  his  cotenant  and  obtains  from  him  a  con- 
veyance of  his  interest  for  a  sum  much  less  than  half  of  the 
amount  he  is  to  receive  for  the  "whole  estate,  he  will  be  held 
to  account  to  such  cotenant  for  one-half  of  the  amount  received 
by  him  for  the  estate.  McCutcheon  v.  Smithy  178  Pa.  101  (88 
Atl.  Rep.  881).  A  purchase  by  one  cotenant  at  a  tax  sale  of 
the  common  property  inures  to  the  benefit  of  alL  yohnson  v. 
Branch,  9  S.  Dak.  116  (68  N.  W.  Rep.  178 ;  62  Am.  St.  Rep. 
857).  In  making  such  a  purchase  a  cotenant  will  be  pre- 
sumed to  hold  the  title  acquired  in  trust  for  his  cotenants, 
until  the  presumption  is  shown  not  to  be  well  founded,  by  the 
refusal  of  the  cotenants  to  contribute  to  the  payment  of  the 
necessary  expenses  incurred  to  obtain  the  tax  title.  Phillips 
V.  Wilmarth,  98  la.  82  (66  N.  W.  Rep.  1058).  One  of  sev- 
eral heirs  who  are  entitled  to  inherit,  as  tenant  in  common, 
lands  of  a  decedent  may  purchase  such  lands  at  a  sale  thereof 
made  to  pay  decedent's  debts  and  such  purchase  does  not 
inure  to  the  benefit  of  the  other  heirs.  Aubuchon  v.  Aubuchon, 
188  Mo.  260  (84  S.  W.  Rep.  569).  A  tenant  in  common  of 
a  mining  claim  cannot  buy  in  the  title  of  a  senior  conflicting 
mining  claim  and  assert  it  against  his  cotenant,  and  this  rule 
applies  to  purchases  of  conflicting  mining  claims  made  in  pur- 
suance of  an  arrangement  between  one  cotenant  of  a  mining 
claim  with  a  third  person  whereby  all  their  mining  interests 
should  be  consolidated,  although  the  title  was  taken  in  the 
name  of  a  company  organized  by  them  for  the  promotion  of 
such  agreement.  Franklin  Mining  Co,  v.  O'Brien ^  22  Colo. 
129  (48  Pac.  Rep.  1016).  Where  an  outstanding  title  is  pur- 
chased by  a  tenant  in  common  his  cotenant  cannot  claim  the 
right  to  share  in  the  benefit  thereof  unless  within  a  reasonable 
time  he  contributes  his  share  of  the  cost  of  such  title.  Cock' 
rill  V.  Hutchinson,  185  Mo.  67  (86  S.  W.  Rep.  875).  Citing, 
Mandeville  v.  Solomon,  89  Cal.  125,  from  which  the  court 
quotes  approvingly  as  follows  :  "  Equity  does  not  deny  to  a 
tenant  in  common  the  right  to  purchase  in  an  outstanding  or 
adverse  claim  to  the  common  property.  It,  however,  deals 
with  the  tenants  after  such  a  purchase  is  made.  While  it  will 
not  permit  one  of  them  to  acquire  such  a  title  solely  for  hi£ 
own  benefit  or  to  the  absolute  exclusion  of  the  other,  it  at  the 
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same  time  exacts  of  that  other  the  exercise  of  reasonable  dili- 
gence in  making  his  election  to  participate  in  the  benefit  of 
the  new  acquisition ;  and  having,  upon  its  own  principles  of 
fair  dealing,  compelled  the  purchasing  tenant  to  allow  his 
cotenant  this  opportunity,  the  latter  will  not  be  permitted  to 
equivocate  or  trifle  with  the  position  thus  afforded  him,  or  to 
make  it  a  means  of  speculation  for  himself,  by  delaying  until 
the  rise  of  the  land,  or  some  event  yet  in  the  future,  shall 
determine  his  course.  Unless  he  make  his  election  to  partici* 
pate  within  a  reasonable  time,  and  contribute,  or  offer  to  con- 
tribute, his  ratio  of  the  consideration  actually  paid,  he  will  be 
deemed  to  have  repudiated  the  transaction  and  abandoned  its 
benefits."  A  tenant  in  common,  in  possession  of  lands,  is 
entitled  to  recover  from  his  cotenants  such  portion  of  taxes 
paid  by  him  as  inured  to  the  benefit  of  his  cotenants.  Leake 
V.  Hayes,  18  Wash.  218  (48  Pac.  Rep.  48;  52  Am.  St.  Rep. 
84). 

Sec.  927.  Ouster — Rents.  .  Ouster  may  be  proven  by 
pleadings  filed  in  a  previous  action  between  tenants  in  com- 
mon which  contain  allegations  of  title  by  adverse  possession. 
Fenton  v.  Miller,  108  Mich.  246  (65  N.  W.  Rep.  966).  In 
the  recent  case  of  Names  v.  Names,  48  Neb.  701  (67  N.  W. 
Rep.  751),  the  supreme  court  of  Nebraska  say:  ** While 
there  is  a  conflict  in  the  authorities  upon  the  proposition 
whether  a  cotenant  in  the  exclusive  possession  of  the  common 
property  is  liable  to  account  for  the  value  of  such  occupation, 
in  the  absence  of  an  agreement  to  pay  rents,  where  there  has 
been  no  denial  of  the  right  of  his  co-owner  to  enter  and  enjoy 
with  him,  the  weight  of  the  adjudications  in  this  country  sus- 
tains the  rule  that  when  a  tenant  in  common  excludes  his 
co-tenant  from  the  enjoyment  of  the  common  property,  or 
where  he  takes  possession  of  the  whole,  and  holds  the  same 
adversely,  as  owner,  he  is  liable  for  the  rents.  Valentine  v. 
Healey,  86  Hun.  259  (88  N.  Y.  Supp.  246) ;  Almy  v.  Daniels, 
15  R.  I.  812  (4  Atl.  Rep.  758)  ;  Holmes  v.  Best,  58  Vt.  547 
(5  Atl.  Rep.  885)  ;  Scantlin  v.  Allison,82  Kan.  876  (4  Pac. 
Rep.  618) ;  Minter  v.  Durham,  18  Ore.  470  (11  Pac.  Rep. 
281)  ;  Bdsall  v.  Merrill,  87  N.  J.  Eq.  114;  Gage  v.  Gage,  66 
N.  H.  282  (29  Atl.  Rep.  548 ;  28  L.  R.  A.  829)  ;  Woody.  Grif- 
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fin,  46  N.  H.  280;  Zafp  v.  Miller,  109  N,  Y.  51  (15  N.  E, 
Rep.  889)  ;  11  Am.  &  Eng.  Enc.  Law,  1099,  and  cases  cited.*' 
A  claim  by  one  cotenant  against  his  deceased  cotenant  for 
rents  received  by  him  in  excess  of  his  share  is  a  claim  against 
his  estate,  and  not  against  his  heirs.  McKneely  v.  Terry,  61 
Ark.  527  (88  S.  W.  Rep.  953).  In  a  suit  against  a  cotenant 
who  has  farmed  the  common  property  to  the  exclusion  of  the 
other  cotenants,  brought  by  them  to  recover  their  share  of  the 
profits,  he  is  entitled  to  an  allowance  for  his  services  and 
expenses  expended  in  producing  such  profits,  and  for  taxes. 
Derwing  v.  Dewing,  165  Mass.  280  (42  N.  E.  Rep.  1128). 

Sec.  928.  Injury  to  property  by  cotenant — Injunc- 
tion. Construing  and  applying  Mont.  Code  Civ.  Proc,  §  592, 
which  provides  tl^at  *'  if  any  person  shall  assume  and  exercise 
exclusive  ownership  over,  or  take  away,  destroy,  lessen  in 
value  or  otherwise  injure  or  abuse  any  property  held  in  joint 
tenancy  or  tenancy  in  common,  the  party  aggrieved  shall  have 
his  action  for  the  injury  in  the  same  manner  as  he  would  have 
if  such  joint  tenancy  or  tenancy  in  common  did  not  exist,'*  it 
is  held  that  where  one  while  conducting  mining  operations  on  a 
claim  belonging  to  him  extracts  ore  from  an  adjoining  claim 
which  he  owns  in  common  with  another,  although  in  a  proper 
manner  and  without  committing  waste,  his  co-tenant  may 
enjoin  him  from  continuing  such  extraction  of  ore.  Anaconda 
Copper  Min.  Co.  v.  Butie  £  B.  Min.  Co.,  17  Mont.  519  (48 
Pac.  Rep.  924). 


TITLE. 


EPITOME   OP  CASES. 

Sec.  920.  Good  and  marketable  title— Vendee  enti- 
tled to.  The  title  of  one  who  claims  under  a  judicial  sale  held 
under  a  special  statute,  the  validity  of  which  has  been  upheld 
by  the  courts,  will  not  be  held  insufficient  to  sustain  specific 
performance  because  of  the  possibility  that  the  court  may,  at 
some  time  in  the  future,  when  other  parties  are  before  it,  dis* 
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regard  its  own  precedent,  and  decide  the  same  question, 
depending  on  the  same  facts,  in  a  different  way.  Ebling-^. 
Dreyer,  149  N.  Y.  460  (44  N.  E.  Rep.  155).  A  court  of 
equity  will  not  compel  the  purchaser  to  take  a  title  which  is 
not  free  from  reasonable  doubt  and  which  might  in  reasonable 
probability  expose  him  to  the  hazards  of  litigation  ;  and  this  rule 
should  be  applied  with  emphasis  where  the  proposed  vendor  has 
no  record  title.  Trustees  of  Sharp  St,  Station  J/.  E.  Church  v. 
Rother,  88  Md.  289  (84  Atl.  Rep.  848) ;  Daniel  \.  Shaw,  166 
Mass.  582  (44  N.  E.  Rep.  991).  To  entitle  a  vendor  to  spe- 
cific performance  he  must  be  able  to  tender  a  marketable  title. 
A  purchaser  ought  not  to  be  compelled  to  take  property,  the 
possession  of  which  he  may  be  obliged  to  defend  by  litigation. 
He  should  have  a  title  that  will  enable  him  to  hold  his  land 
free  from  probable  claim  by  another,  and  one,  that  if  he  wishes 
to  sell  will  be  reasonably  free  from  any  doubt  which  would 
interfere  with  its  market  value.  McPherson  v.  Schade^  149 
N.  Y.  16  (43 N.  E.  Rep.  527).  Where  a  vendor  of  land,  in 
his  contract  of  sale,  obligates  himself  to  convey  **by  good 
and  sufficient  deed,"  he  does  not  discharge  his  covenant  by  the 
execution  of  a  deed  good  merely  in  point  of  form,  but,  fully  to 
comply  with  his  obligation,  he  is  bound  to  make  a  good  and 
perfect  title  to  the  land  contracted  to  be  sold,  and  to  remove 
any  existing  incumbrance,  or  to  protect  the  vendee  against  it. 
A  vendee  will  not  be  compelled  to  accept  a  conveyance  under 
an  executory  contract  until  the  vendor  exhibits  a  regularly 
deduced  title,  free  from  incumbrances,  and  apparently  suffi- 
cient to  assure  the  estate  according  to  the  contract.  Frazier 
V.  Boggs,  87  Fla.  807  (20  So.  Rep.  245). 

Sec.  930.  Good  title — Deed  defectively  witnessed. 
A  purchaser  who  is  entitled  to  a  good  title  is  not  bound  to 
accept  a  deed  executed  by  several  grantors  which  is  not 
entitled  to  be  recorded,  because  it  appears  upon  its  face  that 
its  execution  by  a  part  of  the  grantors  has  not  been  properly 
witnessed  as  required  by  the  statute,  although  it  has  been  duly 
acknowledged  by  all  of  them.  Harrass  v.  Edwards^  94  Wis. 
459  (69  N.  W.  Rep.  69).  The  court  say  :  "The  plaintiflF,  as 
a  purchaser,  could  not  be  required  to  accept  a  defective  or 
unmarketable  title.     He  has  an  undoubted  right  to  a  good 
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title;  and,  while  a  title  may  be  good,  yet,  if  there  is  reason* 
able  doubt  of  its  validity,  the  purchaser  is  not  obliged  to  take 
it,  Allen  v.  Atkinson^  21  Mich.  851 ;  Shriver  v.  Shriver^  86 
N.  Y.  675;  and  so  it  follows  that  a  title  may  be  valid,  and 
yet  not  marketable,  Reynolds  v.  Strongs  82  Hun.  202  (31  N. 
Y.  Supp.  829).  A  material  defect  in  the  title  to  land  is  such 
a  defect  as  will  cause  a  reasonable  doubt  and  just  apprehension 
in  the  mind  of  a  reasonably  prudent  and  intelligent  person, 
acting  upon  competent  legal  advice,  and  prompt  him  to  refuse 
to  take  the  deed  at  a  fair  value.  Eggers  v.  Busch^  154  111. 
604,  607  (89  N.  E.  Rep.  619,  620)  ;  Hellreigel  v.  Manning, 
97  N.  Y.  56.  If  a  doubt  exists,  so  as  to  make  it  probable  that 
the  purchaser's  right  may  be  a  matter  of  legal  investigation, 
or  if  the  title  depends  upon  facts  to  remove  it  which  can  only 
be  established  by  parol  evidence  should  the  title  be  attacked, 
he  will  not,  in  general,  be  compelled  to  complete  the  purchase, 
He  will  not  be  compelled  to  buy  a  law  suit.  Moore  v.  WilU 
tarns,  115  N.  Y.  586  (22  N.  E.  Rep.  288;  5  L.  R.  A.  654), 
In  so  far  as  the  title  depends  upon  the  execution,  attestation^ 
acknowledgment,  and  effect  of  conveyances  as  they  appeal 
upon  the  record,  they  must  be  free  from  reasonable,  doubt 
upon  their  face  as  to  their  validity,  and  must  have  been  prop- 
erly and  legally  recorded,  or  be  such  as  are  legally  entitled  to 
record.  Sheehy  y.  Miles,  98  Cal.  288  (28  Pac.  Rep.  1046)  ; 
Moore  V.  Williams  115  N.  Y.  586  (22  N.  E.  Rep.  288  ;  6  L. 
R.  A.  654) ;  McPherson  v.  Schade,  149  N.  Y.  16  (48  N.  E. 
Rep.  527)  ;  Irving  v.  Campbell,  121  N.  Y.  858  (24  N.  E. 
Rep.  821 ;  8  L.  R.  A.  620)  ;  Holly  v.  Hirsch,  185  N.  Y.  590- 
598  (82  N.  E.  Rep.  709-711) ;  Townsend  v.  Goodfellow,  40 
Minn.  812-816  (41  N.  W.  Rep.  1056,  1057;  12  Am.  St.  Rep. 
786 ;  8  L.  R.  A.  789)  ;  Fairchild  v.  Marshall,  42  Minn.  18 
(48  N.  W.  Rep.  568)." 

Sec.  931.  SufRciency  of  a  tax  title.  It  is  held  that  a 
tax  deed,  under  the  provisions  of  the  Wisconsin  Rev.  Stat.,  § 
1176,  making  it  evidence  of  the  regularity  of  all  proceedings 
in  which  it  is  issued,  which  is  fair  upon  its  face,  is  prima 
facie  a  marketable  title  which  the  vendee  is  bound  to  accept 
as  such  unless  specific  objection  is  made,  and  at  the  hearing  or 
upon  the  usual  inquiry  or  reference  as  to  the  state  of  the  title 
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it  is  found  not  free  from  reasonable  doubt.  The  doubt  must 
be  reasonable,  and  so  far  as  it  depends  upon  the  contingent 
events  and  uncertain  facts,  their  occurrence  and  existence 
must  be  fairly  probable.  Facts  must  be  known  at  the  time 
which  fairly  raise  a  reasonable  doubt  or  render  the  title  doubt- 
ful and  not  merely  a  possibility  or  conjecture  that  such  a  state 
of  facts  may  be  developed  at  some  future  time.  Gates  v. 
Parmly,  98  Wis.  294  (66  N.  W.  Rep.  258).  A  title  claimed 
to  be  derived  from  a  tax  sale  of  property  incumbered  at  the 
time  of  the  tax  sale  with  a  judicial  mortgage,  still  of  record 
against  the  owner,  will  not  be  forced  on  a  proposed  pur^ 
chaser,  under  his  agreement  to  buy,  unless  the  tax  deed  ia 
produced,  and  its  prima  facie  effect  is  unimpaired  by  testi* 
mony.     Fitzpatrick  v.  Leake^  47  La.  1648  (18  So.  Rep.  049). 

Sec.  932.  Prima  facie  proof  of  title.  In  proving  title 
where  the  name  of  the  gamtor  in  the  deed  is  the  same  as 
that  of  a  previous  grantee  of  the  premises,  and  the  premises 
conveyed  are  indentical,  the  proof  of  identity  \%  prima  facie 
sufficient  though  the  recitals  in  the  deeds  as  to  the  residence 
of  such  person  differ.  Geer  v.  Missouri  Lum,  Jt  Min.  Co. , 
184  Mo.  85  (84  S.  W.  Rep.  1099;  56  Am.  St.  Rep.  489). 
Proof  of  possession  under  claim  of  title  maks  a  prima 
facie  case  against  one  who  offers  no  evidence  of  title.  This 
prima  facie  case  is  not  overcome  by  the  fact  that  the  claimant 
in  addition  thereto  undertakes  to  prove  a  better  title  and  fails. 
Coombs  v.  Hertig,  162  111.  171  (44  N.  E.  Rep.  892). 

Sec.  933.  Slander  of  title.  An  action  for  the  slan- 
der of  title  cannot  be  maintained  unless  the  injurious  false 
statements  are  maliciously  made.  Harrison  v.  Howe^  lOft 
Mich.  476  (67  N.  W.  Rep.  527).  Citing,  Walklcy  v.  Bost^ 
wick,  49  Mich.  874  (18  N.  W.  Rep.  780)  ;  Newell  on  Defama- 
tion,  206.  In  order  to  recover  damages  for  slander  of  title,  it 
is  necessary  to  show  that  the  slanderous  statements  were  made 
maliciously,  that  they  were  untrue,  and  that  the  plaintiff  sus- 
tained pecuniary  loss  as  a  necessary  or  natural  and  proximate 
consequence  of  the  slanderous  statement.  It  is  not  necessary 
to  show  that  the  defendant  had  knowledge  of  any  proposed 
trade  or  that  the  value  of  the  real  estate  was  depreciated  by 
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the  statements  or  that  they  were  made  for  the  purpose  of 
preventing  a  trade,  depreciating  the  value  of  the  property  or 
in  order  to  injure  the  plaintiff.  May  v.  Anderson^  14  Ind, 
App.  251  (42  N.  E.  Rep.  946). 


TREES. 


EPITOME   OP  CASES. 

Sec.  984.  Contracts  and  conveyances  concerning 
grooving  trees.  Where  a  contract  for  the  sale  of  standing 
timber  provides  for  its  removal  within  a  specified  time,  timber 
not  cut  within  that  time  reverts  to  the  owner,  but  timber 
w^hich  has  been  cut  into  logs  will  be  considered  as  **  removed." 
Macomher  v.  Detroit,  L.  d  N.  R.  Co,,  108  Mich.  491  (66  N. 
W.  Rep.  876 ;  62  Am.  St.  Rep.  718).  A  parol  reservation  of 
trees  by  the  grantor  conveying  land  cannot  be  shown.  Dod- 
der V.  Snyder,  110  Mich.  69  (67  N.  W.  Rep.  1101).  A 
covenant  of  warranty  in  a  conveyance  of  standing  timber  will 
be  treated  as  a  real,  and  not  a  personal,  covenant.  Mizell  v. 
Muffin,  118  N.  C.  69  (28  S.  E.  Rep.  927).  A  lease  of  stand- 
ing timber  must  be  executed  and  recorded  the  same  as  a  lease 
of  real  estate.  Milliken  v.  Faulk,  111  Ala.  658  (20  So.  Rep. 
594).  For  construction  of  a  particular  lease  of  pine  timber 
**  for  the  purpose  of  manufacturing  spirits  of  turpentine,"  see 
Carmichaelx,  Brown,  97  Ga.  486  (25  S.  E.  Rep.  857). 

Sec.  035.  Action  for  injuring  or  removing  trees—* 
Measure  of  damages.  The  assignee  of  a  bond  of  the  vendor 
of  lands  covenanting  for  the  making  of  title  to  the  obligee  on 
the  full  payment  of  the  purchase  money,  cannot  maintain  an 
action  against  the  vendor,  who  enters  before  the  purchase 
money  is  fully  paid,  cutting  and  removing  trees  from  the 
lands,  to  recover  penalties  given  to  the  owner  of  the  lands  on 
account  of  such  acts  by  Ala.  Code,  §  8296.  Gravlee  v.  Will' 
iams,  112  Ala.  589  (20  So.  Rep.  952).  An  injury  to  shade 
trees  by  the  escape  of  natural  gas  carelessly  suffered  to  escape 
from  a  gas  main  in  an  adjoining  street  renders  the  gas  com- 
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pany  liable  to  the  owner  for  the  damage.  The  measure  of 
damages  for  an  injury  to  shade  trees  is  the  difference  In  the 
value  of  the  land  before  and  after  the  injury.  Evans  v.  Key^ 
stone  Gas  Co.,  148  N.  Y.  112  (42  N.  E.  Rep.  518;  51  Am. 
St.  Rep.  681 ;  80  L.  R.  A.  651).  S.  &  B.  Ann.  Wis.  Stat., 
§  4269y  applied — measure  of  damages  for  wrongful  cutting  of 
timber.  Everett  v.  Gores,  92  Wis.  527  (66  N.  W.  Rep.  616). 
For  an  additional  decision  in  the  case  of  Robinson  v.  Clapp, 
epitomized  in  Vol.  IV,  §  828,  which  does  not  modify  the 
doctrine  there  laid  down,  see  Robinson  v.  Clapf,  67  Conn. 
588  (85  Atl.  Rep.  504;  52  Am.  St.  Rep.  298). 


TRESPASS. 


EPITOME  OF  CASES. 

Sec.  93d.  As  to  5vhat  constitutes  a  trespass  on 
lands.  In  an  action  of  trespass  against  an  adjoining  owner 
for  the  removal  of  a  partition  fence  it  was  held  that  the 
defendant  necessarily  ''entered  upon"  the  plaintiffs  land, 
though  he  may  have  all  the  while  stood  and  walked  upon  his 
side  of  the  line,  and  though  his  feet  may  not  have  touched  the 
earth  on  the  plaintiff's  side.  Garrett  v.  Sewell,  108  Ala.  521 
(18  So.  Rep.  787) ;  Flannery  v.  Hightower,  97  Ga.  592  (25 
S.  E.  Rep.  871).  A  trespass  on  realty,  in  general,  may  be 
defined  to  be  an  injury  to  or  use  of  the  land  of  another,  by  one 
who  has  no  right  or  authority  whatever.  Brown  v.  Salary, 
87  Fla.  102  (19  So.  Rep.  161).  Kan.  Gen.  Stat.  1889,  pars. 
2241,  7157,  construed  and  applied — what  constitutes  malicious 
trespass.     State  v.  Tincher,  57  Kan.  186  (45  Pac.  Rep.  91). 

Sec.  937.  As  to  who  may  maintain  the  action.  In 
Michigan  it  is  held  that  in  order  to  maintain  trespass  one  must 
have  the  legal  title  or  be  in  actual  possession  of  the  premises, 
and  that  a  vendee  in  a  land  contract  who  has  neither  actual 
nor  constructive  possession  cannot  maintain  the  action.  Gates 
V.  Comstock,  107  Mich.  546  (65  N.  W.  Rep.  544).  The 
owner  of  ^and  is  not  prevented  from  maintaining  an  action  for 
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trespass  thereon  by  reason  of  the  fact  that  a  tenant  for  a  pre- 
vious year  was  temporarily  on  the  land  with  the  owner's 
permission  until  he  could  get  another  place.  Garrett  v.  Sewcll^ 
108  Ala.  521  (18  So.  Rep.  787).  In  order  to  .maintain  an 
action  for  trespass  for  an  injury  or  wrong  done  to  the  posses- 
sion,  the  plaintiff  must  have  been  in  possession  either  actually 
or  constructively  at  the  time  when  the  trespass  was'  committed. 
Blackford  v.  Rogers^        Va.  (28  S.  E.  Rep.  896).     As 

to  whether  the  action  may  be  maintained  by  one  having  the 
right  to  the  use  of  a  burial  lot  in  a  public  cemetery,  see  Besse- 
mer Land  £  Imp.  Co.  v.  Jenkins^  111  Ala.  185  (18  So.  Rep. 
565;  56  Am.  St.  Rep.  26).  Georgia  Code,  §§  8015,  8016, 
construed  and  applied — who  may  maintain  action  for  trespass 
and  proof  required.  Whiddon  v.  Williams  Lum.  Co.^  98 
Ga.  700  (25  S.  E.  Rep.  770) ;  McDonough  v.  Carter^  98  Ga. 
708  (25  S.  E.  Rep.  988).  A  suit  for  injury  to  realty  may  be 
maintained  by  a  mortgagee  or  a  beneficiary  in  a  trust  deed 
He  need  not  have  possession  or  right  to  possession  of  the  land*, 
his  right  of  possession  grows  out  of  impairment  of  his  security. 
Vaughn  v.  Grigshy,  8  Colo.  App.  878  (46  Pac.  Rep.  624)  A 
school  district  is  the  proper  party  to  sue  for  trespass  on  land 
dedicated  for  school  purposes.  Morris  v.  School  District  No* 
86,  68  Ark.  149  (37  S.  W.  Rep.  569).  A  purchaser  of  land 
holding  a  bond  for  a  deed,  to  be  made  on  the  full  payment  of 
the  purchase  price,  cannot  maintain  an  action  given  to  an 
"  owner  "  of  lands  by  a  penal  statute.  Gravlee  v.  Williams^ 
112  Ala.  589  (20  So.  Rep.  952). 

Sec.  938.  Pleading — Sufficiency  of  complaint.  The 
plaintiff  in  an  action  to  recover  damages  for  a  trespass  upon 
real  estate,  who  seeks  to  aggravate  the  damages  by  showing 
wrongs  committed  by  the  defendant  in  the  destruction  of,  or 
injury  to,  personal  property  of  the  plaintiff  on  such  premises 
must  allege  the  aggravating  circumstances  in  his  pleadings. 
Freelove  v.  Gould,  8  Kan.  App.  750  (45  Pac.  Rep.  454).  In 
an  action  of  trespass  for  taking  water  from  and  injuring  the 
banks  of  a  ditch  a  cross  complaint  by  the  defendant  that  he 
has  possession  and  controls  lands  through  which  the  stream 
supplying  the  ditch  runs  is  not  sufficient  without  an  allegation 
that  such  possession  and  control  is  rightful.     Silver  Creek  £ 
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P,  Z.  £  W.  Co.  V.  Hayes,  118  Cal.  142  (45  Pac.  Rep.  191). 
Under  Alabama  Code,  1886,  p.  795,  a  complaint  which  alleges 
that  the  plaintiff  owned  the  land  need  not  contain  an  allega« 
tion  that  he  was  in  possession.  ONeal  v.  Simonton,  109  Ala, 
167  (19  So.  Rep.  412). 

Sec.  939.  Practice  and  proof.  In  Maine  it  is  held 
that  trespass  quare  clausum  is  a  possessory  action  and  it  ic 
necessary  to  show  possession  in  the  plaintiff  except  where 
there  is  an  injury  to  the  freehold  while  it  is  in  .the  occupation 
of  the  tenant  at  law.  A  remainderman  cannot  maintain  the 
action.  Lav)ry  v.  Lawry,  88  Me.  482  (84  Atl.  Rep.  273). 
It  is  held  that  when  a  portion  of  the  realty  is  wrongfully  sev- 
ered from  the  soil,  so  as  to  give  to  it,  after  being  so  severed, 
the  character  of  personalty,  the  rightful  owner  of  the  land,  if 
in  the  actual  possession  thereof,  or  having  constructive  pos- 
session with  the  right  of  actual  possession,  may  recover  that 
part  which  has  been  so  severed  in  any  appropriate  proceeding, 
and  will  not  be  driven  to  a  suit  for  damages  to  the  land  itself. 
Jones  V.  Bull,  90  Tex.  187  (87  S.  W.  Rep.  1054).  Citing, 
Laflin  v.  Griffiths,  85  Barb.  58 ;  Kimball  y.  Lohmas,  81  Cal. 
154 ;  Huebschmann  v.  Mc Henry,  29  Wis.  655 ;  Johnson  v. 
Elwood,  58  N.  Y.  431 ;  Cresson  v.  Stout,  17  Johns.  116 ;  Har^ 
Ian  V.  Harlan,  15  Pa.  St.  507  (58  Am.  Dec.  612)  ;  Ogden  v 
Stock,  84  111.  522  (85  Am.  Dec.  882).  In  Rhode  Island  it  ic 
held  that  the  plea  of  the  general  issue  is  to  be  deemed  a  part 
of  the  record  in  a  case  which  is  certified  to  the  common  pleas 
division  on  a  claim  for  a  jury  trial,  where  there  was  an  entry 
of  appearance  by  the  defendant  in  the  district  court ;  but  in 
order  to  introduce  evidence  of  a  license  or  any  other  affirma- 
tive defense,  a  plea  of  the  same  was  necessary.  Collier  v. 
Jencks,  19  R.  I.  498  (34  Atl.  Rep.  998).  As  to  when  the 
action  will  be  considered  a  petitory  one  under  the  practice  in 
Louisiana.  Daigre  v.  Levin,  48  La.  414  (19  So.  Rep.  886). 
Alabama  Acts,  1894-95,  p.  1088,  construed  and  applied — pros- 
ecution for  trespass  after  warning  — evidence.  Harper  v. 
State,  109  Ala.  28  (19  So.  Rep.  857).  In  an  action  for  per- 
manent injuries  to  realty  whereby  the  value  of  the  property 
was  depreciated,  plaintiff,  in  order  to  sustain  his  action,  must 
show  fee  simple  title  to  the  premises,  and  in  default  of  such 
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proof  a  nonsuit  is  properly  granted.  Sckechter  v.  Denver^  L. 
d  G  R.  Co.,  8  Colo.  App.  25  (44  Pac.  Rep.  761).  Citing, 
City  of  LaFayette  v.  Wortman,  107  Ind.  404  (8  N.  E.  Rep. 
277)  ;  Costelle  v.  Burk,  68  la.  861  (19  N.  W.  Rep.  247)  ; 
Dean  v.  Rail-way  Co,,  119  N.  Y.  640  (28  N.  E.  Rep    1054). 

Sec.  040.  Measure  of  damages.  Where  the  trespass 
consists  in  the  seizure  and  removal  of  growing  crops  made 
under  a  claim  of  title  in  good  faith,  the  measure  of  dam- 
ages is  the  removal  of  the  crop.  Irwin  v.  Nolde,  176  Pa.  St. 
594  (85  Atl.  Rep.  217;  85  L.  R.  A.  415).  In  an  action  for 
trespass  for  the  removal  of  a  fence  damages  may  be  recov- 
ered for  injuries  to  crops  occasioned  by  stock  coming  upon 
the  land  where  the  fence  was  removed.  Garrett  v.  Sewelly 
108  Ala.  521  (18  So.  Rep.  787).  Cal.  Civ.  Proc.,  §§  214,  584, 
giving  the  right  to  recover  damages  for  withholding  the  pos- 
session of  real  property  for  a  specified  period  is  equivalent  to 
the  action  of  trespass  for  mesne  profits  given  by  the  common 
law,  and  includes  all  damages  to  which  the  owner  is  entitled 
on  account  of  the  wrongful  occupation  of  the  property,  as 
well  for  waste  committed  or  suffered  by  the  occupant  as  the 
value  of  the  use  or  occupation.  Columbia  <&  P.  S.  R.  Co,  v. 
Histogentic  Med.  Co.,  14  Wash.  475  (45  Pac*  Rep.  29).  The 
statutory  penalty  which  the  *' owner  of  the  land"  may 
recover,  under  Ala.  Code,  §  8296,  from  one  who  cuts  trees 
thereon  without  his  consent  cannot  be  recovered  by  one  who 
merely  owns  the  standing  timber  on  land.  Clifton  Iron  Co.  v. 
Curry,  108  Ala.  581  (18  So.  Rep.  554).  A  statutory  penalty 
for  willful  trespass  can  not  be  recovered  from  one  on  account 
of  acts  committed  by  him  in  reliance  upon  a  judicial  decision 
subsequently  adjudged  to  be  erroneous.  Lusby  v.  Kansas 
City,  M.  it  B.  R.  Co.,  78  Miss.  860  (19  So.  Rep.  289;  86 
L.  R.  A.  510).  Where  the  trespass  is  willful,  malicious  and 
reckless,  the  verdict  may  include  exemplary  damages.  West 
Chicago  St.  R.  Co.  v.  Morrison,  A.  £  A.  Co.,  160  111.  288 
(48  N.  E.  Rep.  898)  ;  Trainers.  Wolff,  58  N.  J.  L.  881  (88 
Atl.  Rep.  1051).  Particular  facts  held  to  authorize  the 
recovery  of  pu native  damages.  Ball  v.  Levin,  48  La.  859 
(19  So.  Rep.  118). 
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Sec.  041.  Measure  of  damages  —  Inadvertent  or 
unintentional  vrrong.  In  Indiana  it  is^  bald  that  in  an  inad- 
vertent or  unintentional  trespass  upon  lands,  the  damages 
should  be  measured  by  the  permanent  injury  done,  plus  the 
value  of  the  product  severed  immediately  after  the  severance, 
less  the  cost  of  the  labor  expended  upon  them ;  the  burden 
being  on  the  defendant  to  shqw  such  cost.  If  the  trespass  is 
intentionally  committed,  the  damages  should  be  measured  by 
the  permanent  injury  done,  plus  the  value  of  the  products 
severed  at  the  time  of  their  conversion,  or  their  highest  market 
price  at  any  time  between  the  severance  and  the  conversion ; 
and  the  trespasser  is  not  entitled  to  any  reduction  on  account 
of  the  labor  expended  on  such  products.  Sunny  side  Coal  £ 
Coke  Co.  V.  Reitz,  14  Ind.  App.  478  (48  N.  E.  Rep.  46).  In 
a  recent  case  the  supreme  court  of  Alabama  say  :  ''In  tres* 
pass  to  realty,  the  measure  of  recovery  is,  where  the  trespass 
is  inadvertent,  the  actual  damage  done  to  the  land.  If  the 
trespass  consisted  of  a  severance  of  a  part  of  the  freehold  from 
the  rest— for  instance,  growing  timber  or  minerals— the  value 
of  the  thing  severed,  while  it  constituted  a  part  of  the  free- 
hold, at  the  time  of  the  severance,  and  not  as  a  chattel  after 
severance,  may  be  regarded  as  a  proper  measure  of  recovery. 
For  instance,  a  valuable  shade  tree,  worth,  as  a  chattel  after 
severance,  an  insignificant  sum,  may  have  been  of  great  value 
to  the  land  while  growing.  The  action  of  trespass  to  land 
treats  of  the  damage  to  the  land,  and  has  no  reference  to  chat- 
tels ;  hence  in  that  action  the  value  of  the  shade  tree  to,  and  as 
a  part  of  the  land,  would  be  recoverable,  not  limiting  the 
plaintiff  to  its  value  as  a  chattel  after  severance.  If,  however, 
the  action  pursued  be  trover  or  detinue  or  trespass  de  bonis 
asportaiisy  for  the  conversion,  detention,  or  taking  of  the  tree, 
it  would  be  treated  as  a  chattel,  and  valued  accordingly.  In 
trover  or  trespass  de  bonis^  where  the  thing  converted  or  taken 
was  severed  from  the  freehold  by  the  wrongdoer,  the  manner 
of  severance— whether  intentional  or  otherwise — may  be 
looked  to,  to  determine  the  animus  of  the  conversion  or  tak- 
ing, justifying  or  not,  the  imposition  of  more  than  actual  dam- 
ages." Warrior  Coal  <&  Coke  Co,  v.  Mabel  Min.  Co.^  112 
Ala.  624  (20  So.  Rep.  918). 
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Sec.  042.  Creation  of  express  trusts.  An  express 
trust  cannot  be  created  by  parol.  Brown  v.  Br<ywn^  66  Conn, 
498  (84  Atl.  Rep.  490) ;  Mayjield  v.  Forsyth,  164  111.  82  (45 
N.  E.  Rep.  408)  ;  Maroney  v.  Maroney,  97  la.  711  (66  N. 
W.  Rep.  911) ;  Ellis  v.  Hill,  162  111.  557  (44  N.  E.  Rep. 
858).  Under  a  statute  requiring  all  trusts  in  land  to  be  proved 
by  some  writing  signed  by  the  party  or  **  by  his  last  will  in 
writing,"  it  is  held  that  the  execution  of  a  will  which  is  sub- 
sequently revoked  and  destroyed  will  not  create  a  trust. 
Davis  V.  Stambaugh,  168  III.  557  (45  N.  E.  Rep.  170). 
Although  under  a  statute  (Hill's  Ann.  Ore.  Laws,  §  781)  an 
express  trust  in  land  cannot  be  created  by  parol,  if  a  grantee 
takes  a  conveyance  of  land  under  a  parol  agreement  with  his 
grantor  to  sell  the  same  to  pay  the  latter's  debts,  which  agree- 
ment he  proceeds  to  carry  out  by  the  sale  of  the  property,  the 
trust  then  becomes  one  affecting  personalty  and  the  terms  of 
the  original  agreement  may  be  established  by  parol.  Cooper 
V.  Thomason,  80  Ore.  161  (45  Pac.  Rep.  296).  An  agent  for 
the  purchase  of  property  cannot  be  declared  a  trustee  for  his 
principal  when  he  repudiates  the  agency  and  purchases  the 
property  with  his  own  funds.  Unless  a  transaction  is  tainted 
with  either  actual  or  constructive  fraud,  a  trust  cannot  be 
created  by  parol.  A  verbal  agreement  to  purchase  land  for 
the  benefit  of  another  is  void  under  the  statute  of  frauds,  and 
cannot  be  enforced  against  the  purchaser,  who,  in  the  absence 
of  fraud  has  paid  for  the  land  with  his  own  money  and  taken 
a  conveyance  in  his  own  name.  Hodgson  v.  Fowler, 
Colo.   App,  (48   Pac.    Rep.  462).      Citing,  Stephenson 

V.  Thompson,  18  111.  186 ;  Perry  v.  McHenry,  Id.  227 ;  Bourke 
v.  Callanan,  160  Mass.  195  (85  N.  E.  Rep.  460).  As  to 
what  will  be  held  sufficient  declaration  to  create  a  voluntary 
trust  under  Cal.  Civ.  Code,  §  2221,  see  Lynch  v.  Rooney, 
112  Cal.  279  (44  Pac.  Rep.  565).     In  order  for  a  testator  to  so 
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charge  his  land  fpr  the  payment  of  his  debts  as  to  prevent  the 
claim  of  a  debtor  from  being  barred  by  Miss.  Code,  1892,  § 
1898,  for  failure  to  duly  probate  his  claim,  such  a  trust  must 
be  established  by  evidence  free  from  any  uncertainty  or  am- 
biguity. Gwin  y ,  Nettles y  Miss.  (18  So.  Rep.  798). 
Where  it  is  sought  to  establish  a  trust  in  land  by  an  agreement 
of  the  purchaser  to  hold  it  in  trust  for  another,  it  must  be 
shown  that  such  agreement  was  made  prior  to  the  purchase. 
Kelly  w.  McNeill,  118  N.  C.  849  (24  S.  E.  Rep.  738). 

Sec.  043.  Sufficiency  of  the  vrriting — Construc- 
tion of  trusts.  In  a  recent  case  the  supreme  court  of  Illinois 
say  :  *'  It  is  well  settled  that  an  express  trust  may  be  declared 
by  an  answer  in  chancery,  signed  by  the  party  who  by  law  is 
enabled  to  declare  such  trust.  Rohbins  v.  Butler ^  24  111.  887 ; 
Jones  V.  Lloyd,  117  111.597  (7  N.  E.  Rep.  119) ;  Phillips  v. 
Commissioners,  119  111.  626  (10  N.  E.  Rep.  280)  ;  Perry, 
Trusts,  g  81.  But  the  terms  of  the  trust  must  be  gathered 
from  the  whole  answer  as  it  stands ;  and  where  the  answer, 
taken  as  a  whole,  does  not  prove  a  trust,  no  trust  can  be 
established  by  it,  although  certain  parts  of  the  answer,  stand- 
ing alone,  tend  in  some  degree  to  show  that  a  trust  was  in  fact 
created."  White  v.  Ross^  160  111.  56  (48  N.  E.  Rep.  886). 
Where  one  to  whom  real  estate  had  been  conveyed  entered 
into  a  contract  with  her  son,  reciting  the  fact  that  the  con- 
sideration for  such  conveyance  had  been  paid  by  him  and  that 
he  should  '*  be  known  and  considered  as  the  manager  and 
superintendent  of  the  land  "  for  the  interest  and  benefit  of  his 
mother,  he  does  not  thereby  become  a  trustee  of  the  title. 
Prey  v.  Stanley,  110  Cal.  428  (42*Pac.  Rep.  908).  The 
Pennsylvania  statute,  Act  April  22,  1856,  provides  that  the 
creation  of  a  trust  in  lands  must  be  manifest  by  writing  signed 
by  the  holder  of  the  title.  Under  this  statute  it  is  held  that 
recourse  can  be  had  only  to  the  writing  itself,  and  that  parol 
evidence  in  addition  thereto  is  inadmissible.  Martin  v.  Baird^ 
175  Pa.  St.  540  (84  Atl.  Rep.  809).  Where  trustees  holding 
under  a  devise  to  them  or  the  survivor  of  them,  or  *'  such  per- 
son or  persons  as  they  or  the  survivor  of  them  may  by  last 
will  appoint,"  with  power  to  invest  the  same  "in  their  dis- 
cretion," failed  to  appoint  any  successor,  a  successor  appointed 
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by  the  court  will  not  have  the  same  unlimited  discretion. 
lAnoe  V.  Convention  of  Prot,  Episcopal  Churchy  88  Md.  409 
(85Atl.  Rep.  87).  Where  power  is  given  to  a  cestui  que 
trust  in  a  trust  deed  to  substitute  a  new  trustee  upon  certain 
conditions,  this  power  is  not  revoked  by  a  subsequent  "  exten- 
sion "  of  such  deed  in  which  all  provisions  in  the  original  deed 
are  made  a  part  thereof.  McConnell  v.  Day^  61  Ark.  464 
(88  S.  W.  Rep.  781).  A  power  reserved  in  a  trust  should  be 
liberally  construed  in  favor  of  the  party  for  whom  it  is 
reserved.  Olivet  v.  Whitworth,  82  Md.  258  (88  Atl.  Rep. 
728).  When  there  is  a  consideration  for  the  conveyance  and 
it  is  made  upon  a  trust  which  is  void  for  uncertainty  or  other* 
wise  fails,  the  grantee  takes  the  beneficial  interest.  Trustees 
M*  £,  Church  in  East  Baltimore  Station  v.  Trustees  yack* 
son  Square  Evang.  Luth.  Church,  84  Md.  178  (85  Atl. 
Rep.  8). 

Sec.  944.  Execution  of  power  after  the  death  of  the 
donor.  It  is  held  that  where  in  a  deed  of  trust,  the  power  of 
sale  is  conferred  upon  the  trustee  and  upon  his  personal  rep- 
resentatives, the  fact  that  the  power  to  sell  and  the  estate  or 
interest  covered  with  it  were  afterwards  separated,  the  power 
passing  by  the  terms  of  the  trust  to  the  personal  representa- 
tive of  the  trustee  and  the  estate  or  interest  descending  to  his 
heirs,  did  not  revoke  the  power  of -sale  any  more  than  it  recon- 
veyed  the  estate.  Sulphur  Mines  Co.  v.  Thompson* s  Heirs ^ 
98  Va.  298  (25  S.  E.  Rep.  282).  The  court  say :  "  It  is  true 
in  the  case  of  a  mere  naked  power  that  it  dies  with  the  donor, 
and  cannot  be  exercised  after  his  death,  although  it  may  have 
been  irrevocable  during  his  life ;  but  this  consequence  only 
follows  in  those  cases  where  the  power  is  a  naked  power,  and 
is  to  be  exercised  in  the  name  and  as  the  act  of  the  person 
who  granted  the  power.  Where  the  power  is  coupled  with 
an  interest,  so  that  it  may  be  exercised  in  the  name  and  as  the 
act  of  the  donee  of  the  power,  the  death  of  the  persoii  who 
conferred  the  power  has  no  effect  upon  it.  The  reason  given 
why  the  death  of  the  donor  revokes  the  power  in  the  one  case, 
and  not  in  the  other,  is  that  in  the  case  of  a  naked  power,  the 
interest  or  title  being  vested  in  the  person  who  confers  the 
power,  it  remains  in  him,  and  can  only  pass  out  of  him  by  a 
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regular  act  m  his  own  name.  The  act  of  the  do^ee  of  a  naked 
power,  to  be  effectual,  must  be  the  act  of  the  principal,  done 
in  his  name,  and  be  such  an  act  as  the  principal  himself  would 
be  capable  of  performing  at  the  time  the  act  was  done.  When 
the  principal  dies  (being  thereafter  incapable  of  performing 
any  act  himself),  all  powers  which  he  has  conferred  upon 
others,  and  which  must  be  exercised  in  his  name  as  principal, 
are,  of  necessity,  revoked.  Such  powers  die  with  him,  for  it 
would  be  an  absurdity  to  allow  an  act  to  be  done  in  the  name 
and  as  the  act  of  a  principal  who  was  dead  when  the  act  was 
done, — to  allow  an  agent  to  do  for  him  and  in  his  name  what 
he  had  no  power  to  do  for  himself.  Story,  Ag.  §  488.  But 
where  the  estate  or  interest  upon  which  the  power  is  to  be 
exercised  passes  with  it,  and  vests  in  the  donee  of  the  power, 
he  acts  in  his  own  name.  The  estate  or  interest  being  in  him, 
he  can  convey  it  in  his  own  name.  He  is  not  a  substitute, 
acting  in  the  name  and  place  of  another,  but  is  a  principal, 
acting  in  his  own  name,  by  virtue  and  in  pursuance  of  powers 
which  limit  his  estate  or  interest.  In  such  a  case  the  reason 
which  limits  the  power  to  the  life  of  the  person  giving  it  no 
longer  exists,  and  the  rule  ceases  with  the  reason  upon  which 
it  is  founded." 

Sec.  945.     Statute  of  uses — Execution  of  trust.     The 

Illinois  statute,  ch.  80,  §  3,  provides  that  a  conveyance  in 
trust  to  the  use  of  "any  other  person  or  personsorof  any  body 
politic  "  shall  vest  the  title  in  fee  in  the  cestui  que  trust.  It 
is  held  that  this  rule  would  not  apply  to  a  deed  conveying 
land  in  trust  to  the  use  of  a  firm  which  did  not  describe  the 
nature  of  the  trust  or  give  the  names  of  the  partners  nor 
specify  their  particular  interests.  Silverman  v.  Kristufek^ 
162  111.  222  (44  N.  E.  Rep.  480).  The  court  say  :  "  '  Under 
the  statute  of  uses,  where  an  estate  is  conveyed  to  one  person 
for  the  use  of  another,  or  upon  a  trust  for  another,  and  nothing 
more  is  said,  the  statute  immediately  transfers  the  legal  estate 
to  the  use,  and  no  trust  is  created  although  express  words  of 
trust  are  used.'  Kirkland  v.  Cox,  94  111.  400.  *  Under  the 
statute  of  uses,  a  feoffment  to  A.  for  the  use  of,  or  in  trust  for, 
B.,  would  pass  the  legal  title  to  B.*  Whithatn  v,  Brooner,  68 
111.  844     This^  however^  has  reference  only  to  what  are  called 
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passive  or  dry  trusts.  In  the  case  of  a  merely  passive  trusty 
tlie  legal  estate  never  vests  in  the  feoffee,  but  is  instantly 
transferred  to  the  cestui  que  use,  as  soon  as  the  use  is  declared. 
Kellogg  V.  Hale^  108  111.  164.  By  a  conveyance  to  A.  in  trust 
for  B.,  the  latter  takes  both  the  legal  and  equitable  estate,  and 
A.  takes  nothing.  Roth  v.  Michalis,  125  111.  825  (17  N.  E. 
Rep.  809).  In  case  of  a  merely  passive  trust,  the  trustee 
acquires  but  a  momentary  seisin  to  serve  the  use,  which  the 
statute  executes  by  transferring  the  legal  estate  to  the  bene- 
ficiary named.  O'Melia  v.  Mullarky,  124  111.  506  (17  N.  E. 
Rep.  86).  But  where  the  trust  is  an  active  one  the  statute 
does  not  execute  the  use.  A  conveyance  is  withdrawn  from 
the  operation  of  the  statute  where  such  powers  or  duties  are 
imposed  with  the  estate  upon  a  donee  to  uses  that  it  is  neces- 
sary for  him  to  continue  to  hold  the  legal  title  in  order  to  per- 
form his  duty  or  exercise  the  power.  Special  or  active  trusts 
are  not  within  the  purview  of  the  statute.  Kirkland  v.  Cox^ 
94  111.  400.  Where  the  trust  is  of  such  character  that  the 
trustee  is  required  to  convey  the  estate,  the  trust  is  an  active 
one.  1  Perry,  Trusts  (8d  Ed.),  §  805.  '  If  ♦  ♦  ♦  the 
trust  is  created  for  some  special  purpose,  as  to  convey  the 
estate,  ♦  ♦  ♦  it  is  a  trust  which  the  statute  will  not  exe- 
cute, and  of  course  it  leaves  the  legal  estate  in  the  trustee*  * 
2  Washb.  Real  Prop.  (5th  Ed.)  marg.  p.  168.  So  the  oper- 
ation of  the  statute  is  excluded,  and  the  trust  or  use  remains  a 
mere  equitable  estate,  if  the  purpose  of  the  trust  is  to  protect 
the  estate  for  a  given  time.  Kirkland  v.  Cox^  supra.  As 
Lord  Chadwick  said  in  Chapman  v.  Blissett^  Cas.  t.  Talb. 
145 :  *  Where  particular  things  are  to  be  done  by  the  trus- 
tees, it  is  necessary  that  the  estate  should  remain  in  them  so 
long,  at  least,  as  those  particular  purposes  require  it.'  Posey 
V.  Cook^  1  Hill  (S.  C.)  418.  *  In  order  to  bring  an  estate 
within  the  operation  of  the  statute  of  uses,  so  as  to  execute 
the  use  in  respect  to  the  same,  there  must  be  a  concurrence  of 
three  things :  First,  a  person  seised  to  a  use;  second,  a  cestui 
que  use  in  esse;  and,  third,  a  use  in  esse,  either  in  posses- 
sion, reversion,  or  remainder.'  2  Washb.  Real  Prop.  marg. 
p.  118;  Witham  v.  Brooner^  supra;  27  Am.  &  Eng.  Enc. 
Law,  p.  911.  The  third  section  of  our  conveyance  act,  which 
is  substantially  the  same  as  the  statute  of  uses  of  27  Hen. 
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VIII,  provides,  that  *  where  any  person  shall  stand  seised  of 
and  in  any  lands  to  the  use  or  trust  of  any  other  person  or 
persons  or  of  any  body  politic,'  etc.  1  Starr  &  C.  Ann.  St. 
p.  569.  The  cestui  que  use  must  be  a  person  or  body  politic,— 
a  natural  person  or  an  artificial  person,  like  a  corporation. 
Where  the  estate  is  limited  to  the  use  of  a  person  not  in  esse, 
or  capable  of  being  ascertained,  the  statute  will  have  no  oper- 
ation until  the  cestui  que  use  comes  into  being,  or  is  ascer- 
tained.  Where  there  is  no  determinate  person  to  claim  as 
beneficiary,  there  is  wanting  an  essential  element  of  the  trust, 
and,  where  the  trustee  must  hold  the  legal  title  until  the  bene- 
ficiaries are  determined,  the  case  is  not  one  where  the  statute 
transfers  the  legal  estate  to  the  use.  2  Washb.  Real  Prop. 
(5th  Ed.)  marg.  pp.  115,  116,  168;  Aid  Soc.  v.  England^  106 
111.  125 ;  Dean  v.  Long,  122  111.  447  (14  N.  E.  Rep.  84)." 

Sec.  046.  Passive  trusts — As  to  when  title  vests  in 
beneficiary.  It  is  held  that  where  land  is  conveyed  to  a  trus- 
tee for  the  sole  use  and  benefit  of  the  beneficiary,  the  trust 
being  passive  and  'no  act  being  required  of  the  trustee,  title 
vests  at  once  in  the  beneficiary.  Foster  v.  Glover,  46  S.  C. 
522  (24  S.  E.  Rep.  870).  The  court  say :  "The  statuteof  27 
Henry  VIII,  ch.  10,  provided*  that  when  any  person  shall  be 
seised  of  bonds,  etc.,  to  the  use,  confidence,  or  trust  of  any  other 
person  or  body  politic,  the  person,  etc.,  entitled  to  the  use  in 
fee  simple,  fee  tail,  for  life  or  years,  or  otherwise,  shall  from 
henceforth  stand  and  be  seised  or  possessed  of  the  land,  etc., 
of  and  in  the  like  estate  as  they  have  in  the  use,  trust,  or  con- 
fidence, and  that  the  estate  of  the  person  so  seised  to  uses 
shall  be  deemed  to  be  in  him  or  them  that  have  the  use  in  such 
quality,  manner,  form,  and  condition  as  they  had  before  in  the 
use.'  Our  statute  (§  2089,  Rev.  Stat.)  concludes  that  the 
person,  etc.,  *  having  such  use,  etc..  shall  be  deemed  and 
adjudged  in  lawful  seizure,  estate  and  possession  of  same 
.lands,  etc.,  to  all  intents,  instructions  and  purposes  in  law,  of 
and  in  such  like  estates  as  they  had  or  shall  have  in  use,  trust 
or  confidence  in  the  same.'  The  grant  in  this  deed  is  to  the 
trustee,  *  his  heirs  and  assigns,  forever;'  but  there  are  no 
words  of  inheritance  in  reference  to  the  cestuis  qtte  trustent 
The  trustee  is  simply  to  hold  in  trust  *  for  Sarah  A.  Foster  and 
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her  children.'  There  is  strong  authority  for  saying  that,  when 
the  statute  of  uses  executes  the  estate  in  the  cestui  fue  trusty 
the  exact  estate  given  to  the  trustee  is  transferred  to  the  cestui 
que  trust.  See  Perry,  Trusts  (8d  Ed.)  p.  404,  §  812.  The 
rule  in  reference  to  passive  trusts  is  stated  in  this  authority 
thus :  '  In  all  cases  where  an  estate  is  given  to  one  for  the  use 
of  another  in  such  manner  that  the  statute  of  uses  steps  in  and 
executes  the  estate  in  the  cestui  que  trusty  the  statute  executes 
in  the  cestui  que  trust  only  the  estate  that  the  first  donee  or 
trustee  takes ;  that  is  the  statute  executes  or  transfers  the  exact 
estate  given  to  the  trusteed*  This  author  goes  on  to  state  that 
a  different  rule  prevails  in  respect  to  an  estate  upon  a  trust  or 
use  not  executed  by  the  statute.  'In  all  these  cases,'  says 
he, '  the  extent  or  quantity  of  the  estate  taken  by  the  trustee  is 
determined,  not  by  the  circumstance  that  words  of  inherit- 
ance in  the  trustee  are  or  are  not  used  in  the  deed  or  will,  but 
by  the  intent  of  the  parties ;  and  the  intent  of  the  parties  is 
determined  by  the  scope  and  extent  of  the  trust.'  In  the  case 
at  bar  the  fee  was  given  to  the  trustee,  and  if  the  estate  was 
immediately  executed  in  the  cestuis  que  trustent,  being  a  pas- 
sive trust,  then,  under  this  authority,  if  it  be  law,  the  fee  is  in 
the  cestuis  qu^  trustent.  While  there  are  no  cases  in  this  state 
in  conflict  with  the  rule  above  stated,  it  seems  that  the  decided 
cases  in  this  state  have  proceeded  on  the  theory  that,  notwith- 
standing the  grant  is  to  the  trustee  in  fee,  the  court  should  look 
further  into  the  trust  deed  to  ascertain  the  intent  of  the  grantor. 
It  is  not  doubted  that,  as  a  general  rule,  the  word '  heir '  is  neces- 
sary to  carry  a  legal  estate ;  nor  is  it  doubted  that ,  as  an  exception 
to  this  rule,  the  word  *  heir '  is  not  necessary  to  give  an  equitable 
estate  the  character  of  inheritability,  provided  the  intention  of 
the  party  creating  the  trust  to  grant  the  fee  to  the  beneficiary 
or  cestui  que  trust  can  be  made  out  from  the  whole  instru- 
ment. This  is  conclusively  so  ruled  in  Bratton  v.  Massey^  15 
S.  C.  277;  Fuller  v.  Missroon,  85  S.  C.  828  (14  S.  E.  Rep. 
714)  ;  and  the  authorities  in  these  cases  cited.  In  seeking  this 
intent,  courts  of  equity,  in  their  jurisdiction  over  trusts,  will 
not  be  bound  by  the  technical  rules  of  the  common  law.  In 
Bratton  v.  Massey^  which  was  a  case  in  which  the  fee  was 
conveyed  to  the  trustee  without  words  of  inheritance  in  refer- 
ence to  the  beneficiary,  the  court,  as  was  stated  by  Mr.  Justice 
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Pope  in  Puller  v.  Missroon^  supra  ^  *  seized  upon  the  almost 
unlimited  power  of  disposition  given  to  the  beneficiary  to  deduce 
the  intention  of  the  grantor  that  the  estate  created  by  his  deed 
was  a  fee  simple  by,  in  effect,  supplying  the  word  "  heir."  ' 
So,  in  Fuller  v.  Missrooriy  the  court,  from  the  power  of  sale 
contained  in  the  deed,  and  the  direction  that  the  property 
'  shall  vest  in  the  issue  absolute,'  deduced  the  intent  that  the  issue 
should  take  the  fee.  What  estate,  therefore,  did -the  grantor 
intend  to  convey  to  the  cestui  que  trustent?  It  is  settled  by 
the  two  cases  cited  above  that  where  a  trust  deed  is  based 
upon  a  valuable  consideration,  however  small,  this  fact  may- 
be taken  as  evidence  of  the  intention  of  the  grantor  to  convey 
the  whole  estate,  and  it  will  usually  be  held  to  prevent  a 
resulting  trust  in  the  grantor  or  his  heirs." 

Sec.  047.  Spendthrifts'  trusts.  A  deed  of  trust  exe- 
cuted for  the  benefit  of  the  grantor  and  others  to  protect  his 
property  from  his  own  intemperate  and  improvident  habits, 
is  held  to  be  irrevocable.  Stockett  v.  Ryan^  176  Pa.  St.  71 
(84  Atl.  Rep.  978).  Where  a  dissipated  brother,  in  order  to 
prevent  his  squandering  his  own  property,  voluntarily  con- 
veys it  to  a  sister,  he  cannot  recover  it  back  unless  the  evi- 
dence of  an  express  trust  be  so  conclusive  as  to  establish  it 
beyond  reasonable  controversy,  Guntert  v.  Guntert^ 
Tenn.  (87  S.  W.  Rep.  890). 

Sec.  948.  Enforcement  and  perpetuation  of  trusts. 
In  order  that  a  court  of  equity  may  order  the  sale  of  a  trust 
estate  for  reinvestment,  it  is  necessary  that  the  title  shall  be 
such  that  all  the  parties  interested  and  who  may  be  subse- 
quently interested  can  be  brought  before  the  court.  It  is  held 
that  where  there  are  contingent  remainders  such  sale  cannot 
be  made.  Smith  v.  Smith,  118  N.  C.  785  (24  S.  E.  Rep. 
666).  Vermont  Statute,  §  2494,  which  empowers  the  pro- 
bate court  to  authorize  the  conveyance  of  lands  held  in  trust, 
is  held  to  apply  to  resulting  trusts  as  well  as  to  trusts  created 
by  deed.  Bichfordv.  Bickford's  Estate,  68  Vt.  525  (85  Atl. 
Rep.  471).  When  a  trust  exists  and  all  the  trustees  are  dead, 
the  court  will  appoint  other  trustees  and  direct  the  execution 
of  the  trust.     Spence  v.   Widney,        Cal.  (46  Pac.  Rep. 
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468).  A  trust  follows  the  legal  estate  wheresoever  it  goes, 
except  it  comes  into  the  hands  of  a  purchaser  for  valuable  con- 
sideration, without  notice.  Reeves  v.  Evans  ^  N.  J.  Eq. 
(84  Atl.  Rep.  477).  Courts  of  equity  have  inherent 
jurisdiction  over  all  matters  of  trusts  and  trustees,  and  they 
never  allow  a  trust  to  fail  for  want  of  a  trustee.  Under  the  Civil 
Code  of  California,  courts  of  equity  may  remove  a  trustee  unfit 
to  execute  his  trust,  and  may  accept  the  resignation  of  a  trustee 
and  may  appoint  another.  Fatjo  v.  Swasey^  111  Cal.  628  (44 
Pac.  Rep.  225).  The  beneficiaries  of  a  trust  may  pursue  the 
proceeds  of  church  property  and  charge  with  the  original  trust 
any  property  in  which  they  may  be  invested  as  against  all 
w^ho  have  actual  or  presumptive  notice  of  the  trust.  Butler 
v.  Butler,  164  111.  171  (45  N.  E.  Rep.  426).  Citing,  Brett 
V.  Teaton,  101  111.  242.  Before  the  beneficiaries  of  a  trust 
can  have  their  equities  enforced  in  a  court  of  chancery,  they 
must  have  moved  the  trustee  to  act  in  the  matter  for  the  pro- 
tection of  their  interest,  the  legal  title  being  in  such  trustee. 
Bailey  v.  Selden,  112  Ala.  598  (20  So.  Rep.  854).  The  ben- 
eficiaries of  a  trust  are  necessary  parties  to  a  proceeding  for 
the  removal  of  one  trustee  and  the  appointment  of  another. 
Butler  V.  Butler,  164  111.  171  (45  N.  E.  Rep.  426). 

Sec.  049.  Power  of  court  to  order  sale  and  rein- 
vestment. For  the  purpose  of  preserving  a  trust,  a  court  has 
power  to  order  a  sale,  mortgage,  or  lease  of  the  trust  property, 
although  the  trust  instrument  contains  no  power  or  authority 
for  so  doing,  and  to  bind  by  its  judgment  parties,  not  in  beings 
who  may  thereafter  become  beneficiaries  of  the  trust.  A  con- 
tingent interest  in  real  estate  is  bound  by  judicial  proceedings 
affecting  the  property,  where  the  court  has  before  it  all  the 
parties  that  can  be  brought  before  it,  and  the  court  acts  upon 
the  property  according  to  the  rights  that  appear,  without 
fraud.  These  powers  are  inherent  in  a  court  of  equity,  and 
rest  upon  considerations  of  necessity  and  expediency.  May* 
4illy.  Mayall,  63  Minn.  511  (65  N.  W.  Rep.  942).  The  court 
say  :  '*  The  inherent  power  of  a  court  of  equity  to  do  these 
things  in  such  a  case  rests  upon  the  paramount  consideration 
of  necessity  and  *  high  expediency.'  Neither  statutory  author- 
ity nor  express  authority,  in  the  deed  or  other  instrument  of 
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trust,  is  necessary.  At  common  law  a  court  of  equity  had  the 
inherent  power  to  do  what  was  necessary  to  be  done  to  pre- 
serve the  trust  from  destruction.  The  district  court,  as  a  court 
of  general  jurisdiction  both  at  law  and  in  equity,  has  the  same 
inherent  power,  in  that  respect,  as  was  possessed  by  a  court  of 
chancery.  The  authorities  are  all  one  way  on  this  question. 
Hale  V.  Hale,  146  111.  227  (88  N.  E.  Rep.  858)  ;  Trust  Co.  v. 
Roche,  116  N.  Y.  120  (22  N.  E.  Rep.  £65) ;  Anderson  v. 
Mather,  44  N.  Y.  249.  The  power  of  the  court  is  exercised, 
not  to  defeat  or  destroy  the  trust,  but  to  preserve  it.  Even  in 
case  of  absolute  sale,  the  trust  is  not  destroyed.  There  is 
merely  a  change  in  the  form  of  the  trust  property.  The  pro- 
ceeds are  impressed  with  the  trust,  and  are  to  be  administered 
in  accordance  with  its  terms,  under  the  direction  of  the  court. 
The  distinction  must  be  kept  in  mind  between  the  power  to 
sell  or  mortgage  merely  for  the  benefit  of  the  cestui  que  trust, 
and  the  power  to  sell  or  mortgage  in  order  to  preserve  the 
trust  from  complete  destruction.  The  court  will  always  exer- 
cise the  power  for  the  latter  purpose,  while  it  might  not,  and 
usually  would  not,  for  the  former.  In  re  Roe,  119  N.  Y.  509 
(28  N.  E.  Rep.  1068).  ♦  ♦  ♦  The  power  of  the  court  to 
bind  parties  not  in  being,  but  who  may  hereafter  come  into 
being  and  have  an  interest  in  the  trust,  rests  upon  the  same 
ground  of  necessity  and  '  high  expediency.'  All  persons  in 
being  who  have  an  interest  in  the  trust  have  been  made 
parties.  Of  course,  those  not  in  being  cannot  be  made  parties ; 
and  if  the  court  cannot  bind  them  by  its  decree  or  judgment*, 
its  inherent  power  to  do  with  the  property  whatever  is  neces- 
sary to  preserve  the  trust  would  be  so  hampered  and  limited 
as  to  be  in  a  great  measure  rendered  nugatory.  The  rule  that 
only  those  who  are  parties  to  a  suit  are  affected  by  the  decree 
is  subject  to  certain  well-recognized  exceptions  in  equity. 
Thus  where,  there  is  real  estate  in  controversy  which  is  sub- 
ject to  an  entail,  it  is  generally  sufficient,  all  parties  having 
antecedent  estates  being  before  the  court,  to  make  the  first 
tenant  in  esse  in  whom  an  estate  of  inheritance  is  vested  a 
party  with  those  claiming  the  prior  estates,  without  making 
any  persons  parties  who  may  claim  in  remainder  or  reversion 
after  such  vested  estate  of  inheritance.     Story,  Eq.  PL,  §  144." 
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Sec.  050.  Trustees'  dealings  with  trust  estates.  One 
who  is  intrusted  with  the  sale  of  real  estate  for  another  will 
not  be  permitted  to  become  a  purchaser  through  a  third  party, 
even  though  the  price  paid  was  all  that  was  demanded  by  the 
owner.  Such  sale  will  be  set  aside  on  the  ground  that  a  trus- 
tee or  agent  will  not  be  permitted  to  deal  with  himself,  in  the 
matters  of  his  trust.  Rich  v.  Black,  178  Pa.  St.  92  (88  Atl. 
Rep.  880).  Where  the  statute  requires  directors  of  a  corpor- 
ation to  be  stockholders,  one,  not  a  stockholder,  who  is 
elected  as  a  director  without  his  knowledge  and  who  never  acts 
as  such,  does  not  occupy  such  a  fiduciary  relation  to  the  corpora- 
tion as  to  prevent  his  purchasing  its  property  at  a  judicial 
sale,  although  subsequent  to  his  election  a  share  of  stock  was 
issued  to  and  accepted  by  him.  Rozecrans  Min.  Co.  v. 
Morey,  111  Cal.  114  (48  Pac.  Rep.  585).  Even  though  a 
trustee  be  authorized  to  invest  the  funds  and  keep  them 
invested  in  his  discretion,  he  will  not  be  permitted  to  pervert 
the  funds  by  investing  them  in  land  in  his  own  name  and 
mortgage  the  same  to  procure  money  to  carry  on  his  own 
business.  Butler  v.  Butler,  1&4  111.  171  (45  N.  E.  Rep.  426). 
A  member  of  a  corporation  who  acts  in  its  behalf,  either  as  a 
<iirector  or  member  of  a  purchasing  committee,  though  he 
may  not  be  a  trustee  in  the  strict  sense,  assumes  toward  the 
corporation  relations  of  a  confidential  and  fiduciary  character 
and  he  cannot,  while  acting  in  such  capacity,  deal  with  the 
corporation  in  his  own  behalf  or  for  his  own  private  interests. 
Redhead  v.  Parkway  Driving-  Club,  148  N.  Y.  471  (42  N. 
E.  Rep.  1047).  A  trustee  is  not  authorized  to  charge  his 
trust  estate  with  the  cost  of  buying  in  an  outstanding  title 
without  the  consent  of  the  beneficiaries  of  the  trust.  Shaw 
V.  Devecmon,  82  Md.  648  (88  Atl.  Rep.  716).  Where  a 
parent  as  trustee  for  himself  and  child  makes  an  investment  of 
funds  in  which  he  has  a  life  estate  and  the  child  owns  the 
remainder,  fraud  and  mismanagement  will  not  be  presumed 
but  must  be  averred  and  proven.  Hyatt  v.  Vanneck,  82  Md. 
465  (88  Atl.  Rep.  972). 

Sec.  051.  Termination  and  revocation  of  trusts. 
The  trust  cannot  be  abandoned  by  the  trustees  so  as  to  termi- 
nate the  trust,  nor  revoked  by  the  trustor  after  its  acceptance 
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actual  or  presumed,  unless  the  declaration  reserves  a  power  of 
revocation,  and  in  that  case  the  power  must  be  strictly  pur- 
sued. Spence  v.  Widney^  Cal.  (46  Pac.  Rep.  463). 
A  resulting  trust  founded  on  parol  may  be  rebutted,  put  down, 
or  discharged  by  parol.  Tynan  v.  Warren^  54  N.  J.  Eq. 
402  (84  Atl.  Rep.  1065).  Where  a  trust  deed  in  the  nature 
of  a  voluntary  settlement  is  intelligently  and  understandingly 
executed,  with  no  power  of  revocation  reserved,  it  cannot  be 
revoked  or  set  aside  except  upon  proof  of  mental  incapacity, 
mistake,  fraud  or  undue  influence.  Taylor  v.  Buttrick^  165 
Mass.  547  (48  N.  E.  Rep.  507 ;  52  Am.  St.  Rep.  580).  For 
a  case  depending  upon  particular  facts  and  illustrating  the 
right  of  a  grantor  to  revoke  a  deed  creating  a  trust  for  his  own 
benefit,  see  Neal  v.  Black,  Yll  Pa.  St.  88  (85  Atl.  Rep.  561  ; 
84L.R.  A.  707). 
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FRAME  V.  8LITER. 

(29  Ore.  121.) 


Equitable  lien  for  purchase  money.    It  is  held  that  a 

vendor  who  has  conveyed  by  an  absolute  deed  and  placed  his  grantee  in 
possession,  has  no  implied  lien  for  the  unpaid  purchase  money. 

Bean,  C.  J. 

Sec.  052.  Statement  of  the  case — Prior  rulings  of 
this  court.  The  single  question  in  this  case  is  whether  a 
grantor  of  real  estate,  by  absolute  deed,  followed  by  delivery 
of  possession  to  his  grantee,  has  an  implied  equitable  lien 
thereon  for  the  unpaid  purchase  money.  It  has  been  several 
times  mooted  in  this  court,  but  the  doctrine  of  the  English 
court  of  chancery,  which  recognizes  and  upholds  such  lien, 
has  never  been  recognized  or  established  here,  although  the 
state  is  classed  by  many  text  writers  among  those  in  which 
the  lien  prevails.  The  earliest  case  in  which  reference  is  made 
to  the  question,  and  the  one  most  strongly  relied  upon  to  sus- 
tain the  doctrine,  is  Pease  v.  Kelly,  8  Ore.  417,  but  the  court 
in  that  case  only  decided  that,  by  taking  a  mortgage  to  secure 
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the  payment  of  purchase  money,  the  vendor  waived  the  equit- 
able lien,  and  therefore  could  not  maintain  the  suit.  Nothing 
more  was  in  fact  decided  in  that  case,  although  it  is  stated  in 
the  opinion  that  ^'  the  lien  exists  if  there  is  no  higher  security." 
It  is  next  referred  to  in  Kelly  v.  Ruble^  11  Ore.  75  (4  Pac. 
Rep.  593)9  where  the  court,  after  disposing  of  the  case  on 
other  grounds,  say :  ''We  have  thus  far  impliedly  admitted 
the  existence  of  the  equitable  lien  of  a  vendor  of  real  estate 
for  the  unpaid  purchase  price.  But  we  doubt  the  actual  exist- 
ence of  the  lien  in  this  state.  Ahrend  v.  Odiorne^  118  Mass. 
261  (19  Am.  Rep.  449)  ;  Kauffclt  v.  Bonver^  7  Serg.  &  R.  64 
(10  Am.  Dec.  428).  It  is  not  believed  the  existence  of  such 
a  lien  was  decided  in  Pease  v.  Kelly ^  8  Ore.  417."  The  ques- 
tion again  arose  in  Gee  v.  McMillan^  14  Ore.  268  (12  Pac. 
Rep.  417 ;  58  Am.  Rep.  815)  ;  and  Mr.  Justice  Strahan  puts 
his  decision  in  that  case  squarely  on  the  doctrine  of  the  exist- 
ence of  a  grantor's  lien,  but  Chief  Justice  Lord  dissents  in 
totOy  and  Mr.  Justice  Thayer,  while  concurring  in  the  result 
upon  other  grounds,  expressly  disclaimed  any  intention  to 
decide  whether  the  principles  upon  which  the  doctrine  is  sup- 
posed to  be  founded  are  broad  enough  *'  to  uphold  a  vendor's 
lien  to  the  extent  of  raising  a  trust  in  favor  of  a  grantor  who 
has  conveyed  by  deed  of  absolute  conveyance,  so  as  to  admit 
of  the  purchase  price  being  made  a  charge  upon  the  property 
conveyed,  in  an  ordinary  case  of  sale  of  real  estate."  In  Lewis 
V.  Henderson,  22  Ore.  548  (80  Pac.  Rep.  824) ;  Thomas  v. 
Thomas^  24  Ore.  254  (33  Pac.  Rep.  565)  ;  and  Jones  v.  Gates^ 
24  Ore,  415  (88  Pac.  Rep.  989),  where  the  doctrine  is  again 
referred  to,  the  court  carefully  avoided  approving  it  even  by 
inference.  From  these  decisions  it  is  apparent  that  it  has 
never  received  judicial  sanction,  or  become  a  law  of  real  prop- 
erty in  this  state,  and  its  decision  is  now  made  necessary  for 
the  first  time.  We  therefore  feel  at  liberty  to  determine  the 
question  as  one  of  first  impression,  and,  after  having  given  it 
the  careful  and  deliberate  consideration  which  its  importance 
demands,  we  are  clearly  of  the  opinion  that  the  doctrine  of  a 
grantor's  lien  is  so  opposed  to  the  general  policy  and  course  of 
legislation  in  this  state  that  it  ought  not  to  prevail  here.  The 
whole  tenor  of  our  legislation  is  to  make  the  title  to  real  estate 
as  simple  and  easily  understood  as  possible,  and  to  facilitate 
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its  transfer,  by  discouraging  all  secret  or  latent  equities,  and 
requiring  all  conveyances  thereof  and  incumbrances  thereon 
to  be  made  a  matter  of  public  record. 

Sec.  053.    Vendor's  lien— History  of  the  doctrine. 

The  doctrine  seems  to  have  been  borrowed  by  the  English 
courts  of  chancery  from  the  civil  law,  as  a  means  of  evading 
the  rule  of  the  common  law  under  which  the  land  was  not 
liable,  both  during  and  after  the  life  of  the  debtor  for  simple 
contract  debts,  and,  after  the  reason  for  its  original  adoption 
had  ceased  to  exist,  was  enforced  upon  the  ground  that  the 
previous  decisions  had  '^  the  effect  of  contract,  though  no 
actual  contract  had  taken  place."  Mackreth  v.  Symmons^  15 
Ves.  Jr.  829.  Many  of  the  courts  of  this  country,  following 
the  English  cases,  have  adopted  the  rule ;  but  they  have  never 
been  able,  in  our  opinion,  to  place  the  doctrine  upon  any  sat- 
isfactory principle  applicable  to  the  condition  of  affairs  in 
a  country  where  real  estate  is  one  of  the  principal  articles 
of  commerce,  and  liable  for  the  debts  of  the  owner,  and 
in  which  a  system  of  registration  prevails.  The  doctrine 
has  been  variously  stated  to  rest  upon  natural  equity,  a 
supposed  intention  of  the  parties,  a  trust  arising  out  of  the 
vendee's  holding  the  land  without  paying  the  price,  the 
implied  agreement  of  the  parties,  and  an  equitable  mortgage. 
But,  manifestly,  it  can  not  be  supported  as  an  equitable  mort- 
gage, because  there  is  no  pretense  in  such  cases  that  there  was 
any  agreement  for  security  on  the  land,  which  is  essential  to 
an  equitable  mortgage ;  nor  can  it  be  supported  as  a  trust,  for 
a  constructive  trust  cannot  arise  from  the  mere  breach  of  a 
contract  to  pay  money  in  the  absence  of  fraud ;  nor  on  the 
ground  of  an  implied  agreement,  because,  as  said  by  Mr.  Jus- 
tice Gibson,  in  7  Serg.  &  R.  76, ''  the  implication  that  there  is 
an  intention  to  reserve  a  lien  for  the  purchase  money,  in  all 
cases  where  the  parties  do  not,  by  express  acts,  evince  a  con- 
trary intention,  is,  in  almost  every  case,  inconsistent  with  the 
truth  of  the  fact,  and  iii  all  instances,  without  exception,  in 
contradiction  of  the  express  terms  of  the  contract,  which  pur- 
ports to  be  a  conveyance  of  everything  that  can  pass."  Nor 
do  we  think  it  can  now  be  put  upon  the  natural  equity  "  that 
a  person  having  got  the  estate  of  another  shall  not,  as  between 
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them,  keep  it,  and  not  pay  the  consideration,"  because  there 
is  no  reason  for  a  resort  to  equity  in  this  country,  where  real 
estate  is  liable  to  seizure  upon  attachment  and  execution,  and 
the  courts  of  law  afford  a  .creditor  a  speedy  remedy  for  the 
enforcement  of  his  claim.  And,  besides,  "  it  is  inconsistent 
with  natural  justice,"  quoting  again  from  Mr.  Justice  Gibson, 
in  the  case  referred  to,  ^^that  a  vendor  who  publishes  to  the 
world,  by  the  terms  of  his  deed,  that  he  has  parted  with  his 
whole  interest,  and  has  trusted  to  the  personal  security  of  the 
vendee,  shall  become  the  object  of  special  protection  against 
the  consequences  of  his  own  negligence,  and  that,  too,  at  the 
expense  of  a  third  person,  who,  in  purchasing  from  the  ven- 
dee, even  with  notice  that  the  purchase  money  was  unpaid, 
has  been  guilty  of  nothing  positively  immoral,  or  even  uncon- 
scionable." If  a  vendor  sells  and  conveys  real  estate,  and, 
either  through  negligence  or  over-confidence,  chooses  to  rely 
upon  the  personal  security  of  his  vendee  for  the  purchase 
money,"  he  has  no  special  claim  to  the  aid  of  a  court  of  equity 
to  protect  him  from  the  consequences  of  his  own  act,  by 
enforcing  some  secret  lien  which,  in  the  nature  of  things, 
could  be  known  only  to  himself  and  his  vendee  and  such  per- 
sons as  they  might  take  into  their  confidence, — a  practice 
which,  if  tolerated,  would  have  a  tendency  to  open  wide  the 
door  to  fraud  and  perjury. 

The  earliest  English  case  which  contains  a  full  discussion 
of  the  doctrine,  and  the  reason  and  authorities  by  which  it  is 
supported,  is  Mackreth  v.  Symmons^  15  Ves.  Jr.  829  (supra). 
In  that  case,  Lord  Eldon  was  only  able  to  determine  that  two 
points  were  clearly  settled :  First,  that,  generally  speaking, 
there  is  such  a  lien;  and,  second,  that,  in  those  general  cases 
in  which  there  would  be  a  lien  as  between  vendor  and  vendee, 
the  vendor  will  have  a  lien  against  a  third  person  with  notice 
that  the  money  was  not  paid.  But,  as  to  what  would  be  suf- 
ficient to  make  a  case  in  which  the  lien  would  not  exist,  he 
felt  obliged  to  declare,  from  the  authorities,  that  it  was 
'^  obvious  that  the  vendor  taking  a  security,  unless  by  evidence, 
manifest  intention,  or  declaration  plain,  he  shows  his  purpose, 
cannot  know  the  situation  in  which  he  stands  without  the 
judgment  of  a  court  how  far  that  security  does  contain  the 
evidence,  manifest  intention,  or  declaration  plain  upon  tha; 
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point ; "  and  that  ^'  it  has  always  struck  me,  considering  this 
subject,  that  it  would  have  been  better  at  once  to  have  held 
that  the  lien  should  exist  in  no  case,  and  the  vendor  should 
suffer  the  consequences  of  his  want  of  caution,  or  to  have  laid 
down  the  rule  the  other  way  so  distinctly  that  the  purchaser 
might  be  able  to  know,  without  the  judgment  of  a  court,  in 
what  cases  it  would,  and  in  what  cases  it  would  not,  exist." 
And  although  the  doctrine  of  the  English  court  of  chancery 
has  been  the  subject  of  much  learned  discussion  in  this  country, 
it  is  no  more  satisfactory  now  than  it  was  in  Lord  Eldon's 
time.  Indeed,  it  is  much  less  so.  From  the  very  nature  of 
the  lien  itself,  there  can  be  no  fixed  rules  concerning  it.  It  is 
''  a  mere  creature  of  a  court  of  equity,  which  it  molds  and 
fashions  according  to  its  own  purposes,"  and  '^  has  not  exist- 
ence until  it  is  established  by  the  decree  of  a  court  in  the  par- 
ticular case,  and  is  then  made  subservient  to  all  other  equities 
between  the  parties."  Story,  J.,  in  Gilman  v.  Brown^  1 
Mason  191  (Fed.  Cas.  No.  5,441).  And  Mr.  Justice  Potter 
says :  '^  Its  existence  depends  upon  and  is  controlled  by  no 
stated  rules,  but,  on  the  contrary,  the  existence  of  the  lien  is 
generally  made  to  depend  upon  the  peculiar  state  of  facts  and 
circumstances  surrounding  the  peculiar  case ;  that  is,  whether 
or  not  a  case  of  natural  equity  is  established;  and,  if  so, 
whether  it  is  not  made  to  yield  to  higher  or  superior  equities 
in  some  other  person, — whether  the  party  is  not  to  be 
regarded  as  having  waived  it,  or  as  having  intended  to  waive 
or  postpone  it  to  another  equity,  or  whether  by  the  acts  or 
omissions  to  act,  or  by  the  neglect  of  the  party  claiming  such 
lien  to  enforce  it  within  a  reasonable  time,  the  right  is  not 
lost,  as  being  the  superior  claim.  These  considerations  con- 
trol and  vary  the  result  as  equity  demands."  Flsk  v.  Potter^ 
41  N.  Y.  64. 

Under  the  authorities  it  would  seem  that,  where  the  doc- 
trine prevails,  each  case  must  be  determined  upon  its  own 
peculiar  circumstances,  according  to  the  views  of  the  chancel- 
lor and  the  weight  of  the  argument  at  the  bar ;  so  that  it  is 
impossible  to  tell,  without  the  judgment  of  a  court,  whether 
the  lien  does  or  does  not  exist.  It  may  be  well  doubted  whether 
any  subject  connected  with  the  American  law  of  real  property 
has  provoked  more  judicial  discussion  and  controversy,  and  is 
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now  in  a  more  chaotic  state,  than  the  doctrine  of  a  grantor's 
lien  where  such  lien  is  held  to  exist.  There  is  hardly  a  rule  upon 
the  subject  which  has  not  been  somewhere  denied,  and  hardly 
any  two  states  agree  upon  the  essential  points  of  the  doctrine. 
"No  other  single  topic  belonging  to  the  equity  jurisprudence," 
says  Mr.  Pomeroy,  '^  has  occasioned  such  a  diversity  and  even 
discord  of  opinion  among  the  American  courts  as  this  of  the 
grantor's  lien.     Upon  nearly  every  question  that  has  arisen  as 
to  its  operation,  its  waiver  or  discharge,  the  parties  ^  against 
whom  it  avails,  and  the  parties  in   whose  favor  it  exists,  the 
decisions  in  different  states,  and  sometimes  even  the  same  state, 
are  directly  conflicting.     It  is  practically  impossible  to  formu- 
late any  general  rules  representing  the  doctrine  as  established 
throughout  the  whole    country."  8  Pom.  Eq.   Jur.,  §  1251. 
Indeed,  the  remark  attributed  to  Lord  Mansfield,  that,   ^^  the 
more  we  read,  the  more  we  shall  be  confounded,'*  is  peculiarly 
applicable  to  the  condition  of  the  law  upon  this  question.      It 
has  been  adjudged  that  the  lien  does  not  exist  under  any  cir- 
cumstances after  an  absolute  conveyance,  by  such  able  jurists 
as  Mr.  Justice  Gray,  of  Massachusetts,  now  of  the  supreme 
court  of  the  United  States;  Gibson,  of  Pennsylvania;  Nash 
and  Rufiin,  of  North  Carolina;  Crozier,  of  Kansas ;    Shipley, 
of  Maine,  and  Maxwell,  of  Nebraska,  to  whose  opinions  in 
Kauffelt  V.  Bcnver.l  Serg.  &  R.  64   (10  Am.   Dec.  428)  ; 
Akrend  v.    Odiorne,  118  Mass.  261    (19  Am.    Rep.  449); 
Womhlev.  Battle,  8  Ired.  Eq.  (N.  C.)  188;  Simpson  v.  Mun- 
dee^  8  Kan.  172 ;  Pkilhrook  v.  Delario,  29  Me.  410 ;  Edmin- 
star  v.  Higgins^  6  Neb.  265, — we  refer  for  arguments  which 
seem  to  us  conclusive  against  the  existence  of  such  a  lien.     In 
some  of  the  states  it  has  been  adopted  by  the  courts,  and  after- 
wards abolished  by  the  legislature ;  and  in  others,  although 
the  courts  have  felt  bound  to  follow  earlier  cases,  it  has  of  late 
years  been  done  with  expressions  of  regret  that  such  liens  were 
ever  admitted  in  this  country,  where  registration  is  so  gener- 
ally provided  for  and  practiced. 

Sec.  964.  Vendor's  lien — Status  of  the  doctrine  in 
the  United  States.  In  courts  of  the  United  States  the  doc- 
trine has  been  recognized  where  established  by  the  local  laws 
of   different  states,  Rice  v.  Rice^  86  Fed.  858 ;    but  it  does 
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not  seem  to  have  been  looked  upon  with  favor,  if  we  may 
judge  from  the  remarks  of  Mr.  Chief  Justice  Marshall  in 
Bayley  v.  Greenleaf,  20  U.  S.  (7  Wheat.)  61,  that,  *•  it  is  a 
secret  invisible  trust,  known  onlj  to  the  vendor  and  vendee, 
and  to  those  to  whom  it  may  be  communicated  in  fact.    To 
the  world  the  vendee  appears  to  hold  the  estate  divested  of 
any  trust  whatever ;  and  credit  is  given  to  him,  in  the  confi- 
dence that  the  property  is  his  own,  in  equity,  as  well  as  law. 
A  vendor  rel3ring  upon  this  lien  ought  to  reduce  it  to  a  mort- 
gage, so  as  to  give  notice  to  the  world.     If  he  does  not,  he  is, 
in  some  degree,  accessory  to  a  fraud,  committed  on  the  public, 
by  an  act  which  exhibits  the  vendee  as  a  complete  owner  of 
an  estate  on  which  he  claims  a  secret  lien."     The  authorities 
pro  and  con  are  collated  in  28  Am.  &  Eng.  Enc.  Law,  168 ;  8 
Pom.  Eq.  Jur.,  §  1251 ;  2  Jones,  Liens,  §  1061 ;  1  Beach,  Mod. 
Eq.  Jur.,  §§  296,  297;  and  note  to  Mackreth  vl  Symmons^  1 
Lead.  Cas.  Eq.  447.     And  we  think  an  examination  of  them 
and  the  discussion  of  the  question  by  the  several  authors  will 
clearly  show  that  the  whole  doctrine  is  inconsistent  with  the 
general  policy  prevailing  in  this  country  of  making  all  matters 
of  title  dependent  upon  record  evidence,  so  that  interested  par- 
ties may  know  whether  the  land  is  incumbered  by  lien  without 
waiting  for  the  judgment  of  a  court,  as  is  admittedly  the  case 
in  many  instances  where  a  grantor's  lien  exists;  that  it  bris- 
ties  with  difficulties,  snares,  and  dangers,  and  ought  not  to 
find  lodgment  in  this  state,  where  its  only  eflPect  would  be  to 
render  the  title  to  real  estate  uncertain,  embarrass  its  aliena- 
tion, foster  litigation  and  offer  temptation  to  fraud  and  per- 
jury, with  no  substantial  benefit  to  any  one  except  to  protecf 
some  grantor  from  the  consequences  of  his  own  voluntary  act. 
The  decided  tendency  of  modern  legislation  and  legal  learning 
is  clearly  against  the  existence  of  such  a  lien  under  any  circum- 
stances. Mr.  Pomeroy  ventures  the  opinion  **  that  the  original 
grounds  and  reasons  for  admitting  the  grantor's  lien  do  not 
exist  in  our  own  country,  and  the  lien  itself  is  not  in  harmony 
with  our  general  real  property  law.     The  tendency  both  of 
our  legislation  and  of  our  social  customs  is  to  make  land  a  sub- 
ject of  commerce,  and  its  transmission  as  free  as  possible; 
while  the  rights  of  grantors  can  be  fully  protected  by  mort- 
gages,  which,  in  nearly  all  the  states,  are  widely  different 
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from  the  instrument  bearing  the  same  name  in  England."  8 
Pom.  Eq.  Jur.,  note  to  §  1250.  And  Mr.  Jones  says  that  "  It 
is  to  be  noticed  that,  within  a  few  years,  several  states  have 
abolished  this  implied  lien,  and  that  strong  expressions  of  dis- 
approbation of  the  doctrine  have  been  used  in  others.  More- 
over, the  practical  tendency  of  the  older  states  is  to  rely  upon 
formal  instruments  for  security,  when  security  is  wanted.  It 
may  bo  dou])ted,  therefore,  whether  this  doctrine  will  long 
survive."  2  Jones,  on  Liens,  note  to  §  1068.  And  the  learned 
editors  of  the  fading  Cases  in  Equity,  upon  an  exhaustive 
review  of  the  authorities,  conclude  that  ''  there  can  be  little 
doubt  this  principlot  of  an  implied  lien  for  purchase  money, 
has  no  just  application  in  a  country  where  every  debt  may  be 
at  once  made  a  Ken  by  judgment,  and  where  debts,  generally 
are  a  lien  on  the  lands  of  decedents ;  and  that  the  courts  of 
those  states  which  have  wholly  expelled  the  doctrine  have 
exhibited  a  more  accurate  appreciation  of  its  nature  and  pur- 
pose than  those  which  have  retained  it."  1  Lead.  Cas.  Eq. 
502.  The  doctrine  may  have  been  less  objectionable  in  a 
country  where  land  was  not  liable  for  the  contract  debts  of  the 
owner,  although  incurred  in  its  purchase,  and  where  the 
policy  of  the  law  was  to  discourage  the  alienation  of  real 
estate ;  but  we  are  satisfied  that  it  is  repugnant  to  the  regis- 
tration law  and  general  policy  of  this  state,  and  is  no  part  of 
our  law.     The  decree  of  the  court  below  will  be  affirmed. 

• 

Note.  In  additioQ  to  the  numerous  authorities  collated  in  the 
opinion  reported  above  we  refer  to  the  elaborate  collection  of  authorities 
on  this  subject  to  be  found  in  Webb  on  Record  of  Title,  §  20;  Pingrey 
on  Real  Property,  §  804;  Dembitz  on  Land  Titles,  Vol.  1,  p.  738.  The 
last  named  author  says:  "  The  doctrine  of  the  implied  vendor's  lien  has 
much  about  it  that  is  uncertain  and  inconvenient,  and  after  more  or  less 
of  a  struggle  it  has  been  wholly  rejected  in  Maine,  Massachusetts,  Penn- 
sylvania, North  and  South  Carolina,  Nebraska  and  Kansas.  In  Ver- 
mont and  Georgia,  where  the  courts  recognized  the  implied  lit^n,  it  was 
abolished  by  statute;  and  in  Connecticut,  New  Hampshire  and  Delaware, 
there  has  been  an  unwillingness  to  recognize  its  existence,  the  courts 
preferring  to  let  cases  involving  it  go  off  on  their  special  demerits."  In 
the  absence  of  a  special  contract  in  writing,  a  vendor's  lien  for  unpaid 
purchase  money  is  not  recognized  in  Kansas.  Trustees*,  Executors*  <& 
Securities*  Insurance  Go,  v.  Bowling,  2  Kan.  App.  770  (44  Pac.  Rep.  42); 
FuUer  v.  Irvin,  1  Kan.  App.  248  (42  Pac  Rep.  1094).  Citing,  Simpson  v. 
Mundee,  3 Kan.  172;  Qreeno  v.  Barnard,  18  Kan.  518.    A  note  given  for 


§  954-956  VENDOR  and  vendee.  798 

a  part  of  the  purchase  price  of  real  estate  does  not  create  such  a  lien, 
although  it  states  that  fact  and  gives  a  description  of  the  real  estate  pur- 
chased Fuller  V.  Irrin,  1  Kan,  App.  248  (42  Pac.  Rep.  1094).  Under  W.  Va. 
Code,  ch.  75,  §  1,  the  lien  does  not  exist  unless  expressly  reserved  by 
the  vendor  in  his  deed.  Scraggs  v.  HiU,  43  W.  Va.  162  (27  S.  E.  Rep. 
310). 

EPITOME  OP  CASES. 

Sec.  056.  Land  contracts  —  Construction  —  For- 
feiture. Where  a  contract  in  writing  duly  signed  by  the 
parties,  is  made  for  a  valid  consideration,  already  passed,  for 
the  purchase  and  sale  of  lands  at  a  price  to  be  fixed  by  apprais- 
ers to  be  selected  by  the  parties,  and  where  such  appraisers 
are  afterwards  named,  in  accordance  with  the  provisions  of 
the  contract,  and  proceed  to  make  a  valuation  of  the  property, 
their  appointment  cannot  be  revoked  at  the  pleasure  of  one  of 
the  parties.  Guild  y.  Atckinson^  71  €^  S.  J^.R,  Co.y^l  Kan. 
70  (45  Pac. Rep.  82;  57  Am.St.  Rep.812;88L.  R.A.77).  Cit- 
ing, McGheehan  w.Duffield^  5  Pa.  St.  497 ;  Bank  v.  Widner^  11 
Paige,  Ch.  529  \  Atkinson  v.  Whitney,  67  Miss.  655  (7  So.  Rep. 
644).  A  vendee  is  relieved  from  a  contract  to  purchase  land 
**  free  of  all  incumbrances"  where  a  railroad  company  having 
the  power  of  eminent  domain  has  surveyed  and  adopted  a  line 
for  a  railroad  «across  the  land.  Johnston  v.  Gallery,  173  Pa. 
129  (88  Atl.  Rep.  1086).  The  assignee  of  a  contract  for 
the  sale  of  land  in  which  there  is  neither  fraud  nor  warranty, 
like  the  grantor  under  y^hich  he  claims,  purchases  at  his  peril. 
Carrier  v.  Eastis,  112  Ala.  474  (20  So.  Rep.  595).  One 
who  would  declare  a  forfeiture  of  a  land  contract  must  act 
promptly.  Gaughen  v.  Kerr,  99  la.  214  (68  N.  W.  Rep. 
694).  For  case  depending  upon  particular  facts  and  illustra- 
ting what  constitutes  a  waiver  of  a  forfeiture  of  a  land  con- 
tract, see  LeBron  v.  Morris,  110  Ala.  115  (20  So.  Rep.  57). 

Sec.  950.  Land  contracts — Deficiency  in  quantity 
sold — Defective  title.  Where  a  party,  by  his  title  bond, 
covenants  to  sell  a  tract  of  land  with  general  warranty, 
describing  it  as  containing  a  certain  number  of  acres,  and  the 
vendee  executes  to  him  his  bonds  for  the  purchase  money,  one 
of  which  is  assigned  to  a  third  party,  and  it  is  subsequently 
ascertained  that  there  is  a  material  deficiency  in  the  quantity 
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of  the  land,  and  it  further  appears  that  the  vendor  is  insolvent, 
a  court  of  equity  will  not  require  such  vendee  to  complete  his 
purchase  by  paying  his  said  single  bill,  and  to  rely  upon  the 
hazard  of  recovering  the  money  so  paid  from  his  insolvent 
vendor.  Heavner  v.  Morgan^  41  W.  Va.  428  (23  S.  E.  Rep. 
874).  Where  the  conveyance  of  a  tract  of  land  referred  to  as 
**  containing  672  acres,  more  or  less,'*  and  there  were  only 
465^  acres  in  the  tract  it  was  held  that  the  discrepancy  was 
not  sufficient  to  justify  the  court  in  charging  the  jury,  *'  as  a 
matter  of  law,  that  the  discrepancy  is  so  gross  as  to  justify  the 
suspicion  of  willful  deception, or  mistake  amounting  to  fraud,*' 
but  that  was  a  question  of  fact  to  be  determined  by  them. 
Perkins  Mfg.  Co.  v.  Williams,  98  Ga.  888  (25  S.  E.  Rep. 
556).  For  cases  which  depend  upon  particular  facts  and 
illustrate  the  right  of  a  vendee  to  recover  on  account  of  a  defi- 
ciency in  the  amount  of  land  conveyed,  see  Currie  v.  Haw* 
kins,  118  N.  C.  598  (24  S.  E.  Rep.  476).  Where  a  vendee 
is  given  time  to  examine  the  title  and  the  contract  provides 
for  a  return  of  a  deposit  made  by  him  in  case  the  title  proves 
'  invalid  he  is  entitled  to  recover  such  deposit  where  it  appears 
that  there  is  an  outstanding  unrecorded  contract  of  sale  made 
by  his  vendor  to  a  third  party  which  by  mistake  includes  the 
same  lands,  if  the  vendor  fails  within  a  reasonable  time  to 
remove  such  defect.  Bartletty.  McGee,  114  Cal.  73  (45  Pac, 
Rep.  1029). 

Sec.  957.  Assignment  and  assumption  of  liens  and 
rights.  The  assignment  without  recourse,  of  a  note  given  for 
purchase  money,  is  not  a  waiver  of  the  lien.  Such  assignment 
transfers  the  lien  as  an  incident  to  the  debt.  Smith  v.  Mills, 
145  Ind.  884  (48  N.  E.  Rep.  664) ;  Dickason  v.  Fisher,  187 
Mo.  842  (87  S.  W.  Rep.  1114).  An  accrued  right  of  action 
for  damages  to  land  does  not  pass  to  a  vendee  thereof  by  a 
mere  conveyance  of  the  land.  Flickinger  v.  Omaha  Bridge 
d:  T.  Ry.  Co.,  98  la.  588  (67  N.  W.  Rep.  872).  Where,  in 
a  contract  for  the  purchase  of  land,  the  vendee  assumes  pay« 
ment  of  a  subscription  to  a  railroad  company,  previously  made 
by  the  grantor,  which  on  account  of  the  abandonment  of  the 
construction  of  the  road  is  never  required  to  be  paid,  the  same 
cannot  be  recovered  by  the  vendor.     Miller  v.  Barter^  89 
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Tex.  264  (84  S.  W.  Rep.  601).  Where  the  consideration  for 
the  conveyance  of  land  is  the  grantee's  agreement  to  pay  cer- 
tain incumbrances  thereon,  it  is  held  in  Indiana,  that  the 
grantors  may  maintain  an  action  for  breach  of  such  agreement 
without  first  having  paid  such  incumbrances.  Lowe  v.  Turpie^ 
147  Ind.  652  (44  N.  E.  Rep.  26;  87  L.  R.  A.  288). 

Sec.  068.  Rescission  of  land  contracts — Recovery 
of  damages  for  fraud.  A  vendor  having  a  lot  worth  seven 
hundred  dollars  who  believes  it  to  be  mortgaged  for  five  hun- 
dred dollars  sold  it  for  two  hundred  dollars  to  one  who  had 
previously  ascertained  that  the  vendor  was  mistaken  as  to  the 
incumbrance,  was  held  to  have  the  right  to  a  rescission  of  the 
contract  upon  the  return  of  the  two  hundred  dollars.  Conlan 
V.  Sullivan,  110  Cal.  624  (42  Pac.  Rep.  1081).  A  vendee 
may  refuse  to  perform  his  contract  of  purchase,  it  being  stip- 
ulated that  the  property  is  to  be  *'  clear  of  all  incumbrances," 
where  the  buildings  upon  the  premises  sold  are  located  upon 
the  bed  ;f  a  platted  street  which  the  statute  (Pa.  Act,  Apr.  8, 
1851 ;  P.  L.  827)  gives  the  municipality  the  right  to  open 
without  paying  any  damages  for  buildings  so  erected.  Evans 
V.  Taylor,  177  Pa.  St.  286  (85  Atl.  Rep.  685).  Wherea  con- 
tract  provides  that  in  case  of  a  default  in  the  payment  of  the 
purchase  money  it  should  become  void  and  any  amount  paid 
should  be  retained  as  rents,  taking  possession  by  the  vendor 
in  case  of  such  default  amounts  to  a  rescission  and  he  cannot 
thereafter  enforce  notes  and  mortgages  given  to  secure  the 
purchase  money.  Stciner  v.  Baker ^  111  Ala.  874  (19  So. 
Rep.  976) .  Where  a  vendor  receives  part  of  the  purchase 
money  and  places  his  vendee  in  possession  under  a  covenant 
to  convey  to  him,  does  or  knowingly  suffers  to  be  done,  an  act 
which  disables  him  from  performing  his  contract,  the  vendee 
may  treat  the  contract  as  rescinded  and  sue  for  damages  for 
the  breach  ;  and  he  is  entitled  to  recover  the  purchase  money 
paid,  with  interest,  and  the  value  of  the  improvements  made 
in  good  faith,  less  the  rental  value  of  the  land  during  the  time 
of  his  possession.  Hawkins  v.  Merritt,  109  Ala.  261  (19  So. 
Rep.  589).  A  vendee  may  maintain  an  action  for  fraud  and 
deceit  practiced  in  the  sale  by  the  vendor's  agent,  but  to  sus- 
tain &  recovery  he  must  show  the  loss  occasioned  to  him  by 
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8uch  fraud  and  deceit  and  where  he  retains  the  land  its  value 
at  the  time  he  took  possession  of  it  should  be  deducted  from 
the  general  amount  of  the  recovery.  West  J^lorida  Land  Co, 
V.  Studehaker,  87  Fla.  28  (19  So.  Rep.  176). 

Sec.  959.  Equitable  lien  of  the  vendee  upon  rescis- 
sion of  contract.  Upon  the  rescission  of  a  land  contract  by 
the  vendor,  the  vendee  is  entitled  to  an  equitable  lien  upon 
the  vendor's  interest  in  the  land  to  secure  the  repayment  of 
the  purchase  money  paid  by  the  former,  Bullitt  v.  Eastern 
Ky.  Land  Co.,  99  Ky.  824  (86  S.  W.  Rep.  16).  The  court 
say :  "  One  who  enters  upon  land  under  a  parol  contract 
cannot  maintain  an  action  to  enforce  it,  but  he  has  a  lien  upon 
it  for  whatever  he  may  have  paid  for,  or  improvements  made 
on  it.  Speers  v.  Sewell,  4  Bush.  289 ;  Usher* s  ExW  v.  Flood, 
83  Ky.  563.  It  is  a  resisting  equity,  and  the  court  will  not 
deprive  the  vendee  of  his  possession  until  he  is  reimbursed. 
In  such  states  of  case,  courts  of  equity  endeavor  to  place  the 
parties  in  statu  quo,  as  they  do  in  cases  of  rescission  of  con- 
tracts of  sales  of  land.  We  can  see  no  reason  for  the  rule 
which  would  deny  a  vendee  a  lien  upon  the  land  for  the 
money  he  had  paid  the  vendor,  simply  because  the  vendor  had 
broken  his  contract  in  failing  to  place  the  vendee  in  posses- 
sion of  the  land.  The  equitable  title  to  whatever  land  the 
vendors  actually  owned  within  the  boundary  sold  was  con- 
veyed to  the  vendee.  If  there  is  a  rescission  of  the  contract, 
the  vendee  should  not  be  compelled  to  surrender  this  equi- 
table title  to  the  land  until  it  has  been  reimbursed  the  sum  paid 
the  vendors." 

Sec.  960.  Purchase  money — Action  for  may  be  based 
on  grantee's  acceptance  of  the  deed.  An  action  for  the 
unpaid  purchase  price  of  land  may  be  maintained  against 
a  vendee  who  has  accepted  a  deed  therefor  in  pursuance  of  a 
contract  of  sale  although  no  written  promise  to  pay  such  pur- 
chase money  was  taken  by  the  vendor.  Mississippi  Code^  § 
2789,  providing  a  period  of  limitations  for  actions  **  on  any 
unwritten  contract,  express  or  implied,"  does  not  apply  to  this 
action  but  it  is  governed  by  the  general  six-year  statute  (Code, 
§  2737).    Washington  v.  Soria,  73  Miss.  665  ( 19  So.  Rep.  485 ; 
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55  Am.  St.  Rep.  555) .  The  court  say :  "  When  the  vendor 
has  made  a  conveyance  of  land  to  the  vendee,  who  has  exe- 
cuted no  written  promise  to  pay  the  purchase  price,  the  courts, 
while  uniformly  affording  relief,  are  not  very  well  agreed 
upon  what  precise  ground  the  right  is  rested.  In  Dock  Co,  v. 
Leaviit^  54  N.  Y.  85,  the  opinion  is  finally  rested  upon  the 
conclusion  that  the  recital  of  the  deed  accepted  by  the  grantee, 
that  he  sealed  the  same,  was  proof  of  the  fact  that  the  grantee 
had  sealed  it  by  adopting  as  his  seal  the  corporate  seal  of  the 
grantor.  There  is,  however,  much  in  the  opinion  suggesting 
that  in  the  absence  of  this  recital  the  court  would  have 
decided  that  by  accepting  the  conveyance  the  grantee  was 
bound  by  estoppel  to  deny  that  the  deed,  as  a  written  contract 
was  his,  though  it  was  not  signed  by  him.  Mr.  Bigelow,  in 
his  work  on  Estoppel,  page  846,  thus  announces  the  rule: 
^  Nor  will  the  grantee  in  a  deed  poll,  having  accepted  the 
deed  and  estate,  be  permitted  to  deny  his  covenants,  or  that 
the  seal  is  his,  in  an  action  on  the  covenants.'  In  Trotter  v. 
Hughes^  12  N.Y.  74  (62  Am.  Dec.  187),  it  was  said  that  *  the 
acceptance  of  a  conveyance  con  taming  a  statement  that  the 
grantee  is  to  pay  off  an  incumbrance  binds  him  as  effectually 
as  though  the  deed  had  been  inter  partes^  and  had  been  exe- 
cuted by  both  grantor  and  grantee.'  'A  covenant  can  only  be 
created  by  deed,  but  it  may  be  as  well  by  deed  poll  as  by 
indenture,  for  the  covenantee's  acceptance  of  the  deed  is  such 
an  assent  to  the  agreement  as  will  render  it  binding  on  him, 
but  the  party  must  be  named  in  the  deed  poll.'  Greenl. 
Cruise,  c.  26,  tit.  82,  §  8.  The  following  cases  seem  to  rest 
upon  this  ground :  Railroad  Co.  v.  Remmy^  18  Ind.  518 ; 
Railroad  Co.  v.  Pearce^  28  Ind.  502 ;  Bowen  v.  Kurtz ^  87 
Iowa,  240;  Crawford  \,  Edwards ,  88  Mich.  854;  Grove  v. 
Hodges^  55  Pa.  St.  504;  Schmucker  v.  Sibert^  18  Kan.  104 
(26  Am.  Dec.  765)  ;  Hubbard  v.  Marshall,  50  Wis.  822  (6 
N.  W.  Rep.  497)  ;  Long  v.  Bullard,  59  Ga.  858.  Mr.  Piatt 
denies  that  an  action  of  covenant  should  be  maintained  on  a 
deed  not  sealed  by  the  defendant,  but  admits  that  the  con- 
trary doctrine  has  been  very  generally  received  by  the  profes- 
sion, and  is  perhaps  too  well  established  to  be  reversed.  Piatt 
Gov.  18.  In  Finley  v.  Simpson,  22  N.  J.  Law,  811,  a  very 
great  number  of  authorities  are  cited  in  the  briefs  of  counsel ; 


808  SPITOME  OF  CASES.  §  960, 961 

and  the  court  held  that  the  action  of  covenant  might  be  main- 
tained upon  such  a  deed,  citing  in  support  of  its  opinion  Co. 
Litt.  281a,  281b,  note  1 ;  Shep,  Touch.  177 ;  4  Cruise  Dig. 
898;  8  Com.  Dig.  «« Covenant,"  (A  1) ;  4  Com.  Dig. 
"  Faite,"  (A  2)  ;  Id.  (C  2)  ;  Vin.  Abr.  "Condition,"  (I.a2)  ; 
Burnett  v.  Lynchy  5  Barn.  &  C.  689.  In  Lee  v.  Newman ^  55 
Miss.  865,  Judge  Chalmers,  in  delivering  the  opinion  of  the 
court,  in  a  case  not  calling  for  a  decision  of  the  question, 
declared  that  there  could  be  no  recovery  in  personam  against 
one  who  had  accepted  a  conveyance  by  which  it  was  stipu- 
lated that  as  a  p0.rt  of  the  purchase  price  he  should  pay  a  cer- 
tain mortgage.  The  proceeding  in  that  case  was  to  charge 
the  land,  and  it  was  not  sought  to  fix  a  personal  liability  on 
the  purchaser.  The  observations  of  Judge  Chalmers  would 
apply  as  well  where  the  obligation  was  to  pay  the  purchase 
price  to  the  vendor  as  to  a  mortgagee;  and  a  somewhat 
extended  examination  by  us  has  failed  to  discover  any  instance 
in  which  it  has  been  held  that  in  no  form  of  action  could 
relief  be  afforded  where  the  vendor  has  fully  executed  his  con- 
tract, by  conveying  the  land,  and  the  vendee  has  accepted  the 
land  and  entered  into  possession.  In  Massachusetts  it  has 
been  held  that  the  technical  action  of  covenant  cannot  be 
maintained  against  the  grantee,  who  has  not  signed  the  deed, 
but  that  assumpsit,  for  the  nonperformance  of  the  duty  or 
obligation,  may  be  brought.  Goodwin  v.  Gilbert ^  9  Mass. 
610;  Newell  \.  mil,  2  Mete.  (Mass.)  180;  Dix  v.  Marcy, 
116  Mass.  416;  Locked.  Homer,  181  Mass.  98  (41  Am.  Dec. 
199).  And  such  is  probably  the  rule  in  New  Hampshire, 
Burhank  v.  Pillsbury,  48  N.  H.  475  (97  Am.  Dec.  688) ;  and 
Pennsylvania,  Clark  v.  Martin,  49  Pa.  St.  289." 

Sec.  061.  Enforcement  of  the  payment  of  purchase 
money  by  foreclosure  of  land  contract.  In  an  executory 
contract  for  the  sale  of  real  estate,  equity  treats  the  vendor  as 
the  trustee  of  the  purchaser,  and  the  purchaser  as  the  trustee 
of  the  purchase  money  for  the  vendor.  This  rule  rests  upon 
the  doctrine  that  equity  considers  that  done  which  ought 
to  be  done.  In  an  executory  contract  for  the  sale  of  real 
estate,  the  title  retained  by  the  vendor  is  security  for  the  pay- 
ment of  the  unpaid  purchase  money.     In   such  a  contract  the 
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vendor,  upon  default  made  by  the  vendee,  may  treat  the  con- 
tract as  an  ordinary  real  estate  mortgage,  and  foreclose  it  as 
such.  Where  a  suit  is  brought  by  a  vendor  to  foreclose  an 
ordinary  contract  for  the  sale  of  real  estate  as  a  mortgage ,  the 
character  of  the  decree  to  be  rendered  must  be  determined  by 
the  particular  facts  and  circumstances  in  the  case  and  the 
equitable  rights  of  the  parties.  Hendrix  v.  Barker^  49  Neb. 
869  (68  N.  W.  Rep.  581). 

Sec.  062.  Defenses  to  actions  for  purchase  money. 
An  action  for  purchase  money  cannot  be  defeated  by  show- 
ing that  the  description  of  land  contained  in  the  plaintiff's 
deed  of  conveyance  was  insufficient  where  he  tenders  a 
deed  containing  a  sufficient  description.     Sanders  v.  GuilUy 

Tenn.  (87  S.  W.  Rep.  999).     Where  a  deed  of  con- 

veyance for  real  estate  is  accepted  by  the  grantee,  and  he 
takes  possession  under  it,  he  cannot  defeat  a  payment  of  the 
purchase  money  without  showing  ^n  eviction,  the  surrender  of 
possession  to  the  owner  of  a  paramount  title,  or  some  incon- 
venience or  expense  incurred  on  account  of  the  defect  in  the 
title.  Johnson  v.  Bedwell,  15  Ind.  App.  286  (48  N.  E.  Rep. 
246).  Covenants  of  general  warranty  or  for  quiet  enjoyment 
are  essential  and  conclusively  prospective.  Therefore,  in  the 
absence  of  fraud  or  anything  to  overcome  the  presumption 
that  the  vendor  of  real  property  is  able  to  respond  in  damages, 
a  purchaser  in  possession  under  a  deed  with  covenants  of  gen- 
eral warranty,  who  has  neither  been  evicted  nor  disturbed  in 
his  possession  or  quiet  enjoyment,  cannot,  by  showing  a 
mere  defect  in  the  title,  defeat  an  action  to  recover  a  balance 
due  on  the  purchase  price.  Price  v.  Hubbard^  8  S.  Dak.  92 
(65  N.  W.  Rep.  486).  Partial  failure  of  title  is  held  not  to 
be  a  defense  to  a  suit  upon  notes  given  for  the  purchase  of 
land,  but  it  is  different  where  the  failure  of  title  is  complete. 
Bean  V.Harrington,  88  Me.  460  (84  Atl.  Rep.  268).  The 
rights  and  liabilities  of  parties  to  a  parol  agreement  for  the 
conveyance  of  real  property  are  not  necessarily  reciprocal. 
One  who  enters  into  possession  of  land  under  a  parol  promise 
by  the  owner  to  convey,  the  latter  subsequently  fully  perform- 
ing by  the  tender  of  a  good  and  sufficient  deed,  may  be  liable 
in  an  action  for  the  purchase  price,  although  such  possession 
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be  not  of  itself  such  part  performance  as  would  entitle  him  to 
an  action  for  specific  performance  of  the  contract.  Stevens  v. 
Harding,  48  Neb.  659  (67  N.  W.  Rep.  746). 

Sec.  963.  Vendor's  lien — Creation  and  extent — ^Who 
may  enforce.  The  rule  which  prevails  in  Alabama  is  that  in 
the  sale  of  land,  where  the  purchase  money  or  any  part  remains 
unpaid,  the  law  presumes  the  existence  of  a  vendor's  lien 
unless  the  terms  of  the  contract  or  the  attending  circumstan- 
ces furnish  satisfactory  evidence  that  the  parties  did  not 
intend  to  reserve  the  lien,  and  the  burden  is  on  him  who 
asserts  the  waiver  or  nonexistence  of  the  lien.  McLean  v« 
Smith,  108  Ala.  588  (18  So.  Rep.  662).  Although  a  ven- 
dee purchases  under  separate  contracts  two  tracts  of  land 
from  two  people  if  they  unite  in  one  conveyance  and  war- 
ranty of  both  tracts  to  such  vendee  which  specifies  that  four 
bonds  have  been  given  by  the  grantee  to  them  for  the  unpaid 
money,  two  to  each  of  them,  and  recites  that  '*  the  vendor's 
lien  is  hereby  expressly  retained  upon  the  land  conveyed,  to 
secure  the  four  bonds  *  *  *  given  for  deferred  payrnents 
of  purchase  price,"  it  is  held  that  the  lien  of  each  vendor 
embraces  all  the  lands  conveyed,  and  not  merely  his  interest 
therein.  Patterson  v.  Grottoes  Co.,  98  Va.  578  (25  S.  E. 
Rep.  602).  A  vendor's  lien  may  be  enforced  by  one  who  is 
not  a  grantor  when  good  conscience  demands  a  lien  for  the 
purchase  money.  Smith  v.  Mills,  145  Ind.  884  (44  N.  E.  Rep. 
862).  Unless  reserved  by  a  contract  a  vendor's  lien  cannot 
be  enforced  where  land  and  other  property  are  sold  for  a  sum 
in  gross.      Griffin  v.  Byrd,  74  Miss.  82  (19  So.  Rep.  717). 

Sec.  964.  Vendor's  lien  against  married  women.  A 
vendor's  lien  may  be  enforced  against  a  married  woman  by 
the  assignee  of  her  note  given  for  the  purchase  money,  al- 
though such  note  be  void  so  far  as  giving  the  right  to  a  per- 
sonal judgment  against  her.  McClure  v.  Bigstaff,  Ky. 
(87  S.  W.  Rep.  294)  :  The  court  say  :  "  After  a  mar- 
ried woman  has  received  a  deed  for  land  it  may  be  subjected 
to  the  payment  of  the  unpaid  purchase  money,  for  the  reason 
that,  as  the  contract  has  been  executed  whereby  she  has  re- 
ceived the  vendor's  title  to  the  land,  she  is  estopped  to  deny 
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his  right  to  subject  the  same  to  the  payment  of  the  purchase 
money." 

Sec.  965.  Vendor's  lien — Rights  of  subsequent  pur- 
chaser. The  vendor's  equitable  lien  for  the  purchase  money 
of  land  having  been  abolished,  the  vendee  of  land  to  whom 
the  same  was  absolutely  conveyed  by  the  vendor,  the  latter 
taking  no  mortgage  or  other  security  upon  the  land  conveyed, 
could,  before  paying  the  purchase  money,  lawfully  convey  the 
land  to  another  at  any  time  before  the  purchase  money  debt 
had  been  reduced  to  judgment,  or  an  attachment  for  the  same 
had  been  actually  levied  upon  the  land ;  and  this  is  true, 
although  the  effect  of  such  conveyance  might  be  to  defeat  the 
collection  of  the  purchase  money.  jRiggs  v.  yoneSy  97  Ga. 
420(24  8.  £.  Rep.  165).  Where  one  in  possession  of  land 
makes  an  absolute  conveyance  of  it,  the  presumption  is  that 
he  did  so  on  an  adequate  consideration,  and  unless  there  is 
some  circumstance  which  indicates  the  contrary,  persons  may 
deal  with  the  grantee  on  that  supposition,  and  are  not  under 
obligations  to  inquire,  and  guard  against  a  vendor's  lien.  Aus^ 
ten  V.  Pulschen,  etal,  112  Cal.  528  (44  Pac.  Rep.  788). 

Sec.  966.  Vendor's  lien — Loss,  release,  waiver  and 
satisfaction.  Where  a  vendee  tenders  to  his  vendor  the  full 
balance  of  the  purchase  money  and  demands  his  deed  accord- 
ing to  the  contract,  which  tender  and  demand  is  refused,  such 
vendee  is  not  released  from  his  obligation  to  pay  the  money 
but  the  land  is  thereby  released  from  any  further  claim  by  the 
vendor  and  he  is  confined  to  his  personal  claim  for  the  money, 
nor  are  his  rights  changed  by  the  subsequent  tender  of  the 
deed  by  him  to  the  vendee  with  a  demand  for  the  purchase 
money  which  was  refused.  Haile  v.  Smithy  118  Cah  656  (45 
Pac.  Rep.  872).  A  vendor's  lien  is  waived  by  taking  a  mort- 
gage to  secure  unpaid  purchase  money.  Palmer  v.  Deslaur- 
ics,  19  R.  I.  505  .(84  Atl.  Rep,  1108).  It  is  waived  by  the 
acceptance  of  notes  secured  by  a  lien .  upon  other  lands. 
Bright  V.  Murray,        Tenn.  (85  S.  W.  Rep.  1088).    It 

is  waived  by  prosecuting  a  suit  to  judgment  for  part  of  the 
purchase  money  and  a  sale  of  the  land  upon  execution  issued 
thereon.     Dickason  v.  Fisher,  187  Mo.  842  (87  S.  W.  Rep. 
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1114.)  The  taking  of  a  judgment  at  law  is  held  not  to  abro- 
gate or  defeat  the  vendor's  lien  to  secure  the  debt.  Kane  v. 
Mann,  98  Va.  289  (24  S.  E.  Rep.  988).  The  renewal  of  a 
purchase  money  note  or  the  execution  of  a  note  to  a  third 
party  or  assignment  of  the  note  given  for  purchase  money, 
does  not  destroy  the  vendor's  lien.  Upland  Land  Co.  v. 
Ginn,  144  Ind.  484  (48  N.  E.  Rep.  448).  Where  a  vendor's 
Hen  is  reserved  in  the  deed,  upon  payment  of  the  purchase 
money,  it  is  the  duty  of  the  vendee  to  execute  a  proper  release 
of  the  lien,  and  a  tender  of  the  purchase  money  made  on  con- 
dition of  such  release  being  executed  is  valid.  Engelhach  v. 
Simpson,  12  Tex.  Civ.  App.  188  (88  S.  W.  Rep.  596). 

Sec.  967.  Enforcement  of  vendor's  lien — Practice. 
In  equitable  proceedings  to  enforce  a  vendor's  lien,  it  is  held 
not  to  be  necessary  to  aver  a  tender  of  a  deed,  yohnson  v. 
Kurtz,  97  Tenn.  508  (87  S.  W.  Rep.  222).  Under  Ala. 
Code,  §  8605,  providing  that  in  *'  suits  for  the  enforcement  of 
equitable  liens,  execution  may  issue  for  the  balance  found  due 
after  a  sale  of  the  property  ordered  and  decreed  to  be  sold,"  it 
is  held  that  the  plaintiff  in  an  action  to  enforce  a  vendor's  lien 
is  entitled  to  a  deficiency  judgment  although  his  complaint 
does  not  contain  a  specific  prayer  therefor.  Tompkins  v. 
Cooper,  97  Ga.  681  (25  S.  E.  Rep.  247).  In  a  suit  to  enforce 
a  purchase  money  lien  on  the  land,  no  convention  of  the  lien- 
holders  of  the  debtor  is  necessary ;  and  in  a  suit  to  enforce  the 
lien  for  one  of  several  notes  for  purchase  money  of  land,  it  is 
not  error  to  decree  a  sale  without  provision  for  other  notes 
not  matured  when  the  suit  began.  Long  v.  Ferine,  41  W. 
Va.  814  (28  S.  E.  Rep.  611).  It  is  held  that  where  a  vendee 
defends  against  a  suit  to  foreclose  a  vendor's  lien  on  the 
ground  of  a  defect  in  title,  he  must  establish  that  the  title  was 
a  failure  in  whole  or  in  part,  that  there  was  danger  of  eviction, 
and  also  such  circumstances  as  would  prima  facie  repel  the 
presumption  that  at  the  time  of  the  purchase  he  knew  and 
intended  to  run  the  risk  of  a  defect.  Brown  v.  Montgomery, 
89  Tex.  250  (84  S.  W.  Rep.  448).  A  petition  which  does 
not  undertake  to  state  where  the  title  to  the  land  resides,  nor 
that  petitioner  will  be  able  to  show  on  a  trial  that  the  vendor 
had  no  title,  nor  that  he,  the  petitioner,  did  not  enjoy  the 
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benefits  of  the  purchase  by  taking  possession  and  enjoying  the 
use  of  the  property,  but  merely  states,  upon  advice  received, 
that  the  vendor  had  no  title,  cannot  be  accepted  as  showing 
sufficient  cause  for  setting  aside  a  decree  to  enforce  a  vendor's 
lien  on  the  property,  and  permitting  the  petitioner  to  defend 
the  suit  on  the  merits.  Buford  v.  Ward^  108  Ala.  807  (19 
So.  Rep.  857). 


WASTE. 
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Sec.  968.  Miscellaneous  notes.  Where  the  cutting 
of  timber  by  a  widow  in  possession  of  her  dower  estate  works 
no  permanent  injury  to  the  estate  in  remainder,  and  the  pro- 
ceeds from  the  timber  were  applied  to  making  necessary 
repairs  she  is  not  guilty  of  waste.  Lunn  v.  Osliriy  96  Tenn. 
28  (88  S.  W.  Rep.  561).  Particular  allegations  held  insuffi- 
cient to  show  threatened  waste  by  a  tenant.  Bucklen  v. 
Cushman,  145  Ind.  51  (44  N.  E.  Rep.  6).  A  lessor's  right 
to  maintain  an  action  for  waste  committed  by  the  lessee  during 
his  term  is  not  affected  by  the  fact  that  the  lease  was  within 
the  statute  of  frauds,  or  that  he  had  subsequent  to  the  com- 
mission of  the  waste  complained  of,  for  a  valuable  considera- 
tion, accepted  a  surrender  of  the  lease.     Marshall  v.  Rugg^ 

Wyo.  (44  Pac.  Rep.  700).     Particular  answer  to  a 

complaint  by  a  mortgagee  to  enjoin  waste  held  insufficient. 
Henry  v.  Watson,  109  Ala.  885  (19  So.  Rep.  418). 
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METCALP  V.  NELSON. 

(8  S.  Dak.  87.) 

Ownership  of  springs.  In  the  absence  of  evidence  as  to  its 
source,  it  will  be  presumed  that  a  natural  spring  of  water  is  formed  by 
the  ordinary  percolation  of  water  in  the  soil.  Water  so  percolating 
through  the  soil  or  coming  to  the  surface  in  a  spring  belongs  to  the  owner 
of  the  soil  in  such  a  sense  and  to  such  an  extent  that  he  is  entitled  to  the 
exclusive  right  to  use  and  dispose  of  the  same.  A  complaint  which 
shows  the  plaintiff  to  be  the  owner  of  land  upon  which  such  a  spring  is 
located,  and  that  the  defendant,  against  his  objection,  and  in  defiance  of 
his  protest,  has  willfully  and  habitually  taken  large  quantities  of  water 
from  such  spring,  states  a  cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant.    Fuller,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Kellam,  J. 

Sec.  969.  Statement  of  the  case.  While  some  ques- 
tion is  made  as  to  the  sufficiency  of  the  description  as  set  out 
in  the  complaint,  we  think  it  is  sufficiently  definite  for  the 
purpose  of  this  action,  and  shall  treat  the  complaint  as  alleg- 
ing that  the  plaintiff,  who  is  now  appellant,  was  at  the  time 
mentioned,  the  owner  of  a  parcel  of  land  upon  which  was 
located  a  spring  of  water,  and  that  without  his  consent  and 
against  his  objection  the  defendant  removed  from  said  spring 
and  hauled  away  a  large  quantity  of  water  for  his  own  use 
and  for  purposes  of  sale,  and  that  the  value  of  the  water  so 
taken  was  $500,  for  which  amount  judgment  was  demanded. 
At  the  trial  the  court  sustained  defendant's  objection  that  the 
complaint  did  not  state  facts  constituting  a  cause  of  action, 
and  rendered  judgment  for  defendant.  Plaintiff  appeals. 
The  grievance  complained  of  is  not  the  trespass  upon  or  injury 
to  plaintifTs  real  estate,  but  the  asportation  of  water  issuing 
from  said  spring,  and  claimed  to  belong  to  plaintiff.  The 
interesting  question  therefore  is,  did  the  plaintiff  have  such 
property  rights  in  and  to  the  corpus  of  the  water  in  such 
spring  as  would  entitle  him  to  recover  for  what  was  carried 
away? 
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Sec.  970.     Percolating  waters — Removal  of  water 
from  a  spring.     Subterranean  waters,  not  flowing  in  a  defined 
course  or  channel,  but   percolating  and  seeping  through  the 
earth,  are  a  part  of  the  realty.     This  is  statutory  here  (Comp. 
Laws,  §  2771),  and  is  the  law  generally.     In  Wilson  v.  Cily 
ofNev)  Bedford,  108  Mass.  265  (11  Am.  Rep.  852),  the  court 
said:     **The  percolating  water  belongs  to  the  owner  of  the 
land  as  much  ns  the  land  itself,  or  the  rocks  and  stones  in  it.** 
To  the  same  effect  are  Roath  v.  Driscoll,  20  Conn.  588  (52 
Am.    Dec.  852)  ;    Village  of  Delhi  v.    ToumanSy  45  N.  Y. 
862 ;  Frazier  v.  Brown,  12  O.  St.  294 ;    City  of  Emporia  v. 
Soden,  25  Kan.   588   (87  Am.  Rep.  265) ;  Railroad  Co.  v. 
Dufour,  95  Cal.  615  (80  Pac.  Rep.  788)  ;   Clark  v.   Conroe^ 
88  Vt.  469 ;   Taylor  v.   Fickas,  64  Ind.  167  (81  Am.  Rep. 
114).     As  to  the  water  rights  of  owners  of  land  in  which 
springs  are  located,  the  authorities  distinguish  between  springs 
that  are  fed  by  the  seeping  of  water  generally  through  and 
from  the  surrounding  earth  and  those  that  are  formed  by  the 
breaking  out  upon  the  surface  of  definite  underground  water 
courses ;  the  latter  being  governed  by  the  same  rules  of  law 
as  surface  streams.     For  a  collection  of  cases  exemplifying 
this  distinction,  see  note  to  Wheatlcy  v.  Baugh,  25  Pa.  St. 
528  (64  Am.  Dec.  727).     In  the  absence  of  evidence,  it  will 
be  presumed  that  the  spring  was  formed  and  fed  by  the  per- 
colation of  water  through  the  surrounding  soil,  and  was  not 
the  outbreak  upon  the  surface  of  a  subterranean  stream.    Han- 
son V.  Mc  Cue,  42  Cal.  803.     In  Bister  v.  City  of  Springfield, 
49  O.  St.  82  (80  N.  E.  Rep.  278),  it  was  said  that,  as  it  was 
not  shown  from  what  source  the  spring  was  supplied,  it  would 
be  inferred  that  it  came  from  percolation  through  the  earth  in 
the  vicinity  of  the  spring.     See,  also,  Sweti  v.  Cults,  50  N. 
H.  489  (9  Am.  Rep.  276).     As  the  hidden  water  in  the  plaint- 
ifTs  soil  belonged  to  him  as  a  part  of  it,  he  might,  by  artificial 
means,  separate  it  from  the  soil,  and  it  would  still  belong  to 
liim.     He  might  sink  a  well,  into  which  such  water  would 
work  its  way,  and  the  accumulation  in  the  well  would  still  be 
his,  and  subject  to  his  proprietary  control.     Davis  v.  Spauld- 
ing,  157  Mass.  481  (82  N.  E.  Rep.  650;  19  L.  R.  A.  102). 
If  the  water  which  fills  this  spring  is  not  subject  to  the  law  of 
running   streams,  but  to  that  of  percolating  water,  did  the 
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plaintiff  lose  his  ownership  of  it  when  it  appeared  upon  the 
surface  ?  If  a  cloud  had  hurst  on  plaintiff's  land,  and  filled  a 
cavity  thereon  with  rain,  it  would,  while  so  confined,  helong 
to  plaintiff,  and  we  are  unable  to  see  why  or  how  the  ques- 
tion of  ownership  can  be  made  to  depend  upon  which  way 
the  water  comes  from.  Suppose  this  percolating  water  ap- 
peared at  the  surface  only  at  the  point  of  the  spring,  and  at 
once  sank  away  again  into  the  surrounding  soil,  resuming  its 
character  of  wandering,  seeping  water,  would  the  plaintiff's 
proprietary  right  come  and  go  with  the  appearance  and  dis- 
appearance of  the  water?  It  must  be  remembered  that  we 
are  not  dealing  with  a  running  stream,  or  with  riparian  rights, 
but  simply  with  percolating  waters  which  have  combined  and 
struggled  to  the  surface  on  plaintiff's  land.  We  think  the 
plaintiff  had  more  than  the  ordinary  usufruct  in  the  water  of 
this  spring,  so  long,  at  least,  as  it  was  held  in  the  spring. 
He  might  consume  or  dispose  of  it  if  he  chose.  He  might 
convey  it  away  in  pipes,  or  carry  it  off  in  tanks.  If  medicinal 
he  might  bottle  it,  and  sell  it  for  the  healing  of  the  nations. 
It  would  be  inconsistent  with  the  maintenance  of  such  right 
in  plaintiff  to  allow  that  the  defendant  or  any  other  stranger 
had  also  the  right,  in  hostility  to  the  plaintiff,  to  take  and 
carry  away  water  from  the  same  spring.  While  it  may  not 
be  technically  correct  to  say  that  the  landowner  is  the  absolute 
owner  of  percolating  waters  gathered  into  a  spring  or  well, 
such  is  often  the  expression  of  the  courts  and  text  writers,  and 
probably  means  what,  in  respect  to  water,  is  practically  equiv- 
alent to  ownership, — the  exclusive  right  to  use  and  dispose  of 
it.  While  the  precise  question  presented  by  this  case  appears 
to  be  novel,  there  are  many  cases  which  recognize  the  right 
of  the  owner  of  land  upon  which  a  spring  so  appears  to  sell 
and  dispose  of  the  right  to  all  or  a  portion  of  the  water  it  sup- 
plies. See  Buffutn  v.  Harris ^  5  R.  I.  248 ;  Bliss  v.  Greeley ^ 
45  N.  Y.  671  (6  Am.  Rep.  157) ;  Clark  v.  Conroe,  88  Vt. 
469.  Applying  these  views  to  the  facts  stated  in  the  com- 
plaint, we  think  the  conclusion  must  be  that  plaintiff  had  such 
an  ownership  of  or  interest  in  the  water  in  this  spring  as 
entitled  him  to  the  exclusive  right  to  use  and  dispose  of  it. 
While  the  complaint  does  not  expressly  aver  damages  or  detri- 
ment to  the  plaintiff  in  the  hauling  away  by  the  defendant  of 
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water  from  the  spring,  we  think  it  does  show  an  invasion  of 
the  plaintiff's  right,  from  which  the  law  presumes  damage. 
6  Am.  &  Eng.  £nc.  Law,  p.  2,  and  cases  cited.  Under  our 
practice  every  action  is  an  action  on  the  case,  and,  while  it 
may  be  that  the  plaintiff  is  not  entitled  to  recover  specifically 
for  so  many  gallons  of  water  taken  from  the  spring,  we  think 
the  complaint  shows  a  right  in  plaintiff,  and  a  violation  of  it 
oy  defendant.  It  seems  to  us  that  the  complaint  states  facts 
which,  if  proved,  would  entitle  the  plaintiff  to  at  least  nom- 
inal damages.  Whether  he  can  or  ought  to  recover  more  is 
for  him  to  demonstrate  in  the  trial  court.  This  case  does  not 
present  the  question  of  whether,  after  trial,  a  judgment  for 
defendant  ought  to  be  reversed,  because  on  the  facts  proved 
the  plaintiff  ought  to  have  had  a  judgment  for  nominal  dam- 
ages. The  question  here  is  purely  a  legal  one.  To  sustain 
this  judgment  we  must  say  as  a  matter  of  law  that  the  facts 
stated  in  the  complaint  do  not  constitute  a  cause  of  action ; 
that  they  do  not  show  a  right  in  plaintiff  and  a  violation  of  it 
by  defendant.  For  the  reasons  stated  we  are  of  the  opinion 
that  the  circuit  court  was  wrong  in  ruling  that  the  complaint 
did  not  state  facts  constituting  a  cause  of  action.  Its  judg* 
ment  for  defendant  following  such  ruling  is  reversed,  and  the 
case  remanded  for  a  new  trial. 

Fuller,  J.  (dissenting). 

No  trespass  upon  or  injury  to  real  property  being  alleged, 
and  no  damages  being  claimed,  it  is,  in  my  judgment,  obnox- 
ious to  the  creative  plan,  and  as  inconsistent  with  the  law  of 
nature,  to  permit  plaintiff  to  recover  for  water  which  he 
could  not  use,  and  did  not  desire  to  appropriate,  as  it  would 
be  under  similar  circumstances  to  grant  him  a  money  judgment 
for  the  value  of  sunlight  or  the  free  air  of  heaven.  There  was 
no  usurpation  of  right,  and  there  is  no  rule  of  law  by  which 
to  grant  or  measure  a  recovery,  in  the  absence  of  any  claim  or 
pretense  that  plaintiff  had  sustained  injury.  Assuming,  but 
not  conceding,  that  the  complaint  in  this  action,  under  the 
liberal  view  of  a  majority  of  this  court,  states  facts  which 
would,  if  proved,  entitle  plaintiff  to  nominal  damages,  the  judg- 
ment of  the  court  below  ought  not  to  be  disturbed.  Unless  it 
becomes  necessary  to  preserve  or  define  some  legal  right  clearly 
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invaded  or  involved,  appellate  courts  do  not  usually  feel 
called  upon  to  reverse  a  judgment  to  enable  a  party  to  recover 
nominal  damages.  2  Enc.  PI.  &  Prac.  685 ;  Benson  v.  Village 
of  Waukesha,  74  Wis.  81  (41  N.  W.  Rep.  1017)  \Lumbcr  Co. 
v.  Williams,  78  Mich.  86  (40  N.  W.  Rep.  940)  ;  McAllister 
v.  Clement,  75  Cal.  182  (16  Pac.  Rep.  775)  ;  McCauleyy.  Mc 
Keig,  8  Mont.  889  (21  Pac.  Rep.  22)  ;  Williams  v.  Brown, 
76  la.  648  (41  N.  W.  Rep.  877).  The  judgment  of  the  court 
below  should  be  affirmed. 

Note.  The  owner  of  land  upon  which  springs  are  situated  is  the 
absolute  owner  of  the  waters  flowing  therefrom  which  he  may  use  or  sell, 
having  regard  to  the  riparian  rights  of  the  lower  owners;  and  where  such 
waters  are  taken  under  the  right  of  eminent  domain  he  is  entitled  to  com- 
pensation on  the  basis  of  such  ownership.  Harviood  v.  Village  of  West 
Randolph^  64  Vt.  41  (24  Atl.  Rep.  97).  The  granting  of  an  easement  of 
ri^ht  of  way  over  lands  does  not  deprive  the  owner  of  the  fee  of  the  bene- 
fit of  waters  flowing  from  a  spring.  Bmith  v.  HoUoway,  124  Ind.  829  (24 
N.  E.  Rep.  886).  The  owner  of  a  spring  cannot  acquire  by  prescription 
the  right  to  waters  feeding  it  which  percolate  through  the  lands  of  an 
adjoining  owner  so  as  to  deny  the  latter  the  right  to  use  his  own  land  for 
legitimate  purposes,  though  the  direct  effect  of  such  use  be  to  drain  the 
spring.  EUter  v.  City  of  Springfield,  49  O.  St.  82  (30  N.  E.  Rep.  274). 
But  where  a  grantor  in  a  conveyance  of  land  having  a  spring  on  it  inserts 
a  clause,  "  I  also  quitclaim  all  right  and  title  which  I  have  in  and  to  what 
water  would  naturally  flow  into  the  above-described  springs  and  wells/' 
neither  he  nor  his  successors  in  title  have  any  right  to  interfere,  by  acts 
on  adjoining  land,  with  the  natural  flow  of  percolating  waters  which  feed 
the  spring.    MiiMrd  v.  Currier,  67  Vt.  489  (32  Atl.  Rep.  472). 
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Sec.  071.  Pertaining  to  dams.  The  grant  of  a  right 
to  flood  a  part  of  a  farm  by  the  erection  of  a  dam  will  pre- 
clude the  maintenance  of  an  action  for  injuries  caused  by  the 
dam  to  the  remaining  portion.  Nunamaker  v.  Columbia 
Water-Power  Co.,  47  S.  C.  485  (25  S.  E.  Rep.  751 ;  84  L.  R. 
A.  222;  58  Am.  St.  Rep.  905).  Mill  owners  who  have 
acquired  the  right  to  dam  water  by  prescription  cannot  extend 
their  flowage  beyond  what  existed  during  the  period  of  the 
prescription.  A.  P.  Cook  Co.  v.  Beard,  108  Mich.  17  (65 
N.  W.  Rep.  518).  North  Carolina  Act  Dec.  24,  1887, 
authorizing  the  board  of  trustees  of  the  Columbia  Canal  to 
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construct  dams  construed  and  applied.     Leitzsey  v.  Columbia 
Water- Power  Co.,  47  S.  C.  464  (25  S.  E.  Rep.  744;  84  L. 
R.  A.  215). 

Sec.  072.  Pollution  and  diversion  of  flowing  waters 
•—Injunction  to  prevent.  An  injunction  will  lie  to  prevent 
the  pollution  of  flowing  waters,  yussup  £  Moore  Paper  Co* 
V.  Ford,  6  Del.  Ch.  52  (88  Atl.  Rep.  618).  The  court  say: 
^'  To  so  pollute  a  stream  as  to  render  it  useless  to  riparian 
owners  below,  is  practically,  as  to  them,  to  destroy  the  stream, 
and  to  destroy  their  rights  therein  as  riparian  owners.  The 
authority  of  a  court  of  equity  to  restrain  the  pollution  of 
natural  streams  of  water,  where  such  pollution  will  cause 
irreparable  injury  and  loss  to  a  riparian  owner  in  his  accus- 
tomed and  necessary  legal  use  of  the  waters  thereof,  is 
unquestionable,  and  established  by  numerous  authorities." 
Fluids  discharged  from  a  sewer,  although  colorless,  sterilized 
and  apparently  innoxious,  may,  by  combination  with  other 
substances  found  in  the  river,  become  the  occa^on  of  decompo- 
sition and  consequent  pollution  so  as  to  a£ford  ground  for  an 
injunction.  Morgan  v.  City  of  Danhury,  67  Conn.  484  (85 
AtL  Rep.  499).  A  lot  owner  is  not  entitled  to  an  injunction 
restraining  the  making  of  municipal  improvements  by  a  city 
because  they  will  obstruct  a  natural  watercourse  running  over 
his  lot  where  it  appears  that  he  refused  an  offer  of  the  city  to 
make  proper  arrangements  to  flow  the  water  by  connection 
with  a  sewer.  Richardson  v.  City  of  Eureka,  110  Cal.  441 
(42  Pac.  Rep.  965). 

• 

Sec.  973.  Draining  cemeteries.  A  cemetery  associa- 
tion will  not  be  permitted  to  discharge  an  underground  drain 
into  a  running  stream  to  the  injury  of  the  riparian  owners, 
although  such  stream  be  otherwise  somewhat  polluted  by  sur- 
face drainage.  Barrett  v.  Mt.  Greenwood  Cen^.  Ass^n^  159 
111.  885  (42  N.  E.  Rep.  891 ;  50  Am.  St.  Rep.  168 ;  81  L.  R. 
A.  109).  The  court  say :  ^^  It  is  a  well-recognized  branch  of 
equity  jurisdiction  to  restrain  by  injunction  the  fouling  of 
running  streams  that  pass  over  the  lands  of  others,  by  con- 
necting sewers  therewith,  or  by  other  means,  so  as  to  endanger 
the  comfort  and  health  of  others,  or  to  cause  irreparable  injury 
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to  tdeir  property  rights."  Citing,  High.  Inj.  p.  508,  §§  794, 
795;  People  v.  City  of  Si.  Louis,  5  Oilman  851  (18  Am.  Dec 
889)  ;  WaMe  v.  Reinback,  76  111.  822 ;  Metropolitan  City  Ry 
Co.  V.  City  of  Chicago,  96  111.  620;  Minke  v.  Hopetnan,  87  111. 
450;  Catlin  v.  Valentine,^  Paige  575  (88  Am.  Dec.  567) ; 
Lyon  V.  McLaughlin,  82  Vt.  428;  Village  of  Divight  y.  Hayes, 
160  111.  278  (87  N.  E.  Rep.  218;  41  Am.  St.  Rep.  867). 

Sec.  974.  Subterranean  waters  —  Rights  of  land 
ow^ner.  The  owner  of  land  through  which  subsurface  water, 
without  any  definite,  distinct,  and  known  channel,  percolates 
or  filters  through  the  soil  to  that  of  an  adjoining  owner,  is  not 
prohibited  from  digging  into  his  own  soil,  and  appropriating 
water  found  there  to  any  legitimate  purposes  of  his  own, 
though,  by  doing  so,  the  water  ma)'  be  entirely  diverted  from  the 
land  to  which  it  would  otherwise  naturally  have  passed ;  but,  if 
the  subterranean  water  has  assumed  the  proportions  of  a  stream 
flowing  in  a  well  defined  channel,  the  owner  of  the  land 
through  which  it  flows  will  not  be  authorized  to  divert  it,  pol- 
lute it,  or  improperly  use  it,  any  more  than  if  the  stream  ran 
upon  the  surface  in  a  well  defined  course.  The  only  differ- 
ence in  the  application  of  the  law  to  surface  and  subsurface 
streams  is  in  ascertaining  the  character  of  the  stream.  If  it 
does  not  appear  that  the  waters  which  come  to  the  surface  are 
supplied  by  a  definite  flowing  stream,  they  will  be  presumed 
to  be  formed  by  the  ordinary  percolations  of  water  in  the  soil ; 
such  presumption  being  necessary  on  account  of  the  difi!iculty 
in  determining  whether  the  water  flows  in  a  channel  beneath 
the  soil.  Tampa  Water-works  Co,  v.  Cline,  87  Fla.  686  (20 
So.  Rep.  780 ;  58  Am.  St.  Rep.  262 ;  88  L.  R.  A.  876).  It  is 
held  that  the  principles  governing  water  upon  the  surface  of 
the  earth  are  inapplicable  to  waters  beneath  its  surface,  and 
percolating  through  its  soil.  The  water  which  is  held  by  the 
soil  is  a  portion  of  the  soil  itself,  and  belongs  to  the  owner  of 
the  land.  Gould  y.  Eaton  etal.  111  Cal.  689  (44  Pac.  Rep. 
819;  52  Am.  St.  Rep.  201).  As  to  when  percolating  waters 
will  be  included  in  proceedings  to  appropriate  water  rights , 
see  Hollingsworth  £  Vose  Co.  v.  Foxborough  Water  Supply  ' 
Dist.,  165  Mass.  186  (42  N.  E.  Rep.  574). 


WILLS. 
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Sec.  975.  As  to  the  validity  of  devises  of  real  estate. 
A  will  revoked  by  a  subsequent  marriage  of  the  testator  is 
void  for  any  purpose.  Sloniger  v.  Sloniger^  161  111.  270  (48 
N.  E.  Rep.  1111).  A  mere  naked  possibility  or  reverter  de- 
scends to  one's  heirs  and  cannot  be  devised.  Trustees  ofPres- 
hytcrian  Church  v.  Venadle,  159  111.  215  (42  N.  E.  Rep.  886 ; 
50  Am.  St.  Rep.  159).  A  devise  must  not  suspend  the  own- 
ership of  the  estate  devised.  Succession  of  AfcCan^^Lau 
145  (19  So.  Rep.  220).  The  rule  that  where  one  standing 
in  a  fiduciary  relation  obtains  a  devise  of  valuable  property  to 
the  exclur^ion  of  lawful  heirs  it  will  be  presumed  that  fraud  or 
undue  influence  was  applied,  is  not  applied  to  a  case  where 
the  devise  is  made  to  the  wife  of  the  testator.  Orth  v.  Orth^ 
145  Ind.  184  (44  N.  E.  Rep.  17;  57  Am.  St.  Rep.  185). 
Where  the  only  qualification  of  an  absolute  devise  is  that  a 
certain  person  shall  hold  and  manage  the  property  during  the 
life  of  the  devisee,  paying  the  income  therefrom  to  him,  the 
devisee  may  dispose  of  the  corpus  of  the  estate  by  will.  In 
re  Boies'  Estate,  177  Pa.  St.  190  (85  Atl.  Rep.  724).  A  power 
of  a  testator  to  dispose  of  his  real  estate  by  will  is  to  be  deter- 
mined by  the  law  of  the  place  where  the  land  is  situated. 
Carpenter  v.  Bell,  90  Tenn.  294  (84  S.  W.  Rep.  209). 

Sec.  076,  Killing  of  the  testator  by  the  devisee — 
Validity  of  the  devise — Right  of  inheritance.  A  devise 
of  land  is  not  rendered  void  in  law  by  the  killing  of  the  testa- 
tor by  the  devisee  ;  but  such  crime  authorizes  equity  to  deprive 
the  devisee  of  the  estate.  Ellerson  v.  Westcott^  148  N.  Y. 
149  (42  N.  E.  Rep.  540).  The  court  say :  **  A  will  may  be 
void  for  many  reasons.  It  may  not  have  been  executed  with 
the  forms  required  by  law.  It  may  dispose  of  the  property 
upon  limitations  in  contravention  of  law.     The  testator  may, 
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by  reason  of  alienage  or  other  incapacity,  be  incapable  of 
making  a  will.  The  statute  may  interpose  a  prohibition 
against  devises  or  bequests  to  certain  persons  or  corporations, 
or  affix  limitations ;  and  wills  made  in  violation  of  the  statute 
will  be  void,  either  in  whole  or  partially.  Hall  v.  Hall^  81 
N.  Y.  180.  A  will  may  be  procured  by  fraud  or  undue  influ- 
ence, and,  if  this  is  established,  the  will  is  void,  because  it  is 
not  in  law  the  act  of  the  testator.  But  the  case  presented  by 
the  fact  [the  killing  of  the  testator]  sought  to  be  introduced 
by  the  amendment  to  the  complaint  in  this  action  does  not 
show,  or  tend  to  show,  that  the  will  was  void.  It  alleges 
neither  incompetency  on  the  part  of  the  testator,  nor  any 
defect  in  the  execution  of  the  will,  nor  that  the  devise  to  the 
testator's  wife  was  in  contravention  of  any  statute,  nor  that  it 
was  procured  by  fraud  or  undue  influence,  nor  that  the  wife 
was  under  any  incapacity  to  take  and  hold  property  by  will. 
If  the  fact  sought  to  be  incorporated  in  the  complaint  can  be 
established,  Riggs  v.  Palmer,  115  N.  Y.  514  (22  N.  E.  Rep. 
188;  12  Am.  St.  Rep.  819),  is  an  authority  that  a  court  of 
equity  will  intervene,  and  deprive  her  of  the  benefit  of  the 
devise.  It  will  defeat  the  fraud  by  staying  her  hand  and 
enjoining  her  from  claiming  under  the  will.  But  the  devise 
took  effect  on  the  death  of  the  testator,  and  transferred  the 
legal  title  and  right  given  her  by  the  will.  The  relief  which 
may  be  obtained  against  her  is  equitable  and  injunctive.  The 
court,  in  a  proper  action,  will,  by  forbidding  the  enforcement 
of  a  legal  right,  prevent  her  from  enjoying  the  fruits  of  her 
iniquity.  It  will  not  and  cannot  set  aside  the  will.  That  is 
valid,  but  it  will  act  upon  facts  arising  subsequent  to  its  exe- 
cution, and  deprive  her  of  the  use  of  the  property.  The  civil 
law  debarred  one  who  procured  the  death  of  another  from 
succeeding  to  his  estate,  either  as  testamentary  heir  or  by 
inheritance,  on  the  ground  that  be  was  unworthy.  Domat 
says  he  shall  be  deprived  of  the  inheritance  (part  2,  bk.  1,  tit. 
1,  §  8),  and  in  the  Code  Napoleon  (§  627)  such  a  person  is 
classed  among  those  '  unworthy  to  succeed,  and  as  such 
excluded  from  succession.'  This  was  one  of  the  penalties  for 
his  misconduct.  It  operated  to  exclude  him  from  the  benefitr 
of  the  devise  on  the  principle  that  by  his  misconduct  he  had 
debarred  himself  from  claiming  it."     For  conflict  of  authority 
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upon  this  subject,  see  cases  cited  in  Vol.  Ill,  §  209 ;  Vol.  II, 
§  156. 

Sec.  077.  Acceptance  necessary — ^After  acquired 
realty.  A  devise  of  land  must  be  accepted  before  it  becomes 
complete.  Acceptance  of  the  devise  by  a  life  tenant  will  be 
presumed  if  he  goes  into  possession,  although  he  claims  the 
fee  under  sales  for  taxes  while  the  property  was  in  possession 
of  a  prior  taker,  but  such  presumption  may  be  overthrown  by 
proof  of  acts  inconsistent  with  acceptance.  Defrecse  v.  Lake^ 
109  Mich.  415  (67  N.  W.  Rep.  505;  82  L.  R.  A.  744). 
Under  the  Florida  statute  of  wills,  of  November  20,  1828 
(McClel.  Dig.  p.  985,  §  1),  in  force  until  the  Revised  Stat- 
utes took  effect,  on  June  18,  1892,  no  one  could  by  will  devise 
lands  located  in  Florida  that  he  did  not  own  and  had  no  inter- 
esit  in  at  the  time  of  the  execution  of  such  will.  So  long  as 
said  statute  of  1828  remained  in  force,  real  estate  in  Florida 
acquired  subsequently  to  the  execution  of  a  will  did  not  pass 
thereby ;  and  this  whether  such  will  was  executed  in  or  out  of 
the  state  of  Florida.  Frazier  v.  Boggs,  87  Fla.  807  (20  So. 
Rep.  245). 

Sec.  978.  Agreements  to  devise  realty.  A  parol  con- 
tract by  one  to  will  all  his  property  to  his  neice  if  she  lives 
with  and  cares  for  him  during  his  life  may  be  taken  out  of  the 
statute  of  frauds  by  performance  on  her  part  and  specrfic  per- 
formance be  decreed,  but  specific  performance  will  not  be 
granted  in  such  case  where  it  would  operate  to  deprive  a  sub- 
sequent wife  of  the  promisor  of  her  rights  in  the  property  as 
a  surviving  wife,  she  having  no  knowledge  of  the  contract. 
Owens  V.  McNally,  118  Cal.  444  (45  Pac.  Rep.  710;  88  L.  R. 
A.  869).  A  parol  contract  by  which  a  father  agreed,  in  con- 
sideration of  the  surrender  to  him  by  a  daughter  of  her  inter- 
est as  heir  in  the  unadministered  estate  of  her  mother,  to 
devise  to  the  daughter  on  his  death  one-fourth  of  his  estate, 
part  of  which  consisted  of  land,  was  held  unenforceable,  as 
being  within  the  statute  of  frauds,  in  the  absence  of  a  showing 
of  part  performance  by  the  father  before  his  death.  Swash  v. 
Sharpstein,  14  Wash.  St.  426  (44  Pac.  Rep.  862 ;  82  L.  R.  A. 
796),  and  many  cases  there  cited. 
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Sec.  979.  Agreements  to  devise — Resulting  trusts. 
Where  the  promise  to  devise  real  estate  rests  upon  a  sufficient 
and  valuable  consideration,  the  promisee  may  be  protected  by 
equity  decreeing  a  resulting  trust  in  the  property  even  though 
the  promise  rests  in  parol.  If  a  contract  is  to  pay  for  services 
or  for  property  by  devise  or  bequest,  an  action  will  lie  for  the 
value  of  the  service  or  the  property  in  default  of  the  promised 
testamentary  compensation.  If  there  is  a  promise  to  devise 
or  bequeath  specific  property  for  services  or  for  property,  a 
court  of  law  will  allow  an  action  to  recover  upon  a  quantum 
meruit y  and  a  court  of  equity,  where  the  contract  is  clearly 
proven,  will,  in  its  discretion,  decree  what  is  equivalent  to  a 
specific  performance  of  the  contract.  Nor  will  the  fact  that 
the  agreement  rests  in  parol  debar  a  court  of  equity  from 
exerting  its  power  in  this  way,  if  there  has  been  part  per- 
formance. Duvale  v.  Duvale^  54  N.  J.  Eq.  581  (85  Atl.  Rep. 
750).     Citing,  Johnson  v.  Huhhell,  10  N.  J.  Eq.  882.  . 

• 

Sec.  980.      Construction   of   wills — Rules  of.    The 

cardinal  rule  in  the  construction  of  wills  is  that  the  intention 
of  the  testator  shall  prevail,  but  this  rule  will  not  be  allowed 
to  interfere  with  the  established  rulps  of  law.  Forjoler  v. 
Du/ime,  U8  Ind.  24S  (42  N.  E.  Rep.  628).  Where  a  will 
directs  that  the  residue  of  an  estate  be  apportioned  among  the 
heirs  of  the  testator,  they  taike  per  stirpes  and  not  per  capita. 
Jackson  V.  Alsop,  67  Conn.  249  (84  Atl.  Rep.  1106).  Words 
of  survivorship  in  a  will,  unless  there  is  a  manifest  intent  to 
the  contrary,  always  relate  to  the  death  of  the  testator. 
Mooresv.  Hare,  144  Ind.  578  (48  N.  E.  Rep.  870).  In  the 
absence  of  anything  showing  such  an  intention,  a  will  should 
not  be  construed  so  as  to  exclude  after-born  children  in  order 
to  avoid  the  rule  against  perpetuities.  Lav)rence  v.  Smith, 
168  111.  149  (45  N.  E.  Rep.  259).  A  testator  will  not  be  pre- 
sumed to  have  intended  partial  intestacy  unless  the  language 
of  the  will  compels  such  construction.  Korf  v.  Gerichs,  145 
Ind.  184  (44  N.  E.  Rep.  24).  A  will  is  to  be  construed  as  of 
the  time  of  the  death  of  the  testator  and  not  by  the  light  of 
subsequent  events;  and  the  law  presumes  that  the  testator  did 
not  intend  to  die  intestate  as  to  any  part  of  his  property  unless 
fiuch  intent  clearly  appear.      Carney  v.  Kain,  40  W.  Va.  768 
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(28  S.  £.  Rep.  650).  It  is  a  rule  of  intention  that  where  a 
devisee  is  charged  with  the  payment  of  money  in  respect  to 
the  estate  in  his  hands,  he  takes  a  fee  simple  in  such  estate,  there 
being  no  limitations  over,  on  the  principle  that  he  might  other- 
wise be  loser.  Korfy,  Gerichsy  145  Ind.  184  (44  N.  E.  Rep. 
24).  Uncertainty  in  clauses  of  a  will  as  to  distribution  of 
income  will  not  render  the  will  void  if  they  could  all  be  stricken 
from  the  will  without  impairing  its  integrity  as  a  whole,or  with- 
out affecting  the  general  scheme  of  the  testamentary  disposition 
or  interfering  with  or  defeating  the  evident  general  intent  of 
the  testator.  Chilcott  v.  Hart,  28  Colo.  40  (45  Pac.  Rep. 
891;  85  L.  R.  A.  41).  Where  there  is  no  ambiguity  on  the 
face  of  the  will,  parol  testimony  is  inadmissible  to  show  the 
understanding  or  intention  of  the  testator  or  the  meaning  in 
which  words  were  used  by  the  person  who  drew  the  wilL 
Dcfreesew.  Lake,  109  Mich.  415  (67  N.  W.  Rep.  505:  82  L. 
R.  A.  744). 

Sec.  981.  Construction — Children,  heirs,  issue,  &c« 
Where  a  testator  devises  his  property  to  his  wife  "  for  the 
remainder  of  her  life  ;  then  it  is  to  be  sold,  and  the  proceeds- 
divided  between  my  surviving  brothers  and  sisters,"  the  divis- 
ion is  to  be  made  among  the  brothers  and  sisters  surviving  at 
the  time  provided  for  the  distribution.  In  re  Winter'' s  Estate, 
114  Cal.  186  (45  Pac.  Rep.  1068).  Upon  the  death  of  one  to 
whom  land  has  been  devised  for  life  and  then  "  to  go  to  his 
living  children,"  all  the  children  of  such  devisee  living  at  the 
time  of  his  death  take  equally.  Inge  v.  yoncs,  109  Ala.  175 
(19  So.  Rep.  485).  That  a  will  giving  a  life  estate  to  testa- 
tor's widow  and  remainder  to  his  children,  or  their  survivors, 
contains  a  provision  that,  in  case  of  the  marriage  of  the 
widow,  the  estate  shall  be  immediately  divided  into  equal 
shares  and  be  distributed  between  her  and  them,  does  not 
affect  the  interpretation  of  the  will  as  to  the  character  of  the 
children's  estates  or  the  meaning  of  the  word  "  survivors.'* 
Thorington  v.  Thorington,  111  Ala.  287  (20  So.  Rep.  407;  86 
L.  R.  A.  885).  "  Children"  will  not  be  construed  to  mean 
**  heirs  "  in  conflict  with  the  apparent  intention  of  the  testa- 
tor. Rosenau  v.  Childress,  111  Ala.  214  (20  So.  Rep.  95). 
As    to    when   the    word   "  issue "  means  grandchildren,  see 
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Chwatal  v.  Schreiner,  148  N.  Y.  688  (48  N.  E.  Rep.  166). 
*'  Issue  of  his  body,"  "  heirs  of  his  body  "  and  "  heirs,"  may 
be  construed  to  mean  children.     Strain  v.  Sweeney^   168  111 
608  (45  N.  E.  Rep.  201). 

Sec.  982.  Construction  of  devise — Creation  of  a 
■defeasible  fee.  Where  a  testator  devised  property  to  his 
wife  for  life  or  widowhood  and  upon  her  death  or  marriage  to 
go  to  his  eight  children  *'  to  them  and  their  heirs  and  assigns 
forever,  and,  in  case  of  the  death  of  any  one  of  them  without 
issue  living  at  the  time  of  his  or  her  death,  I  do  give  and 
•devise  his  or  her  share  to  the  survivor  or  survivors  ;  and  this 
principle  of  survivorship  I  do  direct  to  apply  not  only  to  the 
original,  but  to  all  accretions  by  survivorship  until  the  death 
of  any  and  all  of  such  children  as  may  die  without  issue  at  the 
time  of  his  or  her  death,"  it  was  held  that  they  took  an  estate 
in  fee  as  tenants  in  common,  defeasible  as  to  each  on  his  or  her 
•death  without  issue,  in  which  event  the  share  of  the  person  so 
•dying  passed  to  the  survivor,  so  that  the  last  survivor  took  his 
estate,  including  that  which  survived  to  him,  in  fee  absolutely. 
Anderson  v.  Brown,  84  Md.  261  (85  Atl.  Rep.  987).  See 
Crozier    v.     Cundall,        Ky.  (85    S.    W.    Rep.  546). 

Construing  a  devise  by  a  testator  to  his  son  '^  and  his  heirs 
forever,  but,  in  case  he  should  die  without  issue  of  his  body, 
then  the  same  shall  go  to  the  heirs  of  N,,  to  them  and  their 
use  forever,"  it  is  held  that  the  son  took  a  fee  determinable 
upon  his  dying  without  leaving  children  at  his  death,  and  that 
the  limitation  over  to  the  ** heirs"  of  N.  was  to  N.'s  children. 
Strain  v.  Sweeney,  168  111.  608  (45  N.  E.  Rep.  201). 

Sec.  983.  Construction  of  particular  vrills.  For  cases 
which  depend  upon  particular  facts  and  construe  particular 
w^ills,  see,  as  to  creation  of  life  estate  with  power  to  dispose, 
Degman  v.  Degman,  98  Ky.  717  (84  S.  W.  Rep.  628) ; 
as  to  the  creation  of  a  precatory  trust.  Hill  v.  Page,  Tenn. 
(86  S.  W.  Rep.  785) ;  Nunn  v.  O'Brien,  88  Md.  198 
(84  Atl.  Rep.  244);  Mitchell  v.  Mitchell,  148  Ind.  118  (42 
N.  E.  Rep.  465) ;  Coulson  v.  Alpaugh,  168  111.  298  (45  N.  E. 
Rep.  216)  ;  as  to  when  a  legacy  is  a  charge  on  land,  Brcck  v. 
Parks,         Ky.  (87  S.  W.  Rep.  271)  :  In  re  Ncj^combc  s 
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Will,  98  la.  175  (67  N.  W.  Rep.  587);  In  re  Feet's  Estate, 
99  la.  814  (68  N.  W.  Rep.  705) ;  Outland  v.  Outland,  118 
N.  C.  188  (23  S.  £.  Rep.  972);  as  to  suspension  of  ownership. 
Succession  of  McCan^  48  La.  145  (19  So.  Rep.  220)  ;  as  to 
implied  direction  to  trustee  to  convey,  In  re  Clark,  19  R.  I. 
110  (88  Atl.  Rep.  585)  ;  as  to  the  meaning  of  "  improved  real 
estate,"  Robh  v.  Rohb,  178  Pa.  St.  620  (84  Atl.  Rep.  287)  ;  as 
to  what  is  a  charge  on  land.  In  re  Lloyd's  Estate,  174  Pa.  St. 
184  (84  Atl.  Rep.  519) ;  Johnson  v.  Conover,  54  N,  J.  Eq. 
888  (85  Atl.  Rep.  291)  ;  as  to  when  nonaccepted  trust  estates 
should  be  distributed.  In  re  President  and  Eellows  of  Tale 
College,  67  Conn.  287  (84  Atl.  Rep.  1086) ;  as  to  when  a 
devise  lapses,  Jackson  v.  Alsop,  67  Conn.  249  (84  Atl.  Rep. 
1106)  ;  as  to  the  creation  of  a  spendthrift's  trust,  Wanner  \, 
Snyder,  177  Pa.  St.  208  (85  Atl.  Rep.  604) ;  as  to  the  creation 
of  conditional  fees,  Brooks  v.  Kipp,  54  N.  J.  Eq.  462  (85  Atl. 
Rep.  658)  ;  as  to  what  works  a  conversion  of  realty  to  person- 
alty, Taylor  v.  Haskell,  178  Pa.  St.  106  (85  Atl.  Rep.  782)  ; 
Clarke  v.  Clarke,  46  S.  C.  280  (24  S.  E.  Rep.  202;  57  Am. 
St.  Rep.  675)  ;  as  to  amount  of  realty  included,  Chace  v. 
Lamphere,  148  N.  Y.  206  (42  N.  E.  Rep.  580)  ;  as  to  the 
creation  of  trusts,  Allen  v.  Allen,  149  N.  Y.  280  (48  N.  E. 
Rep.  626) ;  Packard  v.  Kingman,  109  Mich.  497  (67  N.  W. 
Rep.  551) ;  Crudup  v.  Holding,  118  N.  C.  222  (24  S.  E.  Rep. 
7)  ;  Henderson  v.  Williams,  97  Ga.  709  (25  S.  E.  Rep.  895) ; 
as  to  the  description  of  realty,  Stewart  v.  Stewart,  96  la.  620 
(65  N.  W.  Rep.  976) ;  as  to  when  a  devise  includes  after 
acquired  realty,  Bedell  v.  Fradenhurg,  65  Minn.  861  (68  N. 
W.  Rep.  41)  ;  as  to  when  a  fee  is  created,  Gaskins  v.  Hunton, 
92  Va.  528  (28  S.  E.  Rep.  885) ;  as  to  the  creation  of  a  per- 
sonal trust,  Baker  v.  McAden,  118  N.  C.  740  (24  S.  E.  Rep. 
581);  as  to  the  creation  of  a  tenancy  in  common,  McCord  v. 
Whitehead,  98  Ga.  881  (25  S.  E.  Rep.  767);  as  to  when  after- 
acquired  realty  passes,  Webb  v.  Archibald,  128  Mo.  299  (84 
S.  W.  Rep.  54)  ;  as  to  when  a  remainder  is  "  accelerated," 
Latta  v.  Brown,  96  Tenn.  848  (84  S.  W.  Rep.  417;  81  L.R. 
A.  840). 

Sec.  984.     Devises  and  bequests  in  lieu  of  dower.  A 

widow  electing  to  take  an  annuity,  given  by  her  husbands* 
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• 

will  in  lieu  of  dower,  which  does  not  exceed  her  dower  inter- 
est in  value  has  preference  over  the  creditors  of  the  estate. 
Green  v.  Saulsbury,  6  Del.,  Ch.  871  (88  Atl.  Rep.  628). 
Where  a  widow  having  the  right  to  take  the  provision  made 
for  her  by  her  husband^s  will  and  also  her  distributive  share, 
under  Iowa  Code,  §  2542,  enters  into  an  agreement  with  his 
executors  and  the  legatees  under  the  will  whereby  she  accepts 
payment  from  them  of  a  specified  sum  in  lieu  of  her  distribu- 
tive share,  the  effect  of  such  agreement  and  payment  is  to  vest 
in  the  estate,  for  the  benefit  of  the  devisees  and  legatees  other 
than  the  widow,  all  right  to  realty  and  other  property  which 
she  might  have  claimed.  Baldwin  v.  Hill^  97  la.  586  (66  N. 
W.  Rep.  889)  •  It  is  held  that  a  devise  by  a  testator  to  his 
widow  when  accepted  by  her,  does  not  defeat  her  right  lo 
dower  unless  the  intent  of  the  testator,  that  the  devise  shall  be 
in  lieu  of  dower  is  shown  by  a  declaration  of  the  will  to  that 
effect,  or  is  clearly  deducible  from  its  terms;  as  where  it 
appears  that  a  claim  for  dower  would  be  incompatible  with 
the  will  and  that  to  allow  it  would  defeat  some  provision  of 
the  will.  In  re  Franke's  Estate,  97  la.  704  (66  N.W.  Rep. 
918).  The  widow's  consent  to  take  under  the  will  may  be 
presumed  from  her  acceptance  of  property  devised.  In  re 
Frankc's  Estate,  97  la.  704  (66  N.  W.  Rep.  918).  A  widow 
can  elect  to  take  partly  under  the  law  and  partly  under  the 
will.  Wis.  Rev.  Stat.,  §§  2171,  2172,  applied.  Meltns  v. 
Pabst  Brewing  Co.,  98  Wis.  140  (66  N.  vf.  Rep.  244). 
Where  a  widow  takes  possession  of  land  devised  to  her  in  lieu 
of  the  estate  which  she  would  take  under  the  law,  and  exer« 
cises  dominion  thereover  for  nearly  ten  years  in  accordance 
with  the  character  of  the  estate  given  by  the  will,  she  will  be 
considered  as  having  elected  to  take  under  it.  Wilson  v,  Wil. 
son,  145  Ind.  659  (44  N.  E.  Rep.  665). 

Sec.  985.  Conditions  in  restraint  of  marriage.  I\ 
is  held  that  a  condition  of  a  devise  in  restraint  of  a  second 
marriage  is  valid.  Herd  v.  Carton,  97  Tenn.  662  (87  S.  W, 
Rep.  551;  87  L.  R.  A.  781).  The  court  say:  "It  is  laid 
down  as  a  general  proposition  by  all  the  authorities  that  con- 
ditions in  general  restraint  of  marriage  are  void ;  but,  like  all 
other  general  propositions,  this  must  be  understood  in  refer- 
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ence  to  its  application  and  to  its  exceptions.  It  is  only  liter- 
ally true  when  considered  without  respect  to  either.  One  of 
the  exceptions  recognized  by  the  general  current  of  authority, 
and  by  the  almost  universal  concurrence  of  modern  judicial 
opinions,  is  that  such  a  condition  in  restraint  of  marriage  does 
not  extend  to  the  case  of  a  second  marriage.  The  principle 
itself  was  borrowed  from  the  civil  law,  in  which  widows,  as 
observed  by  L#ord  Thurlow  in  the  principal  case  on  that  sub- 
ject, were  excepted  from  the  Novels  {Barton  v.  Barton^  2 
Vern.  308)  ;  and  this  exception  has  been  continued  throughout 
modern  English  and  American  authorities.  Further,  on  this 
question,  Mr.  Beach  in  his  work  on  the  Law  of  Wills  (§  284) 
says  :  *  The  present  state  of  the  law  as  regards  conditions  in 
restraint  of  the  second  marriage  of  a  woman  is  this ;  that  they 
are  exceptions  to  the  general  rule  that  conditions  in  restraint 
of  marriage  are  void,  and  the  annunciation  of  that  law  has  been 
gradual.  In  the  first  instance,  it  was  confined  to  the  case  of 
the  testator  being  the  husband  of  the  widow.  In  the  next 
place  it  was  extended  to  the  case  of  a  son  making  a  will  in 
favor  of  his  mother.  Then  came  the  case  of  Newton  v.  Mars- 
den^  2  Johns.  &  H.  856,  decided  in  1862,  in  which  it  was  held 
to  be  a  general  exception,  by  whomsoever  the  request  may 
have  been  made.  Allen  v.  Jackson^  1  Ch.  Div.  899.'  The 
whole  subject  will  be  found  discussed  by  Mr.  Beach,  in 
§§  288-237 ;  in  Schouler,  Wills,  §  608 ;  Story  Eq.  Jur.,  §§  276- 
291 ;  in  Pritch.  Wills,  §§  155-160;  and  in  the  case  of  Scott  v. 
Tyler,  2  White  &  T.  Lead.  Cas.  Eq.  429-512,  and  note.  The 
leading  Tennessee  cases  on  the  general  subject  are  Hawkins 
V.  Skeggs*  AdnCr,  10  Humph.  81 ;  Hughes  v.  Boyd,  2  Sneed 
512;  Duncan  v.  Phillips,  8  Head  417.  They  are  not  in 
antagonism  to  the  exception  now  discussed,  and  rather  lean 
to  the  validity  of  conditions  in  restraint  of  marriage,  gener- 
ally, of  the  widow,  and  to  the  power  of  the  testator  to  termi- 
nate the  enjoyment  of  any  estate  devised,  whether  these  pro- 
visions be  in  the  form  of  limitations  or  conditions." 

Sec.  986.  Miscellaneous  notes  on  vrills.  A  devise 
to  the  testator's  "nephews"  does  not  give  any  estate  to  an 
illegitimate  nephew  not  specially  named  although  he  could 
inherit  property  from  the  testator  under  the  statute  of  descent 
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Lyon  V.  Lyon,  88  Me.  895  (84  Atl.  Rep.  180).  Where  a  will 
devises  land  to  a  trustee  with  discretionary  .power  to  convey  to 
a  third  party,  no  title  is  created  in  such  third  party  by  the 
will.  All  of  his  title  or  right  depends  upon  the  conveyance 
of  the  trustee.  Crist  v.  Schank,  146  Ind.  277  (45  N.  E.  Rep. 
190).  **  A  specific  devise  of  land,  mortgaged  by  the  testator 
to  secure  his  own  debt,  -prima  facie  imports  an  intention  that 
the  debt  shall  be  satisfied  out  of  the  general  personal  assets.'' 
Turner  v.  Laird,  68  Conn.  198  (85  Atl.  Rep.  1124).  Citing, 
Hewes  v.  Dehon,  8  Gray  205.,  Particular  will  construed  and 
held  not  to  confer  a  power  of  sale  upon  the  executor. 
Smalley  \ .  Smalley ,         N.  J.  Eq.  (85   Atl.   Rep.  874). 

Where  a  testator  makes  an  absolute  devise  he  can  not  limit 
the  estate  thus  given  by  any  recommendation  or  request  as  to 
the  disposition  of  it  by  the  devisee.  Taylor  v.  Brown,  88  Me. 
56  (88  Atl.  Rep.  664) ;  In  re  Bellas'  Estate,  176  Pa.  122  (84 
Atl.  Rep.  1008).  There  may  be  an  ademption  of  a  bequest 
in  a  will  by  a  conveyance  of  land  to  the  legatee  prior  to  the 
testator's  death,  where  such  appears  to  be  the  manifest  inten- 
tion of  the  testator.  Carmichael  v.  Lathrop,  108  Mich.  478 
(66  N.  W.  Rep.  850).  One  cannot  take  a  benefit  under  a 
will  and  at  the  same  time  defeat  the  provisions  of  the  instru- 
ment, but  must  make  his  election.  Hyatt  y.  Vanneck,  82  Md. 
465  (88  Atl.  Rep.  972).  The  word  "  lend  "  when  applied  to 
real  estate  means  the  same  as  '*  give,'*  "  bequeath "  or 
"  devise."    HoU  v.  Pickett,  111  Ala.  862  (20  So,  Rep.  482). 
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1892-93,  p.  42 676 

1892-93.  p.93 790 

1894-95,  p.  488 898 

1894-95,  p.  1088. 939 

ARIZONA. 

Compiled  ZawM  1877- 

Ch.30,  §  3 189 

BevUed  Statutes  1887. 

§    1379 842 

§     1470 189 

§^  2297,2299 842 

^    2301 842 

^    2307 842 

§    2310 842 

^    2318 842 

k    2321 842 

4§  2325,2326 842 

ARKANSAS. 

Constitution, 

Art.  9,  5  3 378 

Art.  9,  i  5 374 

Art.  16,  §  5 896 

Mansfield's  Digest. 

§^  3551,3552 316 

§  4245 907 

^§  5763,5769 .  924 

Sandels  A  Sill's  JHgest, 

^§  627-638 920 

^  2595 915 

^^  3443,3444 344 

(jfi  3458,3459 345 

^  4766 105,518 

^  4783, 4786, 4787 105 

^§  4815,4818,4819,4820,4822..  843 

^  4945-4951 476 

^§  5094,6634 843 

^  4833,4840 843 

Laws, 

1887,  Act  March  18 382 

1897,  Reg.  Sess.,  p.  33. 163 


CALIFORNIA. 

Constitution, 

Art.  1,4  14 703 

Art.l3,§  5 611 

Art.  14,  §  1 421 

Art.  17,4  3 668 

Art.  20,  4  9 62,291 

Civil  Code. 

4    140 710 

§    164 481 

§4  328, 336, aS8, 346, 352, 353...  844 

4    562 421 

§    711 149 

4    1241 378 

4    1265 322,377,379 

4    1386,subd.6 182 

4    1394 182 

^  1401,1402 65 

4    1474 379 

44  1573,1574 844 

4    1624,  subd.  6 818 

4    2221 942 

44  2309,2310 86 

4    2310 643 

4    2955 105 

4    3399 768 

4    3479  616 

Code  of  Civil  Procedure. 

4  52,  subd.  2 730 

4  214 940 

44  315-318 844 

4  337 830 

4  338,  subd.  1 919 

4  338,  subd.  4 a30 

4  a39 830 

4  534 940 

44  1160-1162 343 

4  1183 512,525,546 

4  1184 521,546 

4  1187 527.529 

4  1188 516 

4  1191 510,514 

4  1192 512 

4  1240 233 

4  1452 452 

4  1497..... 591 

4  1600.. 591 

44  1529-1533. 1537 336 

4  1549 331 

Political  Code, 

4  3716 919 

Statutes. 

1873-74,  p.  582 381 

1875-76.  p.98 618 
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1887,  p.40 420 

1891,  p.  147.  §  15 420 

1897.  p.63 65 

1897,  pp.  138-166 164 

1897,  p.  155,^  66 644 

COLORADO. 

'  ConBtitution, 

Art.6.§  11 421 

Code  Civil  Procedure, 

§  255 671.674,717 

§  542 658 

General  Statute*  1883. 

Ch.  90 663 

^  215 741 

^  2148 518 

4§  2151.2152 538 

§  1720 422.518 

^  1740 421 

§  1766 421 

^  1797 421 

§  1851 761 

k    2409 654 

§4  2818,2819 904 

MiUe*  Annotated  Statutee, 

§    446 741 

§  1973.subd.6 345 

§    8888 909 

^  4184 291 

§§  4780.4783 591 

Mevised  Statutes  1891. 

^§  2900,2911,2912.2914 845 

^    3904 845 

Lawe. 

1855,  p.  43.  §§  4,  6 41 

1879,  p.99.^  19 421 

1881,  p.  159,  §  34 421 

1887.  p.  205 414 

1893,  pp.  327-330,  M  1, 8.  4,  6- 
10. 845 

CONNECTICUT. 

General  Statutee, 

§    600 333 

§    1355,1356 845 

§^  1368,1369 846 

§§  1376,1378,1388 846 

§    1390 846 

§    1477 8 

$    1759 8 


§    2703,2706,2720 13 

$    2952 291 

§    2975 51 

§^  3489-3491 790 

§    3820 896 

i    3845 898 

^    3890 904 

^  3944,3946 8 

Zaufw, 

1879,  Ch.  24 896 

1893,  ch.  169 8 

1897,  p.  961 165 

1897,p.962 482 

DELAWARE. 

Bevised  Code  1893, 

Ch.l22,«  1-4 847 

Ch.  123,  ^§  6, 10,  13 847 

Xatr«. 

Vol.20,  p.  695 166 

1869,  Act  March  26 683 

FLORIDA. 

Jtevieed  Statutes  1899, 

§  400 848 

§  1287,  1288, 1292. 1293,  1294, 

cl.  5 848 

§  1830 848 

MeClelland's  JHgeet, 

Page  215,  ^6 741 

Page  985,  §  1 977 

Xatr«. 

1881.  ch.  3244 216 

1883,  ch.  3413 917 

1885.  ch.  3611 526 

1887.  ch.  3747 509 

1887,  ch.  3775 898 

1889,  ch.  3884 707 

1890-91.  ch.  4039 898 

1893,  p.  38,  «  65 848 

GEORGIA. 

ConatUutian  1868, 

Art.  7,^  1 371 

Code  1868, 

$^  869,872,875 924 

Code  1889, 

§    486 327 

§    1828 431 
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«  1952 354 

^  1979 622,535 

^  2571 19:3 

§  2664 822 

^  2914 317 

^  3189 215 

^  3015,3016 937 

i  3651 822 

^  4045 115 

Code  1898. 

^i  3198,  3588,  3589, 3593. 3594, 

3595.3898 849 

Xatr«. 

1889.P.106 469 

1891,  Vol.  1.  p.  233 546 

1892,  p.  42 228 

1893,  p.  34 546 

IDAHO. 

Constitution, 
Art.  15,  §§  1-6 419 

Bevtsed  Statutes  1887. 

^  4036.  4037,  4046.  4051.  4054. 
4060,4062,4070.4071 850 

Imws, 
1895.  p.  174 419 

ILLINOIS. 

Bevised  Statutes  1848. 

Page  258.  §  1 818 

Starr  A  Curtis'  Annotated  Statutes. 

Ch.  37,  par.  67 317 

Page  569 945 

Page819 530.531 

Page  879,  H»  cl.  3 190 

Page  1103. 383 

Page  1512.  §1 511 

Revised  Statutes, 

Ch.22,  M9 108 

Ch.30,  i  3 945 

Ch.30,§  9 272 

Ch.30,4  13 277 

Ch.32.^  25 362 

Ch.41.^  17 112 

Ch.41,§  44 115 

Ch.45,^  19 213 

Ch.52,^$  1,10 324,377 

Ch.77.i  12 595 

Ch.77.^  14 689 

Ch.77,J4  18,19 764 


Ch.77,5  30 320,426 

Ch.77,  §  39 317 

Ch.80.5  31 447 

Ch.  83,  ^§1, 4. 6-11,  J5. 19. 851 

Ch.83,^  6 32,851 

Ch.  100.  §  1  688 

Ch.lOO,^  5 689 

Ch.l06,^  40 627 

Ch.llO.^  66 461 

Ch.l20,§  2 ,..  896 

Ch.l20.§  182 903 

JJawes, 

1872.  Act  April  4.  4  11 584 

1879.  p.  222 730 

1897,  pp.  139-165,  §  52 167 

1897,  p.  156,  §  67 645 


INDIANA. 

Bevised  Statutes  1881. 

§    2487.... 187,191 

6    2969 779 

«    3073 11 

Bevised  Statutes  1894. 

$  777 762 

i  781 761 

^  837 187 

^  1055 391 

4  1061 391 

^^  1087,1093 394 

^  1108 581 

«  2486 328 

^  2519 329 

^  2628 185 

4  2631 189 

i  2640 191,391 

4  2641 192 

4  2642 190 

§4  264^2646 191 

§i  2650,2651 185 

4  2652 391 

4  2666 829 

4  2669 890 

4  2692 431 

§  2737 273 

4  2763 329 

§  3350 618 

§  3382 149.291 

§§  5320,5321 339 

4  7255 518 

*  7256 619.623 

4  7257 628 

i  7259 688 

i  8611 915 

i  8624 918 

§  8640 920 

*  8641 904 
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Mamer'M  Seviaed  Statutes  1896. 

M  292, 293, 294, 296. 298 852 

^    1285 852 

IOWA. 

^^  739,747,752,753 901 

Code  1873. 

^  888 918,924 

^  894 916,922 

^  897 914 

^  902 916,922 

^  1268 839 

^  1931 560 

^  1937 103 

^  1990 882 

§§  2000,2001 876,379 

^  2007,2008 379 

§  2019 638 

^  2031 202 

^  2130 519 

§  2ia5,  subd.4 519 

§  2136 519 

§  2444 379 

§  2455-2457 196 

4  2542 984 

§  2630 715 

^  2903 709 

^  3089 322 

^  8190 345,441 

§  3310 523 

^  3331 617 

4  3890 816 

Code  1897. 

4  1448 853 

4  2943 168 

^  3212,3332 853 

44  3447,3448.3453,3454 853 

4    4198 853 

Uawe, 

16th  G.  A.,  ch.  100,  44  8, 4 510 

16th  G.  A.,  ch.  100,  4  6.527. 530, 536 

16th  G.  A.,  ch.  100,  4  7 527 

20th  G.  A.,  ch.  179 515 

20th  G.  A.,  ch.  194 923 

22d  G.  A.,  ch.  85,  44  1,  2 38 

23d  G.  A.,  ch.  1 897 

25th  G.  A.,  ch.  62,  4  1 469, 924 

1898.P.64 168 

KANSAS. 

Code  of  Civil  Procedure* 

4    632 622 

^    638 541 


Compiled  Zawe  1869. 

Page470 196 

General  Statutee  1889»] 

Ch.  23.  Art.  17, 4  272 610 

Ch.  40,  44  8,  22-24 337 

Ch.55,4  5 441 

Pars.  2241,  7157 936 

Par.2599 '...  390 

Par.  2958 195 

Par.3633 448 

Jr ar.  oifo i  ...•....••..•••■•.«•  t/iv 
Par.  6996 912 

General  Statutes  1897, 

Ch.l.48,cl.  27 854 

Ch.95.44  10-13 854 

Ch.  158,4  204 854 

Xatr«. 

1872,  ch.  141,  4  3 628 

1889.  ch.  168,  4  2 428 

1889,  ch.  168,  4  13 522 

1889,  ch.  175,  4  1 574 

KENTUCKY. 

Constitution, 

4  170 896 

Civil  Code. 

4  125,  subd.  2 215 

4  454 845 

Mevised  Statutes, 

Ch.  47,  Art.  4, 4  17 486 

General  Statutes  1888, 

Page  716,  44  3,  4 189 

Ch.  38,  Art.  12,  4  1 315,598 

Ch.  52.  Art.  4,  4  17 486 

Ch.63,  4  22 605 

Ch.  92,  Art.  9, 4  21 915 

statutes  1894, 

4     493 98 

4    1404 855 

44  1707,1708 879 

4    2123 392 

4    2479 546 

44  2505,  2506,  2508, 2513.  2515, 
2519,  2522,  2528, 2536,  2539, 
2543 856 

LOUISIANA. 

Constitution  1879. 

Art.  210 924 
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Civil  Code, 

Art.  199 189 

Art.333 66 

Art.  3643 924 

nevUed  Civil  Code, 

Art.  670 121 

§  2322.- 121 

§5  3474.  3475,  3522.  3525 856 

Revised  Statutes, 

Art.  210 908 

§    2809 924 

Garland's  Revised  Code, 

Art.  49 856 

Wolff's  Revised  Laws. 

Page  819,  §  5 856 

iMUfS. 

1874,  No.  105,  §  5 924 

1880,  No.  77,  §  35 908 

1882.  No.  96,  §  50 908 

1888,  No.  85.  §  11 898 

1888.  No.  85,  HO 908 

1890,  No.  106,  §  11 898 

1896,  p.  219 169 

MAINE. 

Revised  Statutes  1883, 

Ch.71,6  30 433, &57 

Ch.  75,  §§  3,4 189 

Ch.  81,  ^9  82,  88,  92. 96 857 

Ch.  105,  §5  1,  3,  7,  8, 15 857 

Freeman's  Supplement, 

PaResl02,l03 857 

Page  464 857 

Xatr«. 

1844,  ch.  117 388 

1887.  ch.  14 189 

1893.  ch.  146 924 


MARYLAND. 

Declaration  of  Rights  1776, 

Art.34 58 

Code, 

Art.l6.§  194.. 427 

Art.  53 453 

Art.  66,*  6 601 

Art.81,§  52 920 


Publie  JOaws, 

Art.  57,  §§  1,  2,  9 858 

Laws, 

1832,  ch.  307.  p.  108. 107 

1890.  ch.  566.  *  54 918 

1894.  p.  1058 858 

1896.  ch.  120,  *§  146a-146f .  .608, 924 


MASSACHUSETTS. 

Revised  Statutes. 

Ch.l01,§  4 270 

ruhlie  Statutes  1889, 

Ch.3§3 16.488 

Ch.l2,§  49  915 

Ch.l20,*  6  16,488 

Ch.l24,§  14 859 

Ch.l34,*  2 328 

Ch.l42,§  21 859 

Ch.  151,4  2,cl.ll 108 

Ch.l75,§  1 211 

Ch.  175,4  10 859 

Ch.  181,4  17 596 

Ch.  191,4  1 511,546 

Ch.  191,4  2  511 

Ch.  191,  44  42,  43 546 

Ch.  196.  44  1. 3, 5,  6 859 

Ch.197,44  1,9 859 

Supplement  J^uhlie  Statutes. 
Page  772 859 

Laws. 

1884,  ch.  285 108 

1888,  ch.  390,  44  44, 47 911 

1888,  ch.  390,  4  76 85v* 

1892,  ch.  341,4  1 23:3 

1893,  ch.  337,  4  1 233 

1894,  p.  243,  ch.  253 170 

1895,  ch.  460.  p.  518 170 

MICHIGAN. 

Howell's  Annotated  Statutes, 

4  616 309 

4  5347. 329 

4  5524 283 

4  5531 291 

4  5538 285 

4  5544 277 

4  5551.... 282 

44  5560,5561 611 

4  5744 37,193 

4  6179 818 

4  6703 578 
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i    6704 580 

«    7546 818 

a  8700,  8702,  8708, 8709, 871$, 
8714,8718,  8722 860 


Volume  8, 


« 
« 


8SS2. 
8608. 


688 

860 


1885,  No.  216 532 

1891,  No.  179,^4 526 

1893,  No.  199,51 535 

1893,  No.  206,^80. 902 

1893,  No.  206,^63 903 

1895,  p.  296 860 

1897,p.*112 646 

MINNESOTA. 

€^eneral  StaiuUs  1994. 

1594 861 

1619 600 

1624 740 

2315 639 

5  2660,2661 220 

2680 91 

4145.... 105 

5  4227-4240 40 

4509 761 

4611 861 

i  5134,5135,5141 861 

5147 837,861 

5148 861 

5  5182,5188 685 


5530. 
5534. 
5821. 
6038, 
6046. 


490 
887 
861 
600 
600 
6051 587,600 


6052. 
6055. 
6230. 
6237. 
6243. 


587 
861 
511 
530 
523 
5  7724-7729 221 

877,  special,  ch.  201 661 

878,  ch.  53 600 

878,  special,  ch.  71 661 

881.ch.  148 43 

887,  ch.  69 684 

893,  ch.  64 221,222 

893,  ch.  150 919 

895,ch.  66 43 

895,  ch.  249 639 

897,  pp.  276, 851.  450 171 

897,  p.  491 647 


^7 


MISSISSIPPI. 

CenetUuHon^ 

i    238 246 

Code  1957, 

Pages80,81 917 

Code  1971, 

i    2323 893,491 

Code  1990, 

i    626 918 

i    561 924 

i    2553 625 

Code  1992. 

k    520 688 

5  1893 942 

M  1972,  1975,  1976 375 

§  1983 882 

k    2294 887 

5  2479 146 

5  2682 546 

55  2730-2735 862 

55  2737,2739 880,862,960 

55  2746,2760,2761,2763 862 

5  3561 839 

5  3776 917 

5  3811 906 

5  4461 344 

5  4475 845 

1882,  p.  921 246 

1888,  p.  40 761 

1888.  p.  40,54 922 

1893,  No.  206 919 

1896,  ch.  93,  5  4 862 


MISSOURI. 

Conetitution  1979. 

Art.2.5  21 10 

Arts.  6, 12 680 

ICevieed  Statutes  1955. 

Page  1536,  5  8 14 

Wagner '9  Jtevieed  Statute: 
Volume  2, 

Ch.ll8 922 

Ch.  118.5  65 898,911 

Meeieed  Statutes  1979. 

5    2305 740 

5    8296 492 
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§    147 331 

i    2059 215 

4    2419 743 

$    2420 741 

^    4469 186 

^    4513..... Ill 

§§  4518,4520., 187 

^    4530 113 

§^  4864.4865 740 

§§  5435,5436,5442 876 

^  6376,6384,6388.6389 460 

M  7034,7035 554 

§    7682 919 

§    7698 917 

§    7755 898 

^    8839 195 

Code  Civil  ProeedMre, 

i    2092 676.680 

JBmms'  Amnotaied  JPraeUee   Code, 

i^  1657,  1660.  1662, 1667, 1668, 
1672,  1673.  1731 863 

MONTANA. 

Civil  Code. 

ii  3350-3359 ! 548 

Code  Civil  JProeedure, 

i    70 473 

i    322 873 

4    847 823 

^i  483, 493, 494, 521, 524^  543. .  864 

i    592 928 

i    8056 865 

Cotnpiled  Statute*. 

§    1240,subd.  5 420 

§    1448 493 

Iiaufe, 

1885,  March  5 669 

1887,  div.  5,  §  1374 518 

16th  G.  A.,  p.  172 541 

1895.  July  1 760 

NEBRASKA. 

Compiled  Statute*. 

Ch.6,  4§  1-6 40 

Ch.23,^  30 186 

Ch.  23.  ^k  42, 43^  47, 48,58.. ...  432 

Ch.23,^  64 488 

Ch.86.§  4 882 

Ch.S6.6  16 876 


Ch.64,§  2 522,530 

Ch.54,$  8 531 

Ch.73,5  1 135,172 

Ch.78,i  55 588 

Ch.73,§  57 673 

Ch.80,§  14 653 

Ch.  80.  Art.  1,  §  16 658 

i    826 865 

§§  2578.2631 865 

i    4108 741,753 

5    4417 865 

i$  5596.  5597,  5598,  5602, 560d» 
5607 865 

Civil  Code. 
%    531 p...  877 

Code  Civil  JFroeedure. 

i  85 478 

§  498.. ...425,597 

i  507 597 

i  802 623 

Xiowe. 

1875.  p.  88 425 

1887,p.64a 473 

NEVADA. 

General  Statute*. 

Page  53 180 

«^59,2860 866 

k    3284 665 

§$  8632.  3633.  3642. 8648. 8644. 
8648,3653,  8664.. 866 

Jjaw*. 

1897,  p.24 67 

NEW^  HAMPSHIRE. 

Qen^ral  Imuj*. 

Ch.53.§  2 898 

Ch.54.§  11 898 

Ch.59.  §M-3 913 

Puhlie  Statute*. 

Ch.217,§§  1,2 ,.  867 

NEV^  JERSEY. 

Mevieionm 

Pagell5,§64 625 

Pagel67,$77 56& 

Page576,$29 68S 

Page  1151,  i  64. 895 
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Pages  1972-1974.  «  1. 2, 8. ...  868 

Page  1977..^  24 668 

Page  1978,425 868 

Page8486 640 

Xatr«. 

1892,  p.  359 522 

1893,  p.  121,  ch.  67 86 

1893,p.241 6 

1894,  p.  354 895 

1896,p.  126 494 

1897,  p,  174 173 

1898.  p.  870.,: 494 

1896,  p.  671 648 

NEW  MEXICO. 

C&tnpUed  Xsaw, 

k    2214 670 

H  2228,2249,2274 329 

Cimn]^iUd  Zaw  1897. 

44  2916,  2918,  2922, 2923, 298D, 
2938 869 

NEW  YORK. 

Art.  1,  4  17 267 

Jgg>to«i  Lam. 
VoWnn^  1. 

Page  371,  ch.  97,  44  6, 7 20 

Revised  Statutes » 
Ch.  1,  part  2,  Art.  1,  tit.  2 267 

Volume  1. 

Page  198,  4  6 ^68 

Page  756,  4  1 16u 

Volume  2, 
FsLse  57,  4  2 267 

Volume  3, 

Page  54,  44  40,  41 20 

Volume  4, 

Page  2487.  44  51, 53 777 

Code  Ciffil  Procedure, 

44  365.  375, 379, 381,  882 870 

4  382,  subds.  2,  3 828 

4  888 870 

44  935.936 20 

4  1011 722 


\ 


4  1596 870 

2468 712 

3372 723 

Xiaws, 

850,  Railroad  Act,  44  24, 28. . .  12 

855,  ch.  427,  44  83-^ 668 

872,  ch.  479 400 

875,ch.79,  p.  75 64 

876,  ch.  176.  p.  75 64 

885,  ch.  342 532 

885,  ch.  842,  47.... 544 

897,  Vol.  I,  p.  20 495 

NORTH  CAROLINA. 


Conetitution. 

Art.  10,4  1 371 

Art.  10,4  6 496 

Art.  10,4  8 882 

Code, 

44  52.53 814 

4  218.subd.  4 544,688 

4  433 468 

44  456,457 818 

44  502-519 379 

44  632.640 17 

4  1062 337 

4  1436 333 

44  1590,1602 431 

4  1799 449 

44  1801.1802 521 

4    1832 496 

44  2103,2111,2112  115 

Code  Civil  Procedure, 
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